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-.. PREFACE 


This volume of Deaaions of the Dep ae of the Therion covers 
the period from January 1, 1968, to December 31, 1963. It includes 
the most important edainistiaeye decisions and legal opinions that 
were rendered by officials of the Department during the period. 

The Honorable Stewart L. Udall served as Secretary of the Interior 
during the period covered by this volume; Mr. James K. Carr served 
as Under Secretary; Messrs. Frank P. Briggs, John A. Carver, Ken- 
neth Holum, and John M. Kelly served as Assistant Secretaries of the 
Interior; Mr. D. Otis Beasley served as Administrative Assistant — 
| Scenery: Mr. Frank J. Barry served as Solicitor of the Department 

of the Interior. Mr. Edward Weinberg served as Deputy Solicitor. 
‘This volume will be cited oe the eee of the Interior 
as “70. LD.” | | | cen 
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ruled so far as in conflict, 51 LL.D. . 

ABA 4 
Bundy v. ‘Livingston “ALD. 152) vover- 

ruled, 6 L.D. 284. 
Burdick, Charles WwW. 
modified, 42 L.D. 472. . _ 
Burgess, Allen L. (24 L.D. 11); over- 
ruled so far as in conflict, 42 ‘LD. 


(84 LD. 345) ; : 


TgB2ls Bef, 
2 Burkholder | v. “Siaeens re LD. 186) * 
Blenkner w. Sloggy (2 L.D. 267) ; Over- | : 


_ overruled, 9 L.D. 153. | | 
Burnham Chemical Co. ». ‘United. States : 
- ‘Borax Co..et al. (54 LD. 183) ; “over-_ 
: ruled in: substance, 58 ID. 426, 429. 
Burns, Frank (10 L.D. 365); 

SO far. as in conflict,.51 L.D. 454... 


amie Vergh’s Heirs. Qt LD. 161) ; - 


, vacated,’ 51 L.D. 268.. 


Buttery Vv. Sprout. (2. LD. 298) 5 ; over- 7 
_ ruled, 5 LD. » 591, | 


Sable v: “Mendenhall. (20 ED. 441) 5 = 
overruled, 23 L.D. 533. | | | 
LD. 18) ; vacated, 29 L.D. 62. 
(21 
L.D. 344) ; overruled, 26 L.D. 453. 
va- 
“ cated, 23 L:D: 230... . | 
California, State of. (15 LD. 10) ; 
ruled, 23 L.D. 423. | 


over: 


California, State of (19 mi) 85) ya- : 


cated, 28 L.D. 57. 7 
California, State of (22 L. D. 428); over- 
ruled, 32. LD. 84. . 


| California, State of (32 LD. +346) 5 _ aw 


cated, 50 LD, 628. (See 37 LD. 

499 and 46 L.D. 396). | | 
ruled, 48 L.D. 98. : 

| California, State of (44 L. D. 468) : -over- | 
ruled, 48 L.D. 98. | a 


‘California, State of D.. Moceettini. «as 7 


| L.D.. 859) ; : overruled, “81 LD. 385..- 
California, State, of v. Pierce. (9.¢ C. L. O: 
118) ; ; modified, 2L.D. 854. ae 


overruled | 


| TABI: OF OVERRULED 1 


California, State of v. ‘Smith - 6. L.D.. 
48); overruled, 18 L.D, 343. 
Call v. Swain (3. L.D. + 48). : overruled, 
18 L.D. 373. , 7 : 
Cameron Lode (13 LD: 369) ; eae 
so far as. in conflict, 25 L.D. 518. 
Caimplan v. Northern Pacific R.R. Co. 
(28 L:D: 118); overruled So far as in 
7 “conflict, 29 L.D. 550. Ge 
. Case wv. Chureh: (17. LD. 518) 5 : - over- 
_ Tuled,. 26.L.D. 453. 


Case. -v. _Kupferschmidt (30 L.D. 9); ¥s ct 
Coffin, Mary B. (34 L.D. 564) ; ae 
ruled so far as in conflict, 51 L.D. 51. 

Colorado, State of (7 L.D. 490) 3 over-" 


| overruled. 80 oar as in conilict, af 
. LD. 406. . 

Castello v. “Bonita (20 L. D. Bu); ; OVer- 
> ruled,22 L:D.174. 0 | 
Cate D. Northern Pacific Ry. Co. (41 


L.D. 316) ; overruled So. far as in|: 


- conflict, 43.L.D. 60. 
Cawood v. Dumas (22 ‘LD. pels : va- 
seated; 25-L.D, 526. | 
- Centerville Mining and Milling C5 (39 
LD. 80) + ‘no ee. controlling, 48 
LD. 17. 


_-. Gentral Pacific B.R. Co. 9 LD. - 589) 5 


- * modified, 48 L.D. 58. 
~~ Central. Pacific: R.R.. Co. 0. Orr 2 LD. 
525) ; overruled, 11 L.D. 445, 
Chapman 9. “Willamette. ‘Valley ’ .and 
Cascade Mountain Wagon Road Co. 


me 18 L.D.-61) ; overruled, 20 L.D: 259. | 


- Chappell v. Clark (27 LD. 834) 5 modi- 
fied, 27 LD. 582: | 

: ‘Chicago. Placer Mining Claim ( 84 I.D. 

- °9).3 overruled, 42 L.D. 463.. 

_ Childress et al. v. Smith (15 L.D. 89); 

overruled, 26 L.D. ABB 

| Chittenden, Frank ‘Oe and iiterctate 


Oil. Corp. (50 L.D. 262) Je ats 
.. $0 far as in conflict, 53 ID. 228. | 
Christofferson,. Peter © (3 LOD. 529) “a ee _ oe 
Culligan Ve. State of Minnesota ( 34 LD. eS 


; modified, 6LD. 284, 624.. 
| Claflin: vs. Thompson (28 LD. 219) : 
. overruled, 29 L.D. 693. 7 
-- Claney v. Ragland (38 | LD. 550). (See 
483 TD, 485.) 

- Clark, Yulu S. et al. (A-22852) Febru- 


ary 20, 1941, _uureported;. overruled | 


= so far as in conflict, 59 I. D. 258, 260. 
- Clarke, C. Ww. (82. L.D. 233) ; overruled | 
-— $0 far as in. conflict, 51 L.D,: ‘OL. 
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Clayton, Phebus: (48 LD. 128) “(a921)5 an 
overruled to extent: inconsistent, 70 


LD. 159. 


Cline ». Urban (29 L, D. 96) _overr ruled, ; 


46 L.D. 492. 


Clipper Mining Co. (22 L.D. 527 ‘i . no 
- Jonger followed in part, 67 ID. 417. 
Cochran v. Dwyer: (9 L.D. 478). (See 


39 L.D. 162, 225.) 


Coffin, ‘Edgar A. (33 L.D. 245) + ; “ver! 
ruled so far as in conflict, ee L.D. 


153. 


ruled, 9 L.D. 408. 


Condicet, Ww. C. et al. (A-23366)_ ae | 
24, 1942, unreported ; overruled so far | 


-as in conflict, 59 I. D. 258-260, 


Cook, Thomas ©. (10 L.D. 324). (See. 


| 39 L.D. 162, 225.) tou. ¢ 


Cooke v. Villa (17 LD. 210) 5 vacated; 


19 L.D. 442. 


Cooper, John W. (15 LD. 285) ; over- 


ruled, 25 L.D. 118. 


Copper Bullion and Morning Star Lode . 


| Mining: Claims (35 L.D. 27). A See 
— 689. LD. 574.) 


Copper Glance Lode “(29 bi D. 542) ; ; : 
_ overruled so far as in conflict, 55 I.D. 


348, 


Corlis v. Northern Pacific R.R. Co. (23 


-L.D. 265) ; vacated, 26 L.D. 652. 


Cgrneil v. Chilton a LD. 153) ; : over- 


ruled, 6 L.D. 4838. 


Cowles v. Huff (24 LD. pene modified. 


28: L.D. 515. 


Cox, Allen H. (30 L.D. 90, 468) : ve “ 


cated, 31 L.D. 114. 


‘Growston VD. Seal (5. L.D. 213) ; : over- ~ 


ruled, 18 i D. 586. 


22) ; modified, 34 L.D. 151. 


‘Cunningham, Jobn (32 L.D. 207 ie Fmiods a 


fied, 82 L.D. 456. 


a Clay Brofiucts Co. The (48L.D. | 
— 429, 431) ; overruled SO far as in con-. oy 


~ flict, 50 L.D. 656. 


Dakota Central R.R. Co..v. Dowies @ | 
7 L.D. eee modified, 20.1 L.D. 131... 


~ 


_ XLYI TABLE OF OVERRULED 


Davis, Heirs of (40 LD. -573) 5 over-. 


ruled, 46 LD. 110. . 

DeLong v. Clarke (41 L.D. 278) ; inode 
fied. so far as in conflict, 45 L.D. 54. 

Dempsey, Charles A. (42. LD. 215) 5 
_Inodified, 43 L.D. 300. 

| Denison and Willits (14 C.L.O. 261) ; ; 

_ overr uled. so far as in- conflict, . 26 
L.D. 122. 

Deseret Irrigation Co. et al v. Sevier 
River Land and Water. Co. (40 L.D. 

: 468) ; overruled, 51 L.D. 27. 
Devoe, Lizzie A. (5 L.D. ee : modified, 
5 L.D. 429. 

Dickey, Ella I. (22. Ds 351); : over- 
ruled, 32 L.D. 331. 

Dierks, Herbert (86 LD. 367 ic “over- 
ruled by the ‘unreported | case of 
Thomas J. Guigham, March 11, 1909. 

Dixon v, Dry Gulch Irrigation Co. (45 
L.D. 4); overruled, 51 L.D. 27. 

_ Douglas and Other — ‘Lodes :. (34 L.D: 
556) 5 modified, 43 L.D. 128, 

Dowman v. Moss (19 L.D. 526) ;.over- 
ruled, 25 L.D, 82. 


Dudymott v. Kansas Pacific R.R. Co. 


(5 CL. O. 69) ; overruled so far as in 
eonflict, 1 LL.D. 345. 
Dunphy, Elijah :M. (8 L.D. 102) ; : over- 


ruled sO far as: in conflict, 36 LL.D. 


561. 

Dyche v, Beleele. es L.D. 494) ; 3 modi- 
fied, 48 L.D. 56. 

Dysart, Francis J. (23. L. D. 282) ; modi- 
fied, 25 L.D. 188, eS 

Baston, Francis E. (27 LD. 600) ; over- 

~. ruled, 30 L.D. 355. . 

Hast Tintic Consolidated’ Mining Co. 
(41 L.D. 255) 5 vacated, 43 L.D. 80. 

*Blliott v. Ryan (7 LD. 322) ;. Over- 

ruled, 8 L.D. 110. .(See 9 L-D. 360.). 
- El Paso Brick Co. (87 L.D. 155) ; over- 

 -puled so far'as in ‘conflict, 40 L.D. 199. 

Elson, William C. (6 LD. 797) ; ; _over- 
ruled, 37 L.D. 330. 

Emblem v. Weed (16 L.D. so) Fi ‘modi 
fied, 17 L.D. 220. 

Epley v. Trick (8 1.D. 110) ; coverritled, 
9 L.D. 360. 

Erhardt, Finsans (36: LD. 154); 
ruled, 38 L.D. 406. pata 


“over 
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Heping.». Johnson. ee L.D; 709) 5 over- 

ruled, 41:L,D. 289. a | 

Ewing v.. Rickard a LD. 146) ; : over- 
ruled, 6 L.D. 483. - 


faiconer v- Price (9. LD. 187) over- 
ruled, 24 LL.D. 264. 

Fargo No. 2 Lode Claims (387 LD. 404) : ; 

' modified, 43 L.D. 128; overruled so — 
far as in conflict, 55 LD. 348. 

Farrill, John W. (13 L.D. .713) ; over- 
‘Tuled 5 So far as in conflict, 52 I:.D. - 
473. 

Febes, James HL (37 L.D. . 210) ; 3 OVer- 
ruled, 43 L.D. 183. _ 7 

Federal Shale Oil Co. (53 I. D. 218) ; : 
overruled so far as in’ conflict, bo LL.D. 
290. - + ¢f 

Ferrell et al. wv. Hog e et al. ie: L.D.. | 
(81); overruled, 25 L.D. 351... ~ 

Fette v. Christiansen (29 L.D,- 
overruled, 34 L.D. 167.  - ; 

Field, | William. Cc. (1 L.D. 68); oOver-. 
Tuled.so far as in conflict, 52. LL.D. 
473. eS 

Filtrol Gsupeas. v. ‘Brittan and | Eebart 


710) = 


_ 605. 

Fish, Mary (10 aed 606) ; modified, 18: 

 E.D. 511. 

Fisher 0. Heirs of Rule (42, a D. co 
64). 3 vacated, 43-L.D, 217... 

Fitch vw Sioux City and Pacific RR. 

— Co, (216 L. and R. aie : overruled, 

AT LAD. 43. His 


Fleming v. Bowe (18 LD. 78); ; over- 7 


» ruled, 23 LD, 175. 

Florida, State of (17 L.D. 855) . os 
versed, 19 L.D. 16. ts | 

Florida, State of (47 L.D. 92, 98) : over- 
tuled so far as. in conflict, ‘51 L.D.. 
291. 

Florida Mesa Diteh ¢ Co: (14 i D. 205) % 

overruled, 27 L.D. 421. _ | 

Florida. Railway and Navigation us Des 
- Miller (3 L.D. 324) 5 modified, 6 L.D. 
716; overruled, 9 L.D, 237. : 

Forgeot, Margaret (7 L.D. 280) ; over- _ 
ruled, 10 L.D. 629. 

Fort Boise Hay Reservation (6 LD. 
16) ; overruled, 27 L.D. 505. | 


(51 L.D. 649) ; distinguished, 55 I. D. Lee 4 


“TABLE 


Freeman, "Wloaaté (40 L. D. 106) ; } ‘over 


. ‘ruled, 41 L.D. 63. - 
Freeman v. Texas and Pacific Ry. Co. 


Fry, Silas A. (45 L.D. ewe) 3 ‘modified, 

BL L.D. 581. — 

Fults, Bill, 61 I. D. 437 (1954) ; F -over- 
ruled, 69 1.D.181. _ : 


Galliner, Maria (8 C.L.0. 137 3 : ov er- 

“piled, 1 L.D.57, 

Gallup v. Northern Pacific Ry. Co. ce 
published) ; overruled so far as in 
conflict, 47 L.D. 304. 

Gariss Vv. Borin . (21 L.D. oi 

# "39 L.D. 162; 225.) 

' Garrett, Joshua (7 C.L.O. 

~ ruled, 5 L.D, 158. | 

Garvey v. Tuiska (41 L.D. D1) ; modi- 
fied, 43 L.D, 229. 

Gates v. California and ae R.R. 
Co. (5 0.1.0. 150) 3 overruled, 1 L.D. 
336. 

Gauger, Henry (10 L.D. 221) over- 
‘ruled, 24 L.D. &1.. 

Gleason v. Pent (14 L.D. 875; 15 L.D. 
286) ; vacated, 53 I.D, 447; overruled 
so far as in conflict, 59 I.D. 416, 422. 

Glassford; A. W. et al. (56 ID. 88) 
(1987) ; overruled: to extent incon- 
sistent, 70 I.D. 169. — 

Gohrman v. Ford (8 C.L.0.'6): over- 

_ ruled so far as in conflict, 4 L.D. 580. 

Golden Chief “A” Placer Claim (35 
L.D, 557) ; modified, 87 L.D. 250. ' 

Goldstein v. Juneau Townsite (23 L.D. 
417) ; vacated, 31 L:D. 88. ° os 

Goodale v. Olney (12 L.D. 324); dis- 
tinguished, 557-D.680. — 

Gotebo Townsite v. J ones (35 L.D. nore : 
‘modified, 37 L.D. 560, “ars 

Gowdy:-v. Connell (27 L.D. 66) 5 va- 
‘cated, 28 L.D. 240. | 

Gowdy v. Gilbert (19 L.D.. VI); - over- 

~ —- ruled, 26 L.D. 453. | 

_.Gowdy et al. v, Kismet Gold Mining 

‘Co. (22 L.D, 624) ; modified, 24 L.D. 

_ 191. ee ee ee 

Grampian Lode (1 L.D. 

ruled, 25 L.D. 495. | | 

Gregg et al. v. State of Colorado (15 
L.D. 151) : modified, 30 L.D. 310. 


ee | 


BB)’ * -over- 


OF OVERRULED 


*Ground Hog Lode »v. 
(2 L.D. 550) 5 ; overruled, 7 LD. 18. | 


pat) over- | 
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Grinnell v, Southern Pacific R.R. Co. 


(22 L.D, 488) ; vacated, 23 L.D. 489. 
Parole and 
“Morning Star Lodes — (8 L.D. 480) ; 
overruled, 34 L.D. 568. (See R.R. ° 
‘Rousseau, 47% L.D. 590.) - 


‘Guidney, Aleide” (8 C.L.0. (157) ; ; Over- — 


ruled, 40 L.D. 399. 
Gul and. Ship Island R. R. Co. (16 LD. 
'236) + modified, 19 L.D. 534. ' . 
Gustafson, Olof. (45 L.D. 456) ; ; modi- 
fied, 46 LD. 442. =. | 
Gwyn, James R. (A-26806): December. 


, 17,.1958, eau distinguished, 


66 LD. 275. 


i aivonee Halvor: pce (39° L.D. 456) ; ; 


overruled, 41 L.D. 505. 

Hansbrough, Henry ©. (5° L.D. 155) ; - 
overruled, 29 L.D. 59.: 

Hardee, D. C.. (7 L.D. 1);: ‘overruled so 
far as in conflict, 29 L.D. 698. _ 

Hardee v. United States (8 L.D, 391; 
16 ED: '499) ; overruled so far-as in 

conflict, 29 L.D. 689. 

Hardin, James A. (10 L.D. a) ; re- 
voked, 14 L.D. 238. 

Harris, James G. ‘(28 L.D. 90) ; ; over- . 

~ ruled, 39 L.D. 93. 

Harrison, Luther (4 L.D. 179): over- 

. ruled, 17 L.D. 216. - 

Harrison, W. R. ae L.D. 299) : over- 

- ruled, 33 L.D. 539. 

Hart v. Cox (42 L:D. 592): vaeated, 

' 260 U.S. 427. (See 49 L.D. 413.) 

Hastings’ and Dakota Ry. Co. : »v. 
Christenson et al. (22 L.D. eos : 

overruled, 28 L.D..572: 

Hausman, Peter A. C. (37 L.D. 852) ; ; 

modified, 48 L.D: 629. 

Hayden 9. Jamison (24 L.D. oe ; Va- 
‘eated, 26 L.D. 373. 


; Haynes v.. Smith (50 L:D. 208); over- 


‘ruled’ SO aoa as in con of 1. De 
150.. 
Heilman « D. Sp reetoil a5 LD: 184); : 
overruled, 23 L.D. 119. noe oe 
Heinzman et al ». Letroadec’ S Heirs et 
‘al. (28 L.D, de overruled, 38 L.D. 
253. 


Heirs of Davis (40 L.D. 878) ; over- 


ruled, 46 L.D. 110. 


a Hensel, 


; : Herrick, | Wallace H. 


Hess, . 


XLVI TABLE: OF OVERRULED 

Heirs of Philip Mulnix (38 L.D.. 881) ; : 
overruled, 43 L.D. 532. — | 

*Heirs of Stevenson w, 
(32 i D. 650) ; : overruled so far as in 
‘conflict,. 41 L.D. ‘119. (Bee 43, LD. 
196.) 


Heirs of Talkington v. Hempfling (2 | 


| L.D. 46) ; overruled, 14 L.D. 200. 
Heirs of Vradenberg et al. v. Orr et al. 
“(25 LD. 

2538. | : 

Helmer, ‘Inkerman (34 L.D. Ba); mod- 
ified, 42. L.D. 472, | 

Helphrey v. Coil. (49 LD. 624) ; - over- 
ruled, ‘Dennis V. Jean (4-20899), 
July 24, 1937, unreported. 

Henderson: John W..- 
vacated, 43 L.D..106.. 
112 and 49 L.D. 484.) | 

Hennig, Nellie J.. (88> LD. 443, 445) : : 
recalled and vacated, 39 L.D. 211. 

Ohmer. ve. (45. L.D. 557) ; 4 dis- 

. tinguished, 66. ID. 275. 

Henry, D:. Mikesell,. A-24112 (Mar, 11, 
1946) ; rehearing denied (June 20, 
1946), overruled to extent inconsist- 
ent 70 LD. 149. 

Herman. v. Chase et al. (37 .L.D. 590) : . 
. overruled, 43 L.D. 246, 


(See 44 LD. 


(24. LD. 23); 

overruled, 95 L.D. 118. | 

Hoy, Assignee (46 L.D. 421): ; 
overruled, 51 L.D. 287. - 

‘Hickey, M.. A., et al. (3 L.D. 83) 

ified, 5 L.D. 256. 

Hildreth, Henry 
cated, 46 L.D. 17. 


(45: LD. 464) 5 ya- 


Hindman, Ada I.- (42° L.D. 327): 4 va-| 


cated in part, 43 L.D. 191. 
Hoglund, Svan (42 LD: 405) 5 
48 L.D. 588. . 
Holden, . Thomas A. 

overruled, :29:L.D,: 166: 


‘vacated, 


Holland, G. WwW. (6 L.D. 20) ; ,ovenrale, | 


6L.D. 639; 12 L.D. 436. | 3 

Holland, - (William : C. (M-27696),. de- 
cided April 26, 19945 overruled _ in 
part, 55 1:D, 221. 3 
-Hollensteiner, ‘Walter. (88. iD: 819); : 
overruled, 4T L.D. 260, 


Cuningham : 


232) ; overruled, 88. L.D. | 


(40 L.D.. 518) 3]. om» 
Hughes ». Greathead (43 L.D, 497) ; 2 


Hull et al. v. Ingle (24 1 D. 214); 


: mod- 


| Ingram, Tohn Ds Bt ED. (AB). 


Inman, v, Northern 
(16 iD: - 498); 1 

| | Interstate Oil Corp. and: Frank O: Chit- 
2 tenden;(50:L.D. 262).; overruled so . 





| ported. : 
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Holman v. Central Montana Mines Co. 


(34 L.D. 568); overruled so far as 


in conflict, 47. L.D. 590. . | 
Hon De “‘Martinas” (41 L.D. 119) : “modi- | 
“fied, 48 LD: ‘197. | 
Hooper, Henry (6 L.D: 624) ; : - modified, 
9L.D. 86, 284. 
Howard, Thomas (3 LD. 409). 
39 L.D. 162, 225.) _ a 
Howard v. Northern Pacific R.R. Co. 
(23 L.D. 6); ovelTuled, 28 LD. 126. 
Howell, Jobn H. (24 LD. 85) 5 over- 
ruled, 28 L.D. 204. | 
Howell, L. .C. (39° L.D. 92). 
L.D. BOLL )e 0. 3 . 
Hoy, Assignee of. ered (46 LD. 421); - 
overruled, DL L.D. 287. 


(See 


(See 39 


overruled, 49 L.D. 413. (See 260. 
| US. 427.) 0 
over- | 

ruled, 30 L.D. 258; | 
Huls, Clara (9 L.D. 401) ; m 

L.D. 377. a 
Humble Oil & Refining Co. (64 I. D. 5) = 


distinguished, 65 I.D. 316. 


Hunter, Charles H. (60 LD. 895) 5 - dis- oe 


tinguished, 63 I.D. 65.. 
Hurley, , Bertha, . Cx 

‘March “21, 1952, unreported ; 

ruled, 62 LD. 12. 


over- 


Hyde, B.A. (27 LD. #12); ; vacated, 98 


LD. 284.. | 
Hyde, BP. A. et al. (40. L.D:. 984): ; over- 
ruled, 43 L.D, 881. a ot : 
Hyde et al. v. ‘Warren et al. (14. LD. - 

BIG; 15 L.D. 415). (See 19 LD. 64.) 
(See 
43 L.D. 544.) © . 
Pacific RR: Co. 
(24. ED. 3818) ; : -everruled,: 28 L.D.. 95. 


far as in conflict, 53. I.D. 228.. 
Instructions : (32, L.D: 604) ;. overruled: 
» $0 ‘far-ag in. conflict, 50 L.D. 628; 58 
. LD, 865; Lillian M. Peterson et al. - 
if (A-20411), August. 5, 1987,.. unre-. 
(See 59 LD. 282; 286.) 


Loam : ed E 


ea ROL oo (EE ag. cages ete 


odified, 21 


(TA-66 | an) ) ‘ a fe 


- Facies . Belard: et al. 


“? Jackson .Oil Co. v. Southern Pacific Ry. 


: - TABLE 


- Instructions (BL L.D; BL): ; overruled SO. 
_  far.as in conflict, 54 LD. 36:. 

Iowa Railroad. Land Co. (23 LD. 793 
24 L.D. acs: ' vacated, 29 L.D. 79. 


vacated, 30 L.D. 345. 


Co. Sivas L.D. 628) ; : overruled, 42 L.D. 
217.7 | | 


af ohnson. V. South Daicoba (47 LD: 411); a 


- overruled So. far as in. ees 41 
T,.D. 22. 
_ Jones, Facies A. & LD. 176); e over- 


ruled, BL. D. 448. 


+ Jones o. Kennett - (6 L.D: 638); 3 Over-| 


| ruled, 14 LD. 429... 


Racksnarn, Beter. ay LD. 86) ; ; over- 


ruled, 16 L.D, 464. 


- Kanawha Oil and. Gas Co. ‘Assignee eee 


L.D. 639) 5 overruled ‘go far as. in 
. conflict, 541D. 871. 

Kemp, Frank A. (47 L.D. 560) + ; over- 
ruled so:far as in conflict, 60 1.D. 41%, 
ear St. Paul and Pacific’ R.R. 

(2 C.L.L. 2007S : - overruled, 18 
ae 101. . 
Kilner, Harold. E., “et -al,: “(A-21845) ; 
_ February 1, 1989; unreported; over- 
‘ruled: SO. one as in conflict, os LD. 
_ 258, 260. | 
_ King ». ‘Eastern Onion Land Co. (3s 
TAD: 579) 5 ; modified, 30 L.D. 19: 
Kinney, EK. C. (44 LL.D. 580) : overruled 
so far as in conflict, 58 LD: “228. | 
| Kinsinger v. Peck: oan L.D. AOE) “(See 
-39-L.D, 162, 225.) a 


| Kiser 'v. Keech (7 L.D. 25) 3 overruled | 


23 LD. 119. 


> overruled, 31°L.D. 64. 

“3 Knight Dv: Heirs. of Knight. (39 LD. 362, 

4913 40 LD. 461) 5 ‘overruled, 43 LD. 

| | 24g, 

| Kniskern v. Baatines wad Dakota. ‘R. 

RCo: (6° C. I. 0. 
LD. 362. wee 


- Kolberg, Peter: Fy (37 LD. 453) ‘over| 


ze ruled, 43 L.D. 18L. | 
726-050—64——_4 


OF | OVERRULED. 


: U.S, 306.) ae, 
(20 LD. 869) ; | | 


50) ; ; overruled, t 
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Krigheun; James T.. az L.D. 617); . 
- overruled, 26 L.D. 448° 2 
Krushnic, Emil L. (52 L.D. 282. 295): 5. 
- vacated, .53 ID, 42, 45. (See 280 


| Lackawanna Placer Claim (36 LD. 
-86).; overruled; 37 L.D: 715. oe 
La Follette, Harvey M. (26 £.D. 453); | 
overruled: so. far. as. in conflict, 59 » 
LD. 416, 422... 


Lamb v. Ullery (10 LD.. 528) ; ; over 


ruled, 32 L.D. 331, : 
Largent,. Hdward B., et al. fer nv. 
: 397) ; overruled so far as in conflict, 7 
42 L.D. 821. - 


Larson, -Syvert (40 L.D. 69) ; : overruled, - 
43 LD. 242. 


Lasselle v. Missouri, Kansas. and Texas : 


Ry. Co. (3 C.L.0. me : we if : 


L.D. 278. 


Las Vegas Grant (13 L.D. 646 ; “15-1. D. 


68); revoked, 27 LR, 683. ts 
Laughlin, Allen (31 L.D. 258) : over | 
‘ruled, 41 L.D; 361.: | | 


ieauetilin. v. Martin (ds LD. 12) = 
. modified, 21-L.D; 40. 


Law v. State of Utah (29 LD, 628) . 
| overruled, 47 L.D. 359. nc 


Lemmons,. Lawson. H. (19. ID: 37 Ds aa | 


' overruled, 26 L.D. 398. 


Leonard, Sarah (1 by: 41).; overruled, - ie 


16 L.D. 464. 2: 
Lindberg, Anna Cy (3. L.D. 95): He “modi- 
- fied, 4°-L.D.299. > 


Vinderman v. Wait. (6. LD. 680) : -over- ~ | 


ruled, 18.L.D. 459. 


: *Linhart v. Santa Fe Pacific RR. Co. | 
— (86-L.D.-41) 3 overruled, 41 LD. 284, a 


_ (See 43 L.D, 536). 


, | '| Little Pet Lode (4. L.D. 17); ‘overruled, LS Py, ee 
7 Knight, Albert B., et al. (80 LD. . 22) ole _ 3 o 
: Lock. Lode (6 L.D,; 105):; . drsreulsd: SO. 


25 LL.D. 550. 


far as in conflict, 26 L.D. 128. 


Lockwood, Francis A. (20 L.D. - 861) 5 ; 


‘modified, 21 L.D. 200. 
Lonergran Vv Shockley. (88° OM Be 288) ; 
overruled so far as in conflict, 34. L. D. a 
—-814;386L.D.199. i 
Louisiana, State of (8 LD. 126) ; modi- : 

fied, 2 L. D. 157. 


L -—s«. TABLE. OF OVERRULED AND 


Paniana, State of (24 L.D. ite va- 
 eated, 26 L.D..5. 7 


Louisiana, State of (47 L. D. 366) : over-. 


ruled:so far as in conflict, 51 L .D. 291, 
Louisiana, State of (48 L.D. 201) ; over- 


ruled so ae as in conflict, ol L.D, 


291. 

Lucey B. ‘Hussey’. ‘Tiode 6 LD. 93); : 
“overruled, 25 L.D, 495. 

Luton, James W.. (34 L.D. 468); over- 
ruled so far ag in conflict, 35 -L.D. 
102. "goed er ee 

Lyman, Mary O. (24 L.D. 493) ; over- 

- ruled so far ag in conflict, 43 a: 
4 

Lynch, Patrick (7 L.D. 33) + Syeeeuied 
so far as in conflict, 13 L.D. 118. 


-_ Madigan, Thomas is LD. 188) : over-| 


ruled, 27 L.D. 448. . 
_. Maginnis, Charles P. (31 L.D. 
overruled, 85 L.D. 399. 


Maginnis, John S. (82 L.D. oe ; riod: 


fied, 42 L.D. 472. 

Maher, John M. (384. LD. 342) ; - “modi- 
fied; 42 L.D. 472. 

Mahoney, Timothy. (41 L.D. 129); over- 
ruled,.42.L.D, 313. | ae 

Makela, Charles. (46 LL.D. +509) ; 3 @X- 
‘tended, 49 L:D. 244. 


Makemson v. Snider's Ss. . Heirs (22 LD. 


511); overruled, 32 L.D. 650. 
Malone Land and Water Co. (41 LD. 


138); overruled in part,-48 L.D. 110.1 
Maney, John J. ise L.D. fee ; Oey: | 


fied, 48 L.D. 153. 


Maple, Frank (37 L. D. ee overruled, | 


43 1.D, 181. 
Martin v. Patrick (41 L.D.. 284) * over- 
ruled, 43 L.D. 536. | 
Mason ». Cromwell (24 L-D. 248) va- 
cated, 26 L.D. 369. | a 


~ Masten, EB. C. (22 L.D. man 5 ‘overruled, 


25 L.D. 111. 


Mather et al. v. Hackley’ S Heirs. (15 


| L.D. 487) ; vacated, 19 L.D. 48. 
' Maughan, George Ww. (1 L.D. 25) ; over- 
ruled, 7L.D.94. © 


Maxwell and Sangre de Cristo ‘Land| 
Grants (46 L.D. 301) 5 modified, 48 


“LD. 88. 


222) ; 
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McBride v. Secretary of the Interior. 
(8 C.L.0..10) ; modified, 52 L.D..33. 

McCalla. v. Acker ee L.D. aay ; Va- 
eated, 30 L.D.: 277.. ; 

McCord, W. EH. (23° LD. 137) > over- 
-ruled.to extent. of any pees hle in- 
consistency, 56 I.D. 73. . | : | 

MecCornick, William. 8.: (41 L.D. 661, 
666) ; vacated, 43 L.D, 429. a 8 

*McCraney v. Heirs of Hayes (33 L.D. 
21); overruled so far as in conflict, 
41 L.D. 119. (See 43.L.D. 196.) . 

McDonald, Roy (34 L.D. 21) 5 over- 
ruled, 37 L.D. 285... | 

*McDonogh School. ‘pond. waee LD. 
378) ; overruled, 30 nee 616. 

— 85 L.D. 399.) 

McFadden et al. v. Mountain View Min- 
ing and Milling Co. (26 L.D. oer a 
vacated, 27 L.D. 358. Koh 

McGee, Edward D. Sa L.D. 285) 5 over- 
ruled, 29 L.D. 166. . 


McGrann, Owen 6, ID. eae overtuled, . 


.24 L.D.-502, . 
McGregor, Cart. (37 LD. 698) ; : eee 
ruled, 88 L.D. 148. 
| MeHarry v. Stewart (9 L.D. 344) ; crit 7 
icized and distinguished, 56 I.D. 340, 
| McKernan v. Bailey (16 L.D.: 368) 5 ; 
-overruled, 17 L.D. 494. © |. 
“McKittrick Oil Co. v.., Southern Pacific 
RR. Co. (87 L.D. 248) ; overruled so 
far as in conflict, 40 L.D. 528. Wee 
42 LL.D. 317.) 
McMicken, Herbert, et al. (10 L.D: 97; 
11.L.D. 96) ; SEM aUAEHE 5& I.D.. 
» 207, 260.0 
McNamara et al. ve. State of California. 
(17 L.D. 296) : overruled, 22 L.D,. 666. . 
McPeek v. Sullivan e¢ al. (25 L.D. ae ee 
overruled, 36 L.D, 26. 
*Mee v. Hughart e¢ al, (23 L.D. 455) ; as 
vacated, 28 L.D. 209. An effect rein- | 
_ Stated, 44 L.D. 414, ‘487: 46 L.D, 4843. 
48 L.D. 195, 346, 348; 49 EL.D. 660. 
*Meeboer ». Heirs of Schut (35 L.D. 
335) ; overruled so far as in conflict, : 
AL L.D. 119, (See 43 L.D, 196.) 


Mercer ». Buford Townsite (35 LD. | 


119) ;. overruled, 35 L.D. 649. 


Meyer, Peter (6 L.D. 639) ; modified, 


| 12 L.D. 436, 


(See 


TABLE OF OVERRULED 


Meyer. v. Brown (15 L.D. 307 ye ces 
39 LL.D. 162, 225.) 

Midland Oilfields Co. (50 LD. 620): 
‘overruled. so far as in conflict, a I.D. 
871. , 

Mikesell, ‘Henry D. (A-24112 (Mar. 11, 

1946); rehearing denied (June 20, 
1946), overruled to extent inconsist- 

ent, 70 I.D. 149. 

Miller, D. (60. I.D.161) ; overruled. in 
part, 62 1.D. 210. | 

Miller, Edwin J. (35 L.D. 411); ;- OVer- 
ruled, 48 L.D. 181. . 

Miller ». Sebastian (19 L:D. 288) ; over- 
ruled, 26 L.D. 448. 

Milner and North Side. R.R. Be (36 
L.D. 488) ; overruled, 40 L.D. 187. 

Milton e¢ al. v. Lamb ee: L.D. eeu)? : 

: overruled, 25 L.D.-550. . | 


Milwaukee, Lake Shore and Western |. 


Ry. Co. (12 L.D. Oye. overruled, 29 
~L.D. 112. 


Miner v. Mariott et al. (2 LD. 709) : 


modified, 28 L.D. 224. 


Minnesota and Ontario Bridge Coit: | | | 
sakes Walter | (22 L.D. sa modi- 


pany: (30 L.D. 77); no longer fol- 
lowed, 50 L.D. 359. | 

*Mitchell v. Brown (3. L.D. 65) ; . over- 
ruled, 41 L.D, 396. ot See: 43 LD. 

| 520.) 

Monitor Lode (18 L.D. 858) ; eceaiel: 
25 L.D. 495. 

Monster Lode (35 L.D. 498) : aecenuied 
so far as in conflict, 55.J.D. 348. 


| Moore, Charies H. (16 L.D. 204) 5 over- 


ruled, 27 L.D. 482. 

Morgan. Ve Craig (10 COLO. 234) ; over- 
ruled, 5 L.D. 303. 

Morgan v. Rowland -(37 L.D. 90) 5 over- 
ruled, 37 L.D. 618. - | 

Moritz v. Hinz (36 L.D. 450) ; ‘vacated, 

. 37 L.D. 382. 

Morrison, Charles 8. (36 L.D. 128) 
modified, 86 L.D. 319. 

Morrow et al. v. State of Oregon et al. 
(32 L.D. 54); modified, 33 L.D. 101. 
Moses, Zelmer R. (36 L.D. 473) 3 
ruled, 44 L.D. 570. SS 
_ Mountain Chief Nos. 8 and. 9 Lode 
Claims (36 L.D. 100) ; overruled in 

part, 36 L.D. 551, _ oo 


ON er: 


AND MODIFIED . 


Muller, Ernest (46 L.D. 248); 


CASES LI.. 
Mt. Whitney Military Reservation (40° 
LD. 315). (See 43 L.D. 33.) = 
On 
ruled, 48 L.D. 163. ‘ 
Muller,. _Hsberne K.. tse L.D. Care modi: . 
fied, 39 L.D. 360... 
Mulnix, Philip, Heirs of (33 L.D. BB) a 
overruled, 43 L. D. DoL. 


Nebraska: State of (18 LD. 124) : ov er- 


ruled, 28 L.D. 358. . . 
Nebraska, State of. v. Doreen (2 
C.L.L. 647) ; overruled, 26-L.D,. 123. 


Neilsen v. Central Pacific R.R. Co. et 


al. (26 L.D. 252) ; modnee 30 L.D. 
216.. 

Newbanks - v, ‘Thompson (22. LD. 490) ; 

: “overruled, 29L.D. 108. 

Newlon, Robert C. (41 L.D. 421) ; over- 

ruled so far as in contlict, 48 L.D. 

364. 


New Mexico, State of (46 L.D. 217) ; : 


overruled, 48 L.D. 98. | . 
New Mexico, State of (49. L.D. 814) ; a 
overruled, 54 1.D. 159, | 


fied, 25 L.D. 188. 


facses York Lode and Mill Site 5 LD. 


613) 5 ; overruled, 27. L.D. 373. 
*Nickel, John R. (9 L.D. 388); over- 


“ruled, 41 LD. 129, pee. 42 L.D.. 
8313.) 8 
Nerthern Pacific R.R. Co. (20 L.D. 


191); : modified, 22 L.D. 224; over- 


- ruled. so far’ as in conflict, 29 | L.D. 


B50. 
Northern Pacifie B.R. Co. (21 LD. 412: 
. 23 L.D. 204; 25 L.D. 501) ; overruled, | 

58. LD, 242. (See: 26 L.D. 265; 33 

-L.D. 426; 44 L.D. 218; 177 U.S. 435.) 


Northern Pacific Ry. Co. (48 L. D. 573) ; 


~ overruled so far -as in conflict, 51. 
L.D..196.°. (See 52 LD. 08.) | 


‘Northern. Pacific R.R.. Co. v Bowie 


(7 L.D. 238) ; modified, 18 L.D. 224. 
Northern. Pacific R.R. Co. v. Burns AG 

,L.D, 21); overruled, 20 L.D. 191. 
Northern Pacific R.R. Co. v. Loomis (21 

--L.D..:395); overruled, 27 L.D. 464. . 


| Northern Pacific R.R. Co: v. Marshall 


et al. (17 L.D. 045) ; 


_ overruled, 28 - 
L.D. 174. ee 


. Olson Vv. Traver et. al. (26 LD. “350, 


Lil 


| ouneu Pacific RR. Co. v% _ Miller C7: 
L.D. 100) ; overruled so. far as in con- 
flict, 16 L.D. 229. 


~ Northern Pacific R.R. Co. v. Sherwood 
- (28-L.D..126) ; overruled SO far as in 


conflict, 29 L.D. 5bD0. 
Northern Pacific R:R. Co. »v. vious 
(22 L.D. 686) ; overruled, 28 L.D. 95. 
Northern Pacific R.R. Co. v. Urquhart 
(8 L.D. 365) ; . - overruled, 28 LL.D. 126. 
Northern Pacific R.R: Co. v. Walters 
et al. (13 L:D.. 280) ; overruled so far 
as in conflict, 49 L.D. 391. 


‘Northern Pacific R.R. Co. v. Yantis (8 


-L.D. 58)°; overruled, 12 L.D. 127. 


_ Nunez, Roman C, and Serapio (56 LD. 


363) ; overruled sO far as in conflict, 
57 LD. 213. ; 


Nyman v. St. Paul, Minneapolis, and 


_ Manitoba Ry. Co. (5 DL. D. 396) ; ; over- 
ruled, 6 L.D. 750. : 


oO Donel Thomas: J. (28 LD. 
- overruled, 35 L.D. 411. > 


628) ; overruled so far as in conflict, 
29 L.D. 480; 30 L.D. 382, 
Opinion K. A. a. (35 L.D. 277 7): vacated, 
— «86L.D. 342. 


Opinions | of Solicitor, September | 15, 


1914, and February 2, 1915; overruled, 


_ September 9, 1919 (D-43035, May. 


_Caramony).. _ (See 58 LD.. 149, 154~ 


156.) 


Opinion of Solicitor, Octoner 31, 1917 | 
(D-40462). ; overruled so: far: "aS. Pen. 


‘, sistent, 58. LD. 85, 92, 96.. 
Opinion, of Solicitor, ebruaey. ie 1919 


— (D-44083): ; ; overruled; N ovember 4,. 


1921. Cee: eee 58 ‘LD. 158; 


160. es 


Opinion ¢ of Solicitor, ait 8 1933 (Me 


27499) ; overruled so: far’ as in: con- 
‘flict, 54.1.D. 402. . 


Opinion of Solicitor, June 15, 1934 (54 


LD. 517); overruled in part, Feb. iu, 
1957 (M-36410). . 


a ODEON of. Solicitor, May. 8 1940: (87 - | a 
‘Paul v, Wiseman (21 LD. 12)5. over- 
= ruled, 27 LD. 522, 


“LD. ni 4 overruled in ener 58 LD. 
. 662, 567. 


‘Opinion of Solicitor, 


_ | 


Pattergon, Charles K.. (8 LD. 
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Opinion. ‘of. ide Solicitor, June 6; a 
1941; overruled so far as inconsistent, 
-60 I.D. 333. 

opinios’ .of - Acting < Solicitor, Suly 30, 

- 1942; overruled so far as in conflict, 
58 ILD. 331. (See 59 LD: 346, 350.) 

Opinion. of Solicitor, August. 31, 1943 
-(M-83183) ; distinguished © 58 ‘TD. . 
726, 729. 

Opinion of! ‘elicitor. May: 2, 1944 - (68 
LD. 680) ; distinguished, 64 I.D. 141. 

March 28, 1949. 

ee overruled in Seem 64 I. D. 

0: ; 

Opinion of Solciion J an. 19, 1956 at 
36878) ; overruled to: extent incon- 

_ sistent, 641.D.58. | 

Opinion of Solicitor, June 4, 1957 Ot 

86443) ; overruled in part, 65 I.D. 316. 

Opinion of Solicitor, July 9, 1957 (M- 
- 86442); -withdr awn and superseded, 
65 LD. 386, 388. 

Opinion - oy ee ‘Bolicitor,s: 

. (1957); no longer sowey: 66 LD. 

. 366. ae 


"| Opinion of Solicitor, Oct. 27, 1958 Oe % 


_ 86581) ; overruled, 69 I:D. 110.. 


| Opinion of Solicitor, July: 20; 1959: (M-- 


_ 86581, Supp.); overruled, 69 I.D: 110. 
so and California R.R. Co. ». 
-Puckett (39. LL.D). 169); , modified, 53. 


| LD. 264, 


Oregon Central Military Wagon’. Road 
' Co. v. Hart (17 L.D. os overruled, 
- 185,D. 548. _ 


‘Owens et al. v. State of California: (22 : 


“ED. D0) : overruled, 38 LD. 253. 


Pace V. Ga rstacaien et al. (50 LD. = 


369); distinguished, 61 I. D. 459. 


Pacific Slope Lode: (12 L.D. 686) ; over- fs 
|: ruled- so far as in contact 25 LD. oo 


- 518. 


Papina v. Alderson. (1 B. L Pp. a) modi- 


. fied, 5 L.D. 256. to 
| 260) ; 7 
modified, 6L.D. 284, 624, _ a 
Paul Jones Lode. (28° LD. 120) 5 : modi- 
fied, 81L.D. 359, | | | 


64. “LD: 393.) 


“TABLE OF OVERRULED 


‘Pecos Irrigation and Improvement Co. 
(15. L.D. AO); 
168, 268: 
_..Pennock, Belle L. (42 ‘LD. 815) : 
eated, 43 L.D.-66. © 

Perry v. Central . Pacific RR. Co. (39 
.L.D. 5); overruled so far as in con- 
flict, 47 L.D. 304. 

Phebus, Clayton: (48 L.D. 128) over- 
ruled..so far as -in-conflict, 50 L.D. 
281; overruled to extent, incdnsistent, 
70 I.D. 159. 

Phelps, W. L. (8 °C.L.0. 
ruled, 2 L.D. 854. 

Phillips,. Alonzo (2. L.D. 3821) ;. over- 
ruled, 15 L.D. 424, 

Phillips Vv. Breazeale’s’ Heirs (19 LD: 
573).;.overruled, 89 L.D.938. ~~ 

Pieper, Agnes C. cae L.D.. mee ; over- 
ruled, 43. L.D. 374. 


zee) : over- 


Pierce, Lewis. W.. cas L.D. 328); sie 
; overruled so far. | ne 
: Rio. Verde . Canal’ Co. . (26. LD. 381) ss 


~ eated,. 583 ID. 447. 
- as in conflict, 59 LD. 416, 422, _ 

Pietkiewiez et al. v. Richmond (29 ED 
195) ; overruled, 87 L.D. 145. 


_ Pike’s Peak Lode. (10 L.D. 200) ; : over- i 


‘ruled in part, 20 L.D. 204. 
Pike’s Peak Lode a ‘LD. AT 3 ; over- 
Pa ruled, 20 L.D. 204. 
ts Popple, James (12. L.D. £88); over- 

~ ruled, 13 L.D. 588, © 


Powell, . DC. (6 LD. 302) ; “modified, 


15 LD. AIT 
Pr ange, 


419. 
“(See ae 


far as in conflict, 60 ay D. 417, 
 Premo, George (9 aD: 70). 

- LD. 162, 225.) neg 
Prescott, Henrietta Pp. (46 LD. 486) 
overruled,.51 L.D.: 287. © : 
Pringle, Wesley (13.L.D. 519)-; over: 

. ruled, 29 L.D. 599. . 
Provensal, Victor H. 180 L.D. 618) 3 ; 
- overruled, 35 L.D. 399. 

H ‘Prue, Widow of Emanuel (6 L. D. 496) ; 
---yaeated; 33° L.D. 409. 
Pugh, F, M., et al. (14 L.D. 274) 3 i 
effect vacated, 232 U.S. 452.” 
Puyallup: Allotments (20° ‘LD. 157) ;| 
| modified, 29 L.D. 628. egies 


overruled, 18 ‘LD. 7 


| Rogers. 


AND MODIFIED CASES LIE - 


eases George L.,; Heirs ‘of Edwin C, 


_ Philbrick (A-16060), August. 6, 1931, 
unreported ; recalled and vacated, 58 
LD. 272, -275,.290.: 

Rancho Alisal (1 L.D. 173) ; overruled, 
5 L.D. 320. 

Rankin, James D., et.al. (7. L.D: 411) ; 
overruled, 35 LD: 32. 

Rankin, John M. (20 L.D,. 272); re- 

. versed, 21 L.D. 404, © | 

Rebel Lode (12 L.D. 683) ; eye : 
20 L.D, 204; 48 L.D. 528. 


*Reed.v. Buffington. (7 L.D. 154) ; over- 


ruled, 8 L.D. 110. (See 9 L.D. se 
Regione v. Rosseler: (40 L.D. 93) ; 


-- eated, 40 L.D. 420.. 


Reid, ‘Bettie H., Lueille H. Pipkin (61. | 
..I:D..1) ; overruled, 61 I.D. 355.. Poet 
Rialto No. 2 Placer. Mining: Claim (34 — 
L.D. 44) ; overruled, 37.L:D. 250.0 


Rico Town Site - L.D. es modified, — 


5 L.D. 256. 


“vacated, 27 L.D. 421. ity ah ; 

Hoberts w. -Oregon Central Military. 
Road ‘Co: (19 ‘L.D. 591) ; “overruled, . 
81: L.D. 174. . 


. Robinson, Stella G. eas LD. 443); over- - a 


‘ruled, 13: L.D. 1. 

Fred B:. 
~eated, 53.1,.D. 649. _ £4 

Rogers, Horace B. (10.0.D. 29) 5 ‘a -over- 
ruled, 14 L.D. “B21.. 


(47, LD. 825) 5 ya 


( | Rose Atlantic & Pacifi pre 
‘Christ Zon and “William oO: ogers v. Atlantic & Pacific Co. 


- Braasch (48 L.D. 448) ; overruled so | 


(6 L.D. 565) ;. overruled SO far’ as in _ 
-eonflict, 8 L.D. 165. . 


: *Rogers v. Lukens (6 L.D. 111) ;.over- 7 
le ‘ruled, 8:L-D. 140: : 


(See 9 L.D. 360.) 

Romero v..Widow of Knox (48 L.D. ~ 
. 82) overruled so. far.as in conflict, | 
49. L.D.. 244. 

Roth, Gottlieb (50 L.D. 196) ‘modified: 
50.L.D: 197. 

‘| Rough Rider and Other Lode Clainis 

- (41 L.D. 242, 255); vacated; 42 L.D. 
. B84: 


St. Clair, frank (52 L.D. 597 \ emoal! 
‘fied, 53 1.D. 194. : 


: ‘ ae Paul, “Minneapolis. and "Manitoba 
. Co, (8 L.D. 255) 5 modified, 13 — 


LD. 854. (see 33 LD. On.) 


“LIV 


_ St. Paul, Minneapolis and Manitoba 
Ry. Co. v. Hagen (20 L.D. eae over: 


ruled, 25 L.D. 86. 


St. Paul, Minneapolis. and ‘Manitoba i 
~ Ry. Co. v. Fogelberg. (29 L.D. pal : 


vacated, 30 L.D. 191. 
-. Salsberry, Carroll (17 L.D. ny; 
ruled, 39 L.D. 93. 


Sangre de Cristo and Maswell Land 
Grants (46 L.D. 20s : modified, 48 


LD. 88 


- Sante Fe Pacific RR. Co. v. or, 
(39 L.D. 442) : overruled, 41 L.D: 383. | 
Satisfaction Extension Mili Site (14 


' T.D. 178). 
“Sayles, Henry P.. 
fied, 6 L.D. 797. 
Schweitzer v. Hilliard et al. (19 L.D. 


(See 32 L.D. 128.) » | 
(2 L.D. 88); modi- 


294); overruled so far.as in conflict, 


26 L.D. 639. 


_  §errano v. Southern Pacific R.R. Co. 


(6 C.L.0. 98) ; overruled, 1 L.D.:380. 

Serry, John J. (27 L.D. 330); over- 
ruled so far as in. conflict, : ane L.D. 

416, 422. 

. Shale Oil Company... (See 55.1.D. 287.) 

Shanley v. Moran (1 L.D. 162); over- 
ruled, 15 L.D. 424. . 

Shineberger, Joseph 
overruled, 9 L.D. 202. 

Silver Queen Lode (16 L.D.. 186); over- 
ruled, 57 I.D. 68. 

Simpson, Lawrence W. (35 LD. 399, 
609) ; modified, 36° L.D. 205. 

_ Sipehen v. Ross (1 L.D. 634) ; modi- 
fied, 4 L.D. 152. 

Smead v. Southern Pacific R.R. Co. 
(21 L.D. 482) ; vacated, 29 L.D. 135. 

Snook, Noah A., et al. (41 L.D. 428) ; 
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. the Department of Interior - No, 541, Amdt. 14, Redele- 

BP ls lea acatee eine cman 226, 226 gation of Authority con- 
ae ne tains - cerned with Lands and Re- 
4949 (14 ER, 258)... 122 |. sources (23 E.R. 2772) --=- 
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"DECISIONS ¢ OF THE DEPARTMENT 
a OF THE INTERIOR | 


aa ie DUNCAN MILLER 
; A-28709 7 ie “Decided Taner ry: 31, 1963. 
Oil and Goi 1 Leases: ‘Applications 


se is proper: to reject an offer for a “noncompetitive oil and gas lease | cena 
- the lands applied ‘for are (1) in a producing lease, or (2): in.a lease which : 
7 was, ‘during its: extended term, further extended by reason. of a discovery: 
made on a lease out: of which the extended lease Was segregated by Dare: 

on assignment. : ae 


7 | oa and Gas Leases : Extensiots ~ 


_ An oil and gas lease in its extended tenn is extended: fon on ‘years: from the | 
; date of discovery of..oil or gas in pay ing quautities. on land ‘in the lease out. 
of which the emended: lease was segregated by partial assignment, 


- APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| Duncan Miller has appealed to the. Seer etary of the Interior from a. 
decision. of the Acting Dir ector, Bureau of Land Management, dated 
October 1, 1960, lieroin. the Acting Director affirmed, as srodified: 


- a decision by the Santa Fe, New Mexico, land office rejecting Miller’ S 


offer (New Mexico 078744), filed on January 4, 1960, to lease, non- 
: competitively, t the NWS EY, NEYSWy, NWY,SWi, ‘sec. 3, 

NYSW, sec. 15, NE, sec. 17, the SW1, and the SEYANEY, sec. 20, — 
. allin T.19S.,R.31 E., NM. P M. , New Mexico, under section. 17 of the - 
~. Mineral Teena Act, as mmended (30 U.S.C., 1958 ed., sec. 226). The 
- land office held that. ae the Miller offer was filed the Jands applied . 

| tor’ were embraced 1 in oil and g: gas leases Las :Cr uces 063642, 063 642-A, 

- 063642-C, 06457 (-A, and 06457 7 -E, all of which had been. extended Mae 
production. | 


In his. appeal to the Din ector, Miller cottenisa that: there was no | 


evidence that the leases. had been productive of oil or gas in paying 
quantities and contended that the leases had ter minated by Sperauon | 
oflaw.. . a 
The Acting Director Stated that the Geological Sur vey had Apiaed : 
the land office that.a. discovery of oil and gas in paying quantities, had 
been made on, December 19, 1959, on Las Cruces 064577-A, and that. a 
discovery i in paying quantities had been made on Las Cruces 063642-A. 
on December. 24, 1959. . He held that those two leases had. been ex-— 


To | wetate, ame 70 LD. Nos. 1 & 2 
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tended by production. He held; however, that the other’ — leases 


: . had not been extended by production but that. each had been extended ae | 


for two years because of the discovery on one or the other of the two 


~ producing leases. He accordingly held: that Miller’s offer was in — : 


. conflict. with existing leases and. ‘affirmed’ the rejection of. the ‘offer. 
Miller contends that the leases in conflict with. his offer were unlaw- 
fully extended and that the S Tands were available for leasing when. he. | 
filed hisoffer,  — | 
An examination of ihe econ: ae to the five leases reveals 
that Miller’s contentions. are entirely without foundation. | | 
The 120 acres in sec. 3 for which Miller applied were originally held 


under Las Cruces 064577, issued as of February. 1,-1948. During the, . 


fe. primary. term of that oe the land i in sec. 8 was, segregated by partial 


assignment as Las Cruces 06457 7-AL ‘Under the provisions of section 
--17-of the Mineral Leasing Act, as amended by the act of August 8, ~ 


1946; the vecord titleholder of eee Cruces 064577-A_ applied for and 
med a five-year extension of his lease, thus extending the term of | 
that lease until Ja anuary 381, 1958. By partial assignment filed on De-- 


- cember 26, 1957,-effective J anuary 1, 1958,.40 acres, the NWYSWY | 


was segregated out of Las Cruces 064577_A. The lease covering this = 
acreage was ‘designated Las Cruces 064577-E. This partial assign- 


ment had the: effect: of : extending the-two. leases until. December 31, 


1959, and SO long thereafter as aie or gas should be produced i in paying cS ae 


- quantities. This was by virtue of section 80(a) of the Mineral Leasing 
— Act, as ‘amended by the act of J uly 28, 1954 (30 U.S.C., , 1958 ed., sec. 
| 187a).. Solicitor’s opinions, 64 I.D. 127, 135 (1957). 


It was during these extended terms of the two leases that. a dis i Me 


covery was made on. Jand held under Las Cruces. 064577-A. | ‘That. | 
initial discovery, | made on December. 19,. 1959, was.determined by. the. 


: Geological Survey to have. been in paying quantities. ~The ‘discovery 


| had. the effect of extending Las Cruces 064577—A for so long as produc- | — 


tion in paying quantities continued. A supplemental report from the’ 
3 Geological Survey shows that production in paying quantities “was” 
| being obtained 1 in March 1960. Thus there: can be no question that the, . 
land included in Las Cruces 064577-A for which Miller applied was in 
a producing lease on J anuary 4, 1960, and that that land 5 was s not. avail- 
able for leasing by others at. that time. | 
The Acting Director held. that. Las Cruces 064577 one was ree 
| by virtue of the discovery. on Las Cruces 064577—A. under that. provi- | 
re sion in. section 30(a) of the Mineral Leasing Act which provides: 


ee * Any partial assignment of any lease shall segregate the assigned an a es 
tained portions thereof, * * * and ‘such segregated. leases shall. continue in’ ‘full 7 


wee force and effect. for. the primary term of the original lease, but for not less than “ 


two. years after the date of discovery of oil ‘or gas in paying quantities upon any 
i omer segregated portion of the lands: originally lacs to such lease. L 


“Dies ft yee ae _ DUNCAN. MILLER. ee a Wo 
Bere Set . . January $1, 1968 . a Ln 


: ; 7 This provision. has bean honsbruad to. apply to leases which are in er . 
_ extended terms when a discovery is made and to grant a further exten- 


sion of two. years from the date of. discovery to other leases segregated 


out of. the original. lease: . “Associate Solicitor’s opinion M-36472 
ae 6) ovember 20,1957); see 43, CFR. 192. 144 (a) relating. tothe extension. 


of leases segregated by. assignment... Thus it is apparent. that. the — 

NWYSW1; sec. 38, segregated out: of Las Cruces 064577—A: as: ‘Las | 
Cruces 064577-E, was in a properly extended, existing lease 0 on n de anu- 

ary 4, 1960, when’ Miller’s offer was filed. | | 


‘The situation with respect to the ae 440 acres: in secs. 15, as a 


= 17, and 20, is much the same. Those lands were originally. leased. as 
a part of Las Cruces.063642, issued as of February 1, 1948. After 
the record titleholder of that lédse had.obtained a five-year extension, 
effective until January 1, 1958, he made a partial assignment of 200 
acres,. the. Swy and che SEY,NE, ‘sec: 20. The segregated lease 
covering those lands became Las Cruces 063642-A. Both the original 
leasé and the A lease ‘were thereafter partially assigned, effective 
January 1, 1958, thus extending both leases for two years, or until 
- December 31,1959. After the partial assignment out of Las Cruces 
063642, there remained subject. to that lease the 240 acres in secs. 
(15 and 17 applied for by I Miller and after the partial assignment out. 
of Las Cruces 063642—A, the 160 acres designated as the “SW, sec. 
20. remained subject; to that lease while the-  SEYNEY, sec. 20 was | 
segregated. as Las Cruces 063642-C. 
The first: productive well on Las Chia 063642—A was s conipletad “* 
on December 24, 1959. That well, like the one covered by Las Cruces — 
064577-A,: continued to produce i in paying quantities, thus extending 
Las Crucis 063642—A by production, and extending Las Cruces 063642 
and Las Cruces, 063642-C fortwo years from December 24, 1959.7 
Accordingly, none of the lands for which Miller applied : was avail- 
able for noncompetitive leasing when Miller filed his offer and it was 
proper to reject that offer. | | 
. Therefore, pursuant to the authority deloguited 1 to the Solicitor by | 
- the Searetary of the Interior (sec. 210.2.2A (4) (a), Departmental — 
Manual; 24 F. R. 1848) ,. the decision of the ene Director, i oe 
_ of Land Management, is affirmed. | Pa 
| a0 Sag Pook we ee - Epwaro W. Fisnzr, 
Deputy Solicitor. 


_ 1The-: iecaueey: in the NEYSWY, | sec. 3 was. aetere tied by the Geological Suneey. — ee ay 
pe. a. further extension of the. Shugart » field. Based on the completed ‘well on that Jand | 


and other: development in the area, the’ W148SE%- and the Sswy ‘pec, 3: were, ‘effective De- 


cember . 19,° 1959,. added to. the known. geologie structure of that. field... Thus the NW%: | 
a Swy sec. 8 would not-have been, subject to noncompetitive leasing on. January 4,1960. 9 
-. 2The record titleholders of ‘Las: Cruces. 063642-and Las Cruces 063642-C submitted PI ee 
their, rentals . for the balance of. the. 12th ‘year and. for the. 18th. year. of their “respective Bop 


leases i in December 1959. 


4 . DECISIONS oF THE DEPARTMENT OF THE INTERIOR [70 LD. 
Paes oe NETTIE M. ‘LEWIS 
A-28737 — | a | "Decided J anenanry 31, “1963 : 


a duaiiatratioe Practice—Oil and Gas Leases: Noncompetitive Leases a 


When, ‘subsequent to the filing of a noncompetitive offer to lease’ ‘for oil and 
oo gas, a ‘détermination ° is made that a- portion | of the. lands is. thereafter ‘to 
, be: considered within the known geologic structure of a-pr oducing field, the 
administrative practice of, issuing: separate leases for the lands within and 
without the str ucture is: proper. ae not, in conflict with the miner al leasing 
= Jaws bs peeulaione: 7 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT | 


 ‘Nettié M. Lewis has appealed to the Secretary from: a decision dated 


a October oT, 1960, whereby the Director, Bureau of Land Management, 


| affirmed an ‘Eastern. States land office decision dated May 5 5, 1960, that, | 
“required her to accept. two separate leases for land included in her 


or noncompetitive oil and gas lease offer since part of the land is within 


| the known geologic structure of a producing gas field. aor 
In 1954 ie appellant. filed a noncompetitive offer for certain Jands, 
‘including. tracts 707a and 304 in the Monongahela National Forest, 
West: Virginia, under the provisions of the Mineral Leasing Act for. | 
- Acquired Lands (30 U.S.C., 1958 ed., sec. 351 et seg.). At. ‘that time 
_ the lands were not within the known geologic structure ofa producing» 
field, but before final action was taken, on the proposed lease, specifi-. 
_ cally, effective as of June 15, 1959, tract 304 was declared to be within | 
the known geologic structure of the Glady field. | 
The land office decision tendered two leases to the offeror. for. exec: 
tion, one covering tract, 707a at 50 cents per & acre for the first year So 
rental since that. land was outside the. structure and the other. for | 
tract. 304, at $1. per acre, inasmuch. as it. -was then within the known | 
geologic. structure of 4 producing field. - The offeror appealed to the 
Director, contending that only one lease was required and there ex- 
isted “* * * no provision im the law or regulations which: provides 
~ for or. ‘requires that. two separate leases be issued * * *” The Di- 
rector affirmed the. land office decision. ‘ 
‘The offeror’s appeal, to the Secretary i is based: on ‘the same , pre emise, 
adding. only that she is not bound by a procedure adopted by the 
Bureau-for administrative purposes and intimating that she was being 
deprived ofa staturory sad deg right for failure to comp with 
the procedure. | 0 et ) 
The procedure followed here i is no. cag ria other ere situa- 
tions the Department has long followed the practice of issuing two 


— m response to one application. “When the act of August: 21, 


935" (a8 Stat. 67 ne) authorized persons holding DrospecHne: permits | 


ABV, igs eee, NETTIE M. LEWIS. OB 
5 a ee January 31, 1968 | “< 


to exchange ee per mits for noncompetitive leases, the Department : 


stated that if part of the acreage covered by the prospecting permit 


~ was within the known geologic structure of a producing oil. or gas 


field the permittee was to be issued two leases, one for five years for 


the lands not within the known geologic strietire and one for ten 
years for the area within the structure. : Letter dated April 6, 1939, | 
~ from the Under Secretary to the Tomson) as Land Office — 
(Deaver 034622). | 

Several years later the Deparenene oe ed the nrobledn of wal - : 
leases to issue 1 response to noncompetitive applications where part 
of the land applied for had been determined to be within the known | 


- geologic structure ofan oil or gas field after the applications had been 


filed but before any leases had issued. Again it was held that, in 
accordance with the established departmental practice, separate leases 
should be issued for the lands within and without the known geologic 
structure of a producing oil or gas field... Memorandum from Solicitor 
to Assistant Secretary, dated November 19, 1942 Cae Lake es 
063408, etc., 063584, etc-) . — : 
. Fhe now: long- -established (dopartmental eee was founded: upon. 
sound: administrative reasons. By statute and regulation different 
rental rates and lease terms were fixed for leases covering lands on a 
known geologic. structure and those not so sittiated. Because of these 
differences and other considerations it was deemed. desirable not to 
attempt to issue a single lease covering lands 1 in both categories. Sub- 
stantially the same differences exist today. a8 | 
The appeHant. contends that no provision of law or rot a regulations 3 
requires or authorizes the practice and that it is ‘unlawful. Why it is 
unlawful she does not say.. On the contrary, it is. established law that 
the issuance of leases under section 17 of the Mineral Leasing Act 
- (which applies to acquired lands leases as well) is vested wholly: in the 
_ discretion of the Secretary. H aley v. Seaton, 281 F. 2d 620 (D.C. Cir. 
1960). The administrative practice d discussed here j is deemed to be a 


. reasonable exercise of that discretion. 


The appellant complains that if two on are ened to her it will | 
be necessary for her to make'two discoveries in order to extend the. 

leases. beyond their. primary term. This may be true, but it does not 
result that the practice is unlawful. - There is no guaranty in the Min- © 
eral Leasing Law that an applicant | 1S ‘entitled to receive a single lease - 


ae for as much acreage as he may lawfully hold SO that he need make ae | | 


| one discovery to perpetuate it. bare 
~ Inasmuch as the filing of appellant’s offer predated the determina- 


tion that a part of the “lands described therein was within a known ; _ 


2 producing structure, the appellant en] joyed, and continues to enj oY» 
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7 : a preference tights to. receive a lease over a ne applicant, and tore- 
ceive such. a lease without competitive bidding.: 80 U.S.C., 1958 ed., 


: 226 (ce). ‘Those rights are not denied her: by the application of an. ade i 


ministrative procedure that resulted in the tender of two leases instead _ 
of one; consequently her allegation: of sdeprvation. ee tery 
rights” hasnot been substantiated. . oe | 
‘Therefore, pursuant. to the eae fees is the Sélicitor: oe 
the Secretary of the Interior (sec. 210.2.2A (4) (a); Paes 
Manual; 24 FR. the decision « of the Director 1 is 3 affirmed. 


ERann, J. - Barer Ze a, | 
| » Solicitor. ae 


| - ANAWALT RANCH & CATTLE 60. ET ALL 
| A-28888 ge a | Decided Tanuary 31, 1968 


_ - Grazing Permits and Licenses: Base Property (Land) : “pigeddéney by’ Use 


The failure ‘of: a. licensee of the federal range to request grazing privileges or 
= “ponuse to the extent of earlier licenses supported by. the same base property 
| . ‘for: two consecutive years reduces: ‘the qualification of the: pase property: to 
_,.. the extent. that it has not been: covered by. the requests for two. consecutive 
ae “years, even though the qualifications . of the base property, have not, been 
" oe adjudicated... ae, 


| APPEAL FROM THE: BUREAU OF LAND MANAGEMENT * 
ea Ranch & Cattle Co. has ‘appealed to the Secretary of. the 


Tntarion from a: decision: of the Appeals Officer of the. Bureau. of Land - 
| Management dated February 20, 1961, by which he affirmed a decision — 


of a, hearing examiner. dicmissiner its appeal from a. decision of the o 


~ district: manager. dated February 24, 1959, re] jecting i in part its appli. a 
| cation. for. grazing. privileges for ne 1959 grazing season.. - 
The manager’s decision found that the condition of the fede eral range 
in the Cow Creek Unit of Oregon Grazing District No. 3 required 
a reduction of 70 percent, in grazing use ; that.20 percent of such reduc- 
tion was imposed in 1954; and that it was necessary to make a further 
reduction of 50.percent.. "He made a reduction in both the period. to 
be spent upon the range ¢ and the number of animals to be allowed on 
_ the range. The reduction ‘was made from Anawalt’s: base property 
: qualifications as determined in a notice dated February 19,1958, which 
_ announced that Anawalt had a qualified demand in the ‘Cow Creek 
unit. of 840 -AUs, or 4400 AUMs. -Anawalt’s appeal from the decision. 
2 of ‘Bebraary 24, 1959, did not abaliongest the ey, for or ‘the extent 


8 poe! “ANAWALT ‘RANGEL ‘& GATTLE co.( ET AL: ae | 
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“of the 30 percent’ reduction. but alleged. that the computation of the 7 
reduction. on ‘the basis of 840 AUs. and. 4400 AUMs? “was erroneous. - 

The manager’ Ss position, as disclosed at the’ hearing on the appeal, 


seems to be-that the Anawalt base. property. 1s qualified. to a. greater. 


“extent. than the limit announced. on February . 19,1958, ‘but. that the 
“sypalnne cannot. claim grazing privileges on. a federal. range in 
excess, of that limit because of a provision. of the Federal Range Code 
‘which became effective J anuary 23, 1956, and which provides: - 
-Olass: 1 base’ property. qualifications, in. whole. or. in 1 party will be lost. upon: the 
failure for. any. two consecutive years: -_ : 

(1). To offer’ base property which is not coverédl “by an - outstanding current 
‘term permit to the full extent’ ‘of its’ qualification in an ‘application. for. ‘a license | 
or oo ‘or renewal. ee or to apply for® nonuse : ‘thereof in “whole OF: in 


ER, 1957 Supp., 161. 6(e). (9) ; 20 F. R. 9912, 9915. a a 


+The. appellant: concedes that, since. 1955, it tana ae pometed ae | 
eee in, excess of the limit set forth. in-the. decision: of February — 
19, 1958,2 but contends that it was-not.required to, do.so. because the 
" Busean: ‘stated: annually in. its. approvals of: Anawalt’s. request: for 
licenses that the approval thereby given ‘was “subject. to change by _ 
.the final adjudication of. the Cow. Creek: Unit.” The-appellant con- 
tends that the two-year.period runs only. from.an adjudication of jts | 
/ qualifications. and. that. the: first. official announcement of, its qualifica- 





ee “phe. Bureau ‘eoncedes that this ‘figure’ is ‘incorrect and that ‘the: correet figure is 4430 
-AUMs, 200°) 
:, 2-This provision! was effective ‘throughout. ‘the period . that is material to “this, abpeal. 

On January 9, 1959, ‘reference to Class alt ‘privileges was. dropped "(24 FR. 862) ‘and. on 
- January 28,: 1962;: the; language was’ changed:to require an applicant. Ate: include: in’ an — 
: application. for a license or permit or renewal ‘thereof, the entire base. property qualifica- 
‘tions for active; nonuse, Or combing san off active and nonusé” " subject Ld certain ae 
--tions,:: : (26. F.R. 12698: a fs Sane ee . 
oe. 4The hearing” examiner’s decision of jaery 19, 1960, on | Ruawilta Groeal from: the 
“manager® 5. decision oF ‘February 24, 1959, summarized Anawalt’s applications after 1955 
‘as follows i... = . 

“The evidence aaagesi at the hearing, ee that appellant's, first application after 

‘the effective ‘date of the’ regulation was filed December be ‘1956: ‘This application applied 
- for permission. to graze ; livestock. upon -the Federal range in-1957.'the ‘same as last year.’ 
The. 1956 license referred. to by. the application authorized the grazing of 709 cattle upon 
‘the Federal range in the Cow: Creek: Unit from: April 1,.1956, to August’ 31, 1956, for a 
total of..3;545. animal-unit. months. [footnote * omitted ].: ‘The . application, . therefore, con- 
stituted an offering. of the base property for 3,545 ‘animal-unit months. ‘The district 
‘manager issued’ a 1957 license: authorizing the requested Federal | range use. ee 
Phe. . _appellant’s | next. -appli¢ation | was filed November. 6,. 1957. This: application. re- 
‘quested permission to, graze 830 cattle, on the Cow Creek ‘Unit from April 4, 1958, to 
August 31,.1958, for a: total of 4,150. animal-unit months.: ~ The district’ manager refused: 
‘to. issue, a. license for gr eater. Federal range use. than was authorized the preceding. year. 
“The appellant filed no appeal from this decision. It is. apparent from. these facts that the 
“appellant. failed. for two consecutive years:to offer his pase ‘property to: the. full. extent of. 
. the: ‘qualifications. which: he. now claims. | . Furthermore, the. following. application, filed on | 
‘December 6, 1958, upon which his appeal was based, requested 1 licensed use in Cow Creek = 
Unit of oes 4, 150 animal-unit months. ‘during 1959.’ es ae 8. a Pe ok ons 


Gi): To. aeeepes a- license { Or. “permit. nea : poriuant to such application. . ae 3 | 
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tions seciensa at a meeting held on November 91, 1987. Consequently, —- 
‘it asserts, its appeal frorn the 1959 decision rajecting its request for 


more extensive graaing pues was taken within the Re ae 
period. - 
_.. The he tine examiner held that “There j is no basis whatecorer for | 
. ‘concluding that Section 161.6(e) (9) applies only after an adjudica-_ 
tion of grazing privileges” since it is applicable by its.terms to “all 
regular licenses. and permits” without any suggestion that “an. adju- . 
dication is a prerequisite to application of the regulation.” ~° 
In its appeal to the Secretary, the appellant contends that: it bial: 
no reason to suppose that: it had any. obligation to protect its base 
_ property qualification because the Bureau informed it annually that. 


its qualification had not. been determined by stating that any license 


- granted was subject to change in the event of adj udication. How- 
ever; the fact that base property qualifications may be changed upon 
a a formal adjudication and thiis affect the grazing privileges for which. 


a licerise ‘or ‘permit may be issued does not mean that an applicant —_ 


“esd not offer his base property to the fullest extent that he believes - 


‘it to be qualified. As the hearing examiner stated, there is‘nothing __ 


‘in the provision of the range code under consideration which limits 
ts application i in that fashion. ee | | 
Assuming, as the appellant. contends, that. thé, qualification: of: its 
“base: property had ‘not been. formally determined until] 1958, this fact 
-would be’ significant, if at.all, only if the appellant had-no basis for 


determining the probable qualification of its property and thus did | 
not know that. its applications were insufficient to cover that quali- | 


‘fication. . But the company knew that, in previous years, it had asked 
for and: been granted: more extensive privileges on the federal range 
‘on the basis of the same base property and it had a precise evaluation 7 
of the qualification assumed. in 1954 for the purpose of computing is 
‘the 20 percent reduction that was then imposed: Also, in some earlier 
_years it had applied for nonuse on some land. Because the appellant 
thus had the knowledge which an adjudication would impart, it can- 
‘not claim that a formal adjudication was necessary to provide the in- 
formation necessary. to enable it to protect: its rights. It knew both - 
‘that.more extensive grazing privileges on the federal range had been 
granted to it in. connection with the same land and that it had pro- 
tected its rights at an earlier time by applying for nonuse of certain 
‘land. . In this state of affairs, the decision establishing base qualifica- 
“tion at a limit commensurate with the extent to which it was covered 
by the » ‘appellant’s applications for 2. years immediately preceding 
-was correct. and the rejection of its subsequent ppp neater: for greene 
_ Privileges: in excess of that limit was also correct... BS ak Rae 


_ 9}. an | SAWYER PETROLEUM. Co., HL ‘BYRON: MOCK 4 < ‘9 
es | January 81, '1968 © 4 _ 
: Tharefore, pursuant to the authority delegated’ to the ' Solicitor ‘by 
_. the Secretary of the Interior (Sec, 210.2.2A (4) (a). Departmental 
“oe - Manual; 2A F. R. 1888), the decision appealed from is affirmed. oo 


_— W. Pisin © : 


inte. Solicitor. = 


“SAWYER PETROLEUM. COMPANY 

epee %, de BYRON MOCK 
(£28016 = Decided January 31, 1963 

2 Potassiam Leases and Permits: Permits a a2 bya te he's “bis 
. An. application for a potassium | prospecting permit is properly ere when 


the land described in the. application is determined ‘to contain valuable. 
~ deposits. of potassium a as of a time after the. ae of: “he: application. | 


APPEAL FROM THE BUREAU. oF LAND. MANAGEMENT 


.Saveer Petroleum Company and H. Byron Mock have appealed to 
the Secretary of the Interior from a decision dated March 29, 1961, 
_ by which the Appeals Officer of the Bureau of Land. Management | 
affirmed a decision of the land office at Salt: Lake City, Utah, reject- 
ing Mock’s application * for a potassium prospecting permit for certain 
_ public land in San Juan County, Utah, on the ground that the Geologi- 
cal Survey had classified the land described in the application ‘as known 
to contain sraeutly — of | ee and therefore a ect: ony 
to leasing. ~ tt 

Mock’s miplonton for a cote a prospecting 1 pei Hit: was filed. on 
August 11, 1959. It conflicted as to some land with two other appli-- 


~ eations filed simultaneously... At a public drawing of the three 
_ simultaneously filed applications, 1 “Mock’s application was drawn 


- third. On June 15, 1960, the. land office rejected the application as 
to land included in permits issued pursuant to prior applications and 
- stated that action would be taken toward issuing a permit as to:thé. 


_ remaining lands provided Mock complied with new regulations which. 
- became effective on October 5, 1959. Subsequently, the land: office 
discovered that the ‘Geological Survey had classified all the land ~ 


‘offered to Mock and. other land as known to contain. valuable deposits 


_- of potash as of. February 1,-1960. Accordingly, on. September 14, 
1960, the land office rescinded its previous decision and rejected Mock’s 


7 TS in_its CuLEELy Holding, that the. ‘land “Was = subjess only . 
to leasing. . | 7 wae 


“1 Mock assigned to Sawyer his. ot ae in the permit | 40. be issued pursuant to his 


| ‘application. « 
678279632 
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The appellants, contend that, the Geological Survey. did. not make a - 
| decease that, the land. was subj ect, to leasing rather than pros: 


: pecting until: May 18, 1960, effective. as of February, 1 1960, well after’. bee 


Mock’s application - was filed. “They also assert. thas a permit was 


issued on November:2, 1959, to the one of the simultaneously filed ap- | 


| plications: in-conflict hicks was drawn first and that it would be. 
arbitrary. and. discriminatory to refuse a permit to the appellants: 

Section 3 of the act, pot inert: %, Aer Oe U, 8. C., 1958 ed., sec. 
288), provides that 7 


Lands known. to contain valuablé deposits: ORE Tot. potassium and otter 7 
minerals] and not covered by permits or leases: shall be held subject to. lease by. 


eo the Secretary of the Interior through~ ‘advertisement, competitive bidding,” or 
~- guch other methods as. he may by cone regulations Adopt, and in ‘such. areas. 


ashe shall fix eR 


The appellants do nh Haputs the Gade of ie Geoldcisat oe 
in this instance. that there. are valuable. depose of. potassium. in the 
land which they « desire to prospect; they merely seek an exception from 


the plain language of the statute’ which denies the Secretary of the © 


Interior authority to issue permits when valuable deposits of mineral 
are’ known to-exist... In view of. the clear language of the statute it’ 
is not necessary to consider the effect of decisions. which relate to. other 
matters.. The land office and the Appeals Officer were clearly correct. 

Therefore, pursuant to the: authority delegated to. the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) ( a), Departmental . 
Manual ae BE R. oe the decision. aa from: 1s. ailirmed. 1 


“Epwano W. eae. 7 
Deputy So licktor. 


: a cams ea 
fe 
JOE DRIEAR 


A-28995 - | ‘Decided J anuary 31; 1963. 


Mining Claims: ‘Determination of Validity — | iy 
A mining claim is. properly, declar ed null and void. where ‘evidence supports 
_ the conclusion that there. has been no discovery of valuable mineral deposits 
_ on the claim: ‘such as” ‘would justify a person of ordinary. prudence in the 
, ‘further expenditure of his time and means in an effort to iad a paying 
>. mines. ane . . ime het ve 3 | Boek 
Rules of Practice! "Hearings Administrative Procedure Act: ‘Hearings 
Where a hearing examiner’s decision contains a ruling, in a single: ‘sentence, | 


.- on all of the proposed findings and conclusions submitted bya party to Me a 


_ hearing... and the ee on each finding and conclusion is clear, there 4s: no i 


oer ee UNITED STATES vy, JOB. ‘DRIBAR - ee ees Le 
rae e. - aa January 31, 1963 ee eo ee 


". yequirement: ‘that. aids examiner’ ‘rule separately as. tor each: of: the propoied es 


_, findings. and conclusions individually. . 


a . Rules: of Practice: Hearings---Administrative Procedinxe- ° Act Roaring ye. 


Administrative Procedure Act: Decisions. - Gos 
--Where the factual findings upon. which an examiner’ 8: decision, are based. are - _ 


< _stated clearly in.a decision, it is not. essential that a epee ai of the 


“decision be designated “findings of fact.’ Fey fo ge Pee A 
APPEAL FROM THE BUREAU oF LAND ) MANAGEMENT 


= sia 08. Driear. has. appealed to the Secretary of the Interior. foie Bo 
= ances of April 4, 1961, by the Appeals Officer, Bureau of Land 
Management, which affirmed a heart ‘Ing examiner’s Gace. declaring 


~ null and void the: ‘appellant’s lode: mining: claim in id ohnson COU: 


a Wyoming, within the Bighorn National Forest. 

A contest against, the validity of the claim was initiated on. charges 
brought .by: the» Forest:Service,:-Department of: Agriculture: .To. 
_ validate a mining claim it has’been ‘consistently held that there must - 


~ have been.a discovery of valuable minerals of such a character as to 


warrant, a ‘prudent man in the expenditure. of his. time and money in 
an effort to develop a-valuable-mine.... Chrisman v. Miller, 197. US. 


318, 322. (1905). A review of the. record. discloses: no error.in the _ 


deucion: declaring this ‘claim null and. void for lack of discovery. 

The contention,on this appeal that the examiner did not rule upon 
the proposed findings and conclusions submitted for. the contestee at 
_ the close of the hearing in this case is erroneous. The examiner’s de- 
cision of September 30, 1960, expressly states that the ‘ examiner con- 
sidered the contestee’s findings and conclusions’ and: that “nothing 
therein warranted changing the conclusions in the decision. In the 
circumstances, this statement amounts to a ruling, négative to the 
contestee’s position, upon each of the proposed findings and conclu- 
sions submitted for the contestee to tle. examiner and complies with 
the governing departmental regulation, 48 CFR 221. 76 (b), the ruling 

on each finding and conclusion being clear. National Labor Relations 
Bd. v. Sharples Chemicals, Inc., 209'F. 2d 645, 652: (6th Cir. 1954) ;  S 
gee: Vational Labor Relations Bd. v. State Center Wrhse & Cold Btor- i 
age Co. , 193 F.2d 156, 158 (9th Cir. 1951). aa - 
} ‘Contrary to the assertions of the: appellant, the requinsinalt that - 


tha: examiner include i in his decision a statement of his findings. and 


- conclusions does not necessarily require that in‘ all: cases: a statement — 


: designated “findings of fact” must be set forth in thie examiner’s . 7 


decision, ‘particularly where the factual findings: upon which the _ 


~ ‘examiner’s conclusion is based’ are stated. clearly in the’ decision. 
Southern: peoples f ~~ Ww United: ele: a BR oad i 189 ue 
Wes at, ) 7 : ; 
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The, examiner’s. action. ihe respect: to: these two: matters ‘did: a ‘ 
prej judice the contestee and the contentions on’ appeal provide no basis | 
_. for modifying the decision ¢ declan ing. = gi premees oe caus null 
and void. 7: 


_ Therefore, pursuant to. the caitiee delegated. to ins Solicitor: by Ae 


ie Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental - 

Manual; 24 FR. 1348), the decision of the Appeals One Bureau of — 

Land Management,’ is affirmed. 3 
| _ "Ewan Ww. Fisuzr, ok 


ea Solicitor. : — 


RB D. ‘COMPTON AND EDNA COMPTON 
| A-28027 Decided January $1, 1968 


| Mining elaine git Uses—Surface Resources Act: Verified Statement 
| uA verified statement filed pursuant to section 5 of the act of July 23, 1955, 
eee asserting surface rights. in. mining claims. which does not designate the sec- 


_ tion or ‘sections of the public land survey which embrace most of the claims: | 


— and contains only metes and bounds descriptions of such claims tied to points 
' on the boundaries of certain sections fails to meet the statutory requirement 
-- that it “shall. set forth * * * [t]he section or sections”. which embrace the. 


- claims. and must be rejected as an Pa Ore statement as to such claims. —_ 


_ APPEAL FROM. THE BUREAU OF LAND MANAGEMENT 


7 Rk D. ae and Edna Compton have appealed to the ae | 
of the Interior from a decision dated March 30, 1961, by which the 
| Appeals Officer of the Bureau of Land Manag ement affirmed, as 
modified, a decision of the Jand. office at Sacramento, California, ac- 
— cepting in part and, rej jecting in part their verified statement asserting 
surface rights in 11 mining claims in Sierra County, California, filed | 
pursuant to section 5 of the act of July 23, 1955 (30 U.S.C., 1958 ed., 
sec, 613). The land office accepted the statement insofar as. it applied 
to all. of one claim and portions of.4 others located in the area for 
which a notice had been published inviting mining claimants to assert © 
their rights in surface resources by filing such statements and rejecting _ 
it insofar as it applied to claims or parts of claims outside this area, 
The Appeals-Officer affirmed the rejection as to claims entirely outside 
_ the area designated in the applicable. published notice but held the 


statement effective as to all of the 5. clams ony poruoe of which 1 1s | 


-within the area of thenotice. 
. The act of July 23, 1955, limits the y uses oni iaare ota mining 
ee located after that date may make of the surface resources of © 
_ their claims and requires holders of claims. previously located to re- 
Spond to a pul notice requiring such action. by filing a. verified. a 


elas a, SD, “COMPTON ‘AND. EDNA COMPTON - ae 18: 
ee es | “January 81, 1963 | a 


Seatemant ce 150 days from the date of the first’ pablisation’ ‘of | 


such notice, setting forth certain information with respect to. their — | 


claims. If the verified statement is not filed’ as required, the’ failure 
to file operates to subject. the claims to the same restrictions as to sur-. 
= face rights as apply to claims located after the date of the act. — = 
+ ‘The Bureau of Land Management published two notices to mining | 


— lettin relating to land in Sierra. County, at the instance of the 
Forest Service. . The first, designated. as Public Law 11, related to 


_ specified. subdivisions of land in Townships 19 and: 20 N orth, Ranges 


8, 9, 10, 11 and 12 East, Mount Diablo Meridian. The Jand described _ 


| fpane in T. 20'N., R. 12 E., was limited to all of sections 30 and 31. 
- This notice was published. for the first time on March 14,1957. The | 
~ gécond notice, Public Law 27, related to land in Townships 19, 20, 21 


and 22 North, Ranges 11, 12 and 13 East, Mount Diablo "Meridian: —_ 


The land desorbed therein i in T. 20 N., R. 12 E.,, included secs. 4 to 9, | 
incl., 18, 16 to 22, incl., 25 to 29, incl., and 32 to 36, incl. This notice 
was published ie the first time on September 12, 1957. - Both nonce 
were mailed to the appellants. | 
~ On June 12, 1957, the appellants filed a statement covering uu caine : 
described by metes and bounds, 9 of the descriptions being tied by 
course and distance to points on the boundaries of sections 19 and 30, 
Pr. 20 N., R. 12 E., M.D.M. , 

‘The partial rejection .of the statement by the Jand office and the 
Appeals Officer was justified on the ground that. the statutory require- 
ment for thie filing of a verified statement in response to a, notice to 
mining claimants had not been met as to the portion. of. the statement 

‘relating to the claims and portions of claims not in section 30 and thus 
| located i in the area covered. by Public Law 27 because the statement 
was filed before Public Law OF was first published and not within 150 
| days’ thereafter. © 
It-is unnecessary. to decide whether the decisions bélow were correct 
for the reason given because another point. 1s dispositive « of the case. | 
 ” Section 5(a) of the act of July 23, 1955 (80. U.S.C, 1958 ed., sec. 
; 618(a)), the applicable part. of ane is quoted i in the ‘applicable. de- 
| partmental regulation, 43. CFR, 1961 Supp. ., 185.126.(a), provides. thet 
a, verified statement filed by a mining. claimant “shall set forth”, i 
addition to. the information which the sppellants: included . in hein . 
: etement 7 


; (8): the section or. - sections of the abe. ‘tard. surveys which, embrace snee a 
mining claims; or if such. lands ‘are ungsurveyed, either the section. or sections 


‘which. would probably embrace such mining claim when the public. land surveys 
are: ‘extended to such lands or a tie oe courses: and: distances to an n approved 


| ‘ : ‘United States: mineral monument ; 


aie a 2 of Public Law i set forth the same ceulrement, | 
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| ‘Sines the land‘ on which ‘nie ics are. located has been saryed 7 
: the appellants were required: to designate: the sections including their. - 
mining locations for: the. purpose, a) course, of providing the land 


a office with the information: necessary for identification of the state- | 


ment with the proper public notice and a determination of the neces- 


-— sity or nonnecessity for a hearing. That the appellants‘are aware - 
_ of this requirement is evidenced by the following statement. from the 


. statement, of reasons filed by. them on their present appeal: 7 
| “Phe six mining Claims. [held by the Appeals Officer not to be effectively covered. 


by the verified statement]. were listed in the verified statement by reference to oe * 
- the: sections of the public land surveys which embrace such mining claims, as 


required by: subdivision numbered (8) of paragraph. numbered 2 Of both of the 


Notices to Mining Claimants affecting the: claims in question. (Appellants. = 


Italics: Up 


"The appellants, To wever, did. ae ‘designate the sotions. in ak 
: their claims are located ; they merely tied the metes and bounds de- 
scriptions of 9 of the 11 claims to points on the boundaries of sections — 
19 and 30,T.20N.,R.12E,M.DM. It required the actual plotting 
of the 9 claims on ‘the plat: of the public land survey to establish. in 
“what sections the claims. are located. Only on the basis of the in- 
formation thus obtained was the land office j In a position to. determine 
that the statement filed by the appellants referred in part to land 
described in notice Public, Law 11 and that as to that Jand. it had been — 
| filed within the period established by that notice. - 

That the mere ties in the descriptions to surveyed sections were in- 
sufficient to indicate 3 in what sections the 9 claims are located i 1s demon- 
strated by. the following: | 

1) The Bullion Extension No.. 1 Mine i is ere) to the Wy, ¢ corner of: . 
sec. 19, ‘but only part. of the claim i is in. sec, 19; the remainder. j is. in 


| - Sec. DA, 


2. The Bullion Hixtension. No. 2 Mine | is oea _ the’ same corner _ 
but the greater part by far of the claim is located in sec. 24. 9 

3. ‘The Bullion Northwest Extension No.. 3 Mine i is also tied to ihe 
| same corner, but all of the claim lies.in sec. 24. : 


The language of the statute declaring that a verified statement “shall. Sears 


: set forth” the designation of the sections of public land, which makes 


i possible a simple check with the land listed i in the published notice to | 


mining claimants, is clearly mandatory. It obligates ; a mining claim- 
-. ant who wishes to assert rights to the surface resources of his claims 
to identify the source of the asserted rights by naming the. section or — 
_ Sections « of land to. which. they pertain. in the statement which he files. | 
Where. a. claim is included i in more than one section, he is. at the very 


least, hice to ees a section Tisted i in. 1.the aisaavaras notice = : 


Ade ee RB ‘De COMPTON AND. EDNA. COMPTON: ae i, S 


January 31, (1968 


- | that his statement ¢ can ‘be related to the notice. The: mining claimant —_ 


mice required to offer a. statement. which meets statutory requirements a? 


and the land office is not at liberty to accept an incomplete statement — | 


| = which does not meet these requirements and.-which requires'the land = 
. office: to undertake the laborious task of. identifying the location of =~ 


his claims by plotting them out: The land office should: have rejected. 


“the appellants’ incomplete statement as to 9 claims in ‘this case as not. 


in compliance | with. the statutory requirements for such. statement. — 


: ~ But the fact that the land office did accept this statement. and. ascertain _ 


the location of the claims cannot affect the appellants’ rights. because — | 
nothing the land office did or caused to be done in. determining the 


- effect of the statement altered its incomplete state at the timeoffilng, 
‘As noted - above, the descriptions | of two of the mining claims, the 


Bullion Southeast Extension Mine and the Bullion. Southwest. Ex-~ 


tension Mine, are free from this defect. The description of the former 


reads: “Beginning at-Corner No. 1 * * * in the NW, of section 30, 
7.20 N. R. 12-E. MDM * * *,” and that of the latter: “Commencing » 
at. point. of discovery. at ‘the nertliwest: end of lode line i in section 30 


: bi 20 N. R. 12 EK. * a #99 indicating j in each instance that at least. part ae. 


of the mining claim i is. within the pertinent. section and thus. satisfying 


7 the requirement of the statute. | 


‘Since.the statement was ineffective as to 9 dane incindinig: all those 
covered. by Public Law: 27, it is not necessary to. consider at this time 
whether a notice filed. before the publication of the applicable . notice 
to mining claimants. which remains on file. during. the: -permissible 

filing. period specified. i in the, ently published. notice can be» 
 aécepted.. ar 
A “keotrdingly for. the 3 reasons . given therein, thei verified. statement; 
| “was properly rejected-as.to the 6 claims fibnated entirely, outside the 
area described i in Public Law 11. and properly. allowed as to. the2claims . 
partly. or: entirely. in. Public Law 11 which adequately. stated. the . | 


section in. which they. are situated. For the same reason the allowance age 


of. the verified. statement for the other 3 claims pany or. ventirely 3 in 


- Public Law 11 was improper and must be setaside. ae 
Therefore, pursuant to the authority: delegated. eo the Solicitor = oo GS 


: : the Secretary. of the Interior (sec. 210.2.2.4 (4) (a), Departmental _ 


he Manual; 24 F-.R.. 1848), the decision appealed from is affirmed in part ad 


and reversed 1 in oe and remanded for further proceedings: consistent ; 
| herewith. eee | | 
i --Epwarp W: a aa 8 
| Pepi ® Solicitor... 
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_ENIFE RIVER COAL ‘MINING COMPANY 
‘A-28953- oe | Decided J anuary 31, 1963 


‘Trespass: ‘Measure of £ Damages ~ 3 , 
" Where there has been an innocent ereapaas’ in the mining and. removing of 
coal belonging. to the United States in a State which fixes the measure of 
damages as.the amount which will. compensate for all the detriment. ‘prox- 

imately caused thereby, it is proper to call upon the trespasser for the 
~ value of the coal in place and not merely the royalty that would have been 
derived by the United States for the coal mined ped ne coal been oe 
| under a lease issued to the trespasser. ! a . 


"APPEAL. FROM THE BUREAU oF LAND ‘MANAGEMENT 


7 Knife River Coal Mining Company has: appealed to the Nilictaass 
as of the Interior from a decision dated March 10, 1961, by which the 
“Appeals Officer, Bureau of Land Management, held: thats the State 


Supervisor at. Billings, Montana, had; on } Wocemiber 10, 1959,:properly 


_ ¢alled upon the company for the payment of $272 305. 94 in satisfac- — 
tion for the damages resulting from the trespass committed by the — 
company in the mining of 306 505.92 tons of coal belonging to the 
“United States, The Appeals Officer again called on | the ie ua . 
for payment. 

In this appeal the company contends that it is liable aly for tia? 

amount of royalty which it would have paid to the United States 


under a coal Jease and has offered to pay. $32, 650. 60; or ten cents a ton ie 


for the coal mined+ 
The coal was removed faih the suswy, sec. Ot, T 131 LN, R 99 W., 
- 5th P.M., North Dakota, which had been patented with a resetvation | 
~ of the’ coal. to the United States. The company mined and removed 
the coal under a lease from the surface « owner. : * 
- Investigation made by the Bureau of Land Managemeti, ‘hacduiaiaie | 
an examination: of the records of the company, revealed that the. com- 
‘pany had mined:the coal under the mistaken belief that: it’ was acting: 
within its rights; that during the period from September 1951 through 
August: 1957 the company had mined 326,505.92 tons of coal from the 
property; that the average selling price of the. coal was 5 BL 134. per 7 
41 By. letter dated Avett i, 1962, more than’ a year folowing its. etipeel to. itis Roe: 


the company submitted a check made payable to ‘the Regional Mining ‘Supervisor, U.S. 
‘Geological Survey, in the amount. of $33,786.80 “in full payment of 337,868.01 tons: of 


coal mined from the South half of the Southwest quarter of Section 27, Township, A3t 


North, Range: 99 West, Bowman. County, North Dakota, during the period September iL, 
1951, to- ‘November 1, 1957, a period prior to the time said lands were included in the 
coal lease. referred to in the caption above. The royalty to the government was computed 
at the rate: of 10 cents: ‘per ton, the’ same as that provined for in ‘the lease of which. said 

sands are n0W a PAE a. eae 


a “KNIFE RIVER COAL MINING co. = ti(<‘éi‘iTSC*;” 
a wits. ¢ se : January 81, 1963. - i 
fon and aah the actual mining expenses directly welded to: the coal- 
extraction process averaged $.90 per ton. Because the trespass was 


deemed to be an innocent, rather than a willful, trespass, the amount : 


of the damages. due to the United States was based on the value of the 
coal in place, which was determined to be $0. 834 per. ton, or a total 
for allof the coal removed of $272,305.94. | 7 | 
There is no dispute as to the amount of coal moe but ‘ie. com- 
pany contends that $0.834 per ton does not represent the. value of the — | 
coal in place, “but rather the value of the coal. plus the profit from 


ie . the mining and sale of the coal. nO 


The company contends that the measure bE damages to be applied: 


in. this case under the Department’s ‘trespass regulations (43 CFR, oa 


Part 288) is the measure of damages prescribed by the laws of the 
State of North Dakota, where the trespass was committed (43 CFR. 
288. Ly, and that it was. error to compute these damages for innocent: 
coal trespass under 43 CFR 288.6, which provides that for innocent 
coal trespass in a State where there 4 is no State law governing such. 
trespass payment must be made for the value of the coal in place before. 
severance, The appellant points to the following provisions of the. 
North Dakota law as set forth in the North Dakota Revised Code of 
1943, as amended : o 


§ 32-0820. - Measure of ‘Pamnees for Tort, For the breach of an obligation. not 
arising from contract, the measure of damages, except when otherwise.expressly : 
provided by law, is the amount which will compensate for all the detriment. 
proximately caused thereby, whether it could have been anticipated or not... . 


§ 32-~0337, Damages Must be Reasonable. Damages in all cases must be reason-, 
able and when an ‘obligation of any kind appears to create a right to unconscion-' 


able and grossly. oppressive. damages contrary to substantial JUSHICE, n0 more: 


than reasonable damages can be recovered. 


. The appellant states that the North Dakota courts: have clearly 
recognized that damages are limited to compensation for the detriment 
suffered: that the measure of damages applied in this case would result: 
In a benefit tothe United. States; and that the only detriment suffered 
by the United States is the loss of royalty at, the rate of ten. cents per 7 
_ ton on-the’coal removed. 7 
“<The North Dakota case eitea in support of its ere 1s Petoradin: Vv 


Conlan, 119- N. W.. 86r Oe) wherein the See Court of N orth, 
: Dakota said: oe i 


* Appellant’s: counsel give “it as ‘their opinion, however, that and the weight | 


of authority the owner of.a trespassing animal is liable in an action of trespass 
for’ any injury done. by. such animal while trespassing, ee oe [citations omitted].: — 


. However. this may. be,. we. are yery. firmly impressed with the justness, . as well: 
as soundness, on principle, of. the me that only. such damages. may. be recovered, : 
67827 $633 
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where the trespass is not willful, as will compensate the injured party for all » 
the. detriment proximately caused. by such trespass, . and such is the statutory 
rule in this state..* * * [citations. omitted] - ‘The fact that the detriment could, 

or could not, have been anticipated is not. controlling, but the test is. whether. 


the injury was the proximate result of the breach of duty wine 5 by defendant - 


to plaintiff. If so, hei is liable ; otherwise not. 


However, that statement, which is dicta. since ihe court: held. that 
plaintiff had no cause ot action. for trespass, does not support the 
appellants contention that the only. detriment suffered by the United 


_ States is the loss of royalties. 


‘The cases cited by the appellant involving meee trespass 2 are , from. 
other jurisdictions which appear to have “adopted the rule that the 
measure of damages for innocent trespass. mm removing minerals. from. 
the land of another not himself engaged in mining 1s the usual and 
customary royalty. These cases do not help the appellant. It has not. 
pointed to any North Dakota cases wherein any such ‘ ‘royalty” rule 
has been applied. Thus the appellant has failed to show that the 
North Dakota statute sets forth a different rule for the measure of 
' damages for an innocent coal trespass from the rule applied by the 
- State ‘Supervisor. Consequently, the rule prescribed in 43 CFR 288.6. 

is applicable. = | 

‘It is, of course, completely unrealistic to say that the detriment suf- 
fered by the United States is to be measured by its loss of royalty alone. 
To: accept damages on such a basis would be to completely disregard 
the detriment suffered by the Government in having its coal deposits, 
which it administers under the terms of the Mineral Leasing Act (30 
U.S.G., 1958 ed., Supp. ITT, sec. 181 e¢ seg.), for the good of the Nation,.. 
taken from it without veoard to whether it deems it administratively 
desirable to dispose of them at any particular time, without regard 
to whether the taking of coal from this 80-acre tract would permit 
the most economical mining of the coal, without regard to the advan- 
tage to be gained from the selection of a qualified lessee to mine the. ~ 
coal, and without regard to the loss of the bonus which would have 
been received through competitive bidding for the property (30. 
U.S.C., 1958 ed., Supp. ITI,-sec. 201). In addition to the above, such 
a settlement would place a trespasser In a preferred status: and’ would 
penalize those who complied with the law. For example, the. trespass- 
er is not bound by the coal mining. operating and safety: regulations of 
the Department (30 CFR, Part 211) asis the lessee. 

In the circumstances of this case and in view of the fact. that the | 
state of the North Dakota law-is such that it cannot be said with 
certainty that the State has prescribed any measure of damages for 
coal trespass different from that applied in this. case, 1t must be 
held that the demand made anon the appellant was proper. | 


8h MARTA ‘FEATHERSTONE ee tal 
7 - : — danuary 31, 1963 | 
“That demand’ for the payment to the Bureau of Land Monagsinen: | 
of $272,305.94, is hereby renewed. If payment is not forthcoming 
within 60. age of the receipt of this decision by’ Knife River Coal 
Mining Company, proper steps will be initiated looking toward the: 
_- recovery of the damages through legal action? _ | 
Therefore, pursuant. to the authority delegated to the Solicitor: 
bs the Secretary of the Interior. (sec. 210.2.2.A (4) (a), Departmental 
Manual ; 24 B. R. eaere)s the decision she ae from is affirmed. | 


Epwano W. Fisuer, 
s — Deputy Solicitor. 


MARTHA FEATHERSTONE 
A-29188 = Decided January 31, 1963 


Oil and Gas Leases Generally—Oil and Gas Leases: Extensions aa 


In order for an oil and gas lessee to be entitled to the extension or. suspension. 
benefits provided by the act of. September. 24, 1959, or section 27(j) of. the 
Mineral Leasing Act Revision of 1960, respectively, as. to a given. lease, the 
lease must have been included in a “proceeding” within the meaning of 
those: cacts, which: entails at least: some ‘specific, direct : action against’ the 
- lease discernible from the departmental records, and there must have been 
_& suspension by the Secretary of the lessee’s rights under the lease pending 
a decision in the proceeding or a Waiver of such rights by the lessee; a. mere 
failure to take action to approve or deny a pending assignment of the lease 
prior to the expiration of its term is not sufficient to anne the lessee to. the 

. extension: benefits. 


APPEAL FROM THE BUREAU OF LAND MAN AGEMENT 


Maile: Featherstone has appealed to the Secretary of the Interior | 
from a decision by the Acting Chief, Division of Appeals, Bureau of © | 
Land Management, dated July 18, 1961, affirming the Cheyenne land 
office decision declaring that oil cas gas ‘lease Cheyenne 075978 had 
expired October 31, 1960, in the absence of production or other con- — 
tinuation, and. Ane ‘declaring that the lease was not entitled to the 
benefits of the act of September 21, 1959 (73 Stat. 571), or the Mineral 
Leasing Act Revision of 1960 (80 U. S. G., 1958 ed., Supp: Til, 
sec. 184(j)). 
~The act of September 21, 1959, sige aed for eaiain seis of bona 
fide purchasers in leases subj ect to proceedings for cancellation. or 


2 The check referred to. in footnote 1 is. returned. ta: the company as completely un- 
acceptable in eet tement: of me damages auffered” iby the United States as the result of . 


- this trespass. 
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a forfeiture of eek ee for violations of the provisions ap the Mineral 
Leasing Act. The act also provided : 


eae 8 during any such proceedings eh respect a a violation of any pro- .~ 
visions of this Act @ party. to those proceedings files. with the. Secretary of the 
Interior a waiver of his rights under the lease to drill or to assign his interests 
thereunder or if such rights are suspended by order of the’ Secretary pending a 
decision in such proceedings, he shall, if he is found in such proceedings not in 
violation of such provisions, have the right to have his interest extended for a 
period of time equal to the period between. the filing of the waiver or the order. 
of suspension by the Secretary and the final decision, without the pos of ies 
rental. (Italies supplied. ). 


That provision was amended Sciahes 2, 1960, by. ae Mansel eat: 
ing Act Revision, 74 Stat. 789 Sec. 27 (3) j) as follows: 


(j) If during any such proceeding, a party. thereto files with the re i” 


a waiver of his rights under his lease (including particularly, where applicable, 
rights to drill and to assign) or if such rights are suspended by the Secretary 
pending a decision in the procéeding, whether initiated prior to enactment of this 
Act or thereafter, payment of rentals.and running of time against the term of 
the lease or leases involved shall be suspended as of the first day of the month 
following the filing of the waiver or suspension of the rights until the first day 
of the month following the final decision in the proceeding or the revocation of 
the waiver or suspension.. (Italics supplied. ) 

In concluding that Mrs. Featherstone’s lease Cheyenne 07 597 8 is 
not entitled to the extension or suspension benefits of these acts, the 
Bureau decisions held that the lease had never been involved in a 
contest proceeding as rede by the acts and thus was excluded from 
their operation. a 

The oil and gas lease in question was issued to Mrs. Featherstone 
effective November 1, 1950, and extended to October 31, 1960. An 
assignment of the lease from her to the Carter Oil Company was filed 
in the Cheyenne land office on October 16, 1957. Subsequently, on 
September 24, 1959, a reassignment of the cas was filed from Carter 
Oil Company to Mrs. Featherstone. _No action was ever taken by the 
land office to deny or to approve either of those assignments. The ap- 
pellant has referred to two decisions rendered hy: the land office in. 
1956 which. affected certain offers and. leases of Olen: F. Featherstone 
ITI, Mrs. Featherstone, and others, but which were later vacated by. 
a 1959 decision on appeal to the Director. _ She does: not state that 
— Jease Cheyenne 7597: 8 was specifically included in those decisions but. 
does: allege-that it was. “within.the scope of them.” She also refers 
to a contest proceeding (No. 4949) against the Featherstones and 
others which was initiated by the recordation of the filing-of-a com- 
plaint on the land office records June 2, 1959. She alleges that al- 
though the lease in question here was not included i in this contest she’ 
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was a ‘party in the contest and that the léase: has been suspended since = 


-- October 16, 1957. Apparently, that date was. chosen as it was the day 

a assignment of the lease from her was filed. | 8 
Although appellant admits that under the literal innpunes of iis - 
statutes involved they may be construed as inapplicable to this lease, 
she urges that they be construed “liberally” to cover this lease. She 
contends that the statutes are remedial in nature and that the De- 


= partment, has an affirmative duty to construe them liberally. She as- a 
serts that the result of the Bureau’s decisions, that there must be some _ 


formal departmental ‘ “proceeding” against a lease before those acts 7 
| apply, is unfair and produces an “unreasonable result plainly at Varl-- 
~ ance with the policy of the legislation.” In construing the word “pro-_ 
ceeding” she states that the acts use it as a “special” or “particular” . 
| expression, but that as the reason for the legislation was general the 
expression of Congress must also be deemed. general. - cee states that 
“Presumably Congress did not foresee that the Department of the 
Interior would attempt to negate its statutory g¢ crant of benefits by _ 
depriving a lessee of his rights and then failing to include the. lease 
within a ‘proceeding’.” ” She concludes that if the fact situation in- . 
volved here had been considered by Congress, it would have intended. 
this situation to be covered by the acts as the lease was subject to the 
“exact tyPe of. attack an. inequity which Congress was attempting 3 
to remedy.” | 
The appellant’s statement: that the Department would “attempt to 
negate” the benefits of the acts by failing to include this lease in the 
contest. proceeding is fallacious | as the particular contest. action re- 
ferred to by appellant was commenced prior to their enactment. 
_ Although appellant claims inequities in the “harsh”. decisions’ of 
‘the Bureau she does not refer to any action by her or her assignee _ 
requesting that action be expedited on the assignments or making 
Inquiry. as to why this particular lease was not included in the contest. 
Case record Cheyenne 075978 shows no such requests or inquiries, nor 
| does it show that a request for an extension of the lease under the 1959 


act was filed. Such a request was to be filed prior to the expiration of : 


the lease term as réquired by regulations. promulgated under that : act. 
43 CFR, 1960 Supp., 191.15 (c). | - 
‘The 1959 act and regulations under it have been superseded by the 

“1960 act. and new regulations under it: as to leases in existence when 


_ the 1960 act was enacted. 43 CFR, 1961 Supp. 191. 15(e). There- i 


fore, any benefits of the 1959 act. cannot be invoked by the appellant a 
as she did not meet the requirements of the regulations under that. 
act, and, more importantly, as her lease had not expired peor to the 
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passage | FY the 1960 act. te sees the 1959 act clearly specifies 
that the party in the “proceedings” mmust be found not in violation — 
of the provisions of the act in order to. be entitled to the extension 
benefits which are granted therein. Thus, it is evident from the 1959 
act that in order for a lessee to be entitled to the benefits provided : 
there had to be some direct action by this Department. resulting in 
a determination as to whether or not the party was in violation of 
the act in connection with the lease or leases in qu estion. Of course, 
as no direct action was taken against this particular. lease of Mrs. 
Featherstone, there could not be such a determination made. 
Moreover, under the 1959 act, there had to be an “order” of the 
Secretary suspending the rights of the appellant to drill or to aaaee 7” 
her lease. ‘The appellant hie pointed to no such. “order.” | | 
‘The appellant has quoted excerpts from the legislative history of 


+4 the 1959 act to support her contentions regarding the intent of Con- 


gress. Of course, as applicable here, any éonsideration of the 1959 
act and its legislative history is helpful simply to consider the meaning — 
and proper application of the 1960 act. It is evident from that legis- 
lative history that there was.concern over a party’s being. deprived of 
his rights to assign or develop a lease during the course of a proceeding 
against the lease. This concern is manifest ; in the language of both . 
statutes. It is also evident from the specific. language that a “final 
decision” would be rendered in the proceeding as that term is-used.in. 
relation to the computation of time for the extension or suspension 
benefits of the acts. Appellant makes no suggestion as to what “final 
decision” should be considered if the acts were to be construed as she 
suggests. She does suggest that the suspension of the lease began the — 
_ day that the assignment was filed. However, she points to no order or 
directive by the Secretary or his delegate on that day which sus- 
pended her rights under her lease. Such a suspension would have-. 
been necessary to give her the benefits of section 27 (j) in the qosenee 
of her filmg a waiver of her rights under the lease. | 
To overcome: the absence of these. essentials, the appellant has 
attempted to equate the inaction of the Bureau as a suspension of the 
lease and as a proceeding under these acts. The logical conclusion of 
_ appellant’s reasoning may be pointed out. : ‘Suipose that a formal 
proceeding against the appellant listing specific leases in violation of 
the Mineral Leasing Act concluded with an adverse decision canceling 
the leases. “A leace not specifically’ designated — in the proceedings , 
could not.be considered as canceled by such action but some further. 
action would have to be taken. against it if it were to be canceled. 
Under appellant’s rationale, a party could claim the suspension bene- — 


oe tel : fe 7 a MARTHA FEATHERSTONE — 33 
= ) —, danuary 31, 1963 pre : | 
fits of the 1960 act as. to that lease on the ground he was a cane to the 
proceeding, but: then later argue that the lease was not subject. to the 
adverse decision. Obviously, Congress did not intend that such a, 
| result could be achieved by this legislation. 
One. portion of the legislative history which poplin has not cited - 
is the report of the Senate Committee on Interior and Insular Affairs 
on the 1960 amendment which. specifically refers to the 1959 act provi- 
~ sion here as one wheréin the “* * * Secretary of the Interior has 
initiated a contest action ** *.” §. Rept. No. 1549, 86th Cong., 2d 
sess., p. 4. This further demonstrates that. Congress was contemplat- 
ing those cases where specific, direct action against a lease was taken. 
The word “proceedings” is susceptible to.several different meanings 
depending upon the context in which it is used, although it generally 
refers to all of the steps taken in a judicial action from the commence- 
ment of the action to the final decree or, likewise,.to all of the steps 
taken in an administrative action. ‘des cases cited in Words and 


| Phrases, “Proceeding,” Vol. 84 (Perm. Ed. 1957). As used in the — | 


1959 aiid. 1960 acts the word, together with its qualifying adjective 
“such,” has been considered in light of the other related provisions of 
Back on 97 of the Mineral Leasing Act (30 U.S.C., 1958 ed., Supp. II 
and III, sec. 184), the legislative history of. the acts, and ree aero 
principles of statutory construction. I am not persuaded, despite 
-appellant’s contentions, that this Department is under any “duty” to 
construe these acts as che wishes. The legislative history, the language 
of the acts, and their context support a conclusion that the word was 
intended to. be used’ in its most usual manner involving a situation 
where specific, direct action had been: commenced against a particular: 
lease or leases. See United States v. Stewart, 311 U.S. 60, 63 (1940), 
stating that Congress is presumed to have’ used a worl in its usual 
and well-settled sense. Thus, it appears that there must be at least 
some specific ruling adverse to a particular lease, or the initiation of 


some formal administrative or judicial action, in order for a lease to 


be considered to be in. a “proceeding” within the purview: of those — 

acts. A mere delay in taking action on a pending assignment, or com- — 
plete inaction during the lease term by. the Bureau, whether due to an 7 

investigation pending a determination as to whether to take direct _ 
action against a lease, a mistake, or some other reason, is not sufficient - 
as the: conditions set forth in the acts could not be satisfied without 
some direct action taken. It thus appears from this case record that 


the conclusions of the Bureau were correct that lease Cheyenne 075978 © 
-is not‘ entitled to the extension or suspension ‘benefits: of the 1959 and. a 


oe acts. oS 
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Therefore, pursuant to the. authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), er 
. Manual; 28 F R. eel the decision n appealed from is affirmed. 


Ewan W. rise | | 
eee Solicitor. ; 


; | ‘ESTATE OF LIZZIE ARTHUR 
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Indian Lands : Descent ana Distribution: Wills” 


-Devises and bequests of restricted Indian property to : a ‘poard of trustees of 
a foundation established | to promote religious work. among Indians are not. 
invalid as an attempt - to establish a ee trust. of restricted” Indign . 
moperty ; on, 


APPEAL FROM AN EXAMINER OF INHERITANCE 


Johnson Little Wounded and Helen Little Wounded. Bad Male 
have appealed from an order dated October 4, 1960 by an Examiner 
of Inheritance denying their petition for rehparine:| in the estate of : 
Lizzie Arthur, deceased Fort. Peck Allottee No. 11380. 

_ Lizzie Arthur died March 14, 1956, at the age of 86 years, On 
April 25, 1960, the Examiner entered an order approving, in part, 
the decedent’s will dated July 22, 1954, and codicil thereto dated Janu- 
ary 19,1955. Following hearings, the Examiner found that the will 
and (odcil were both. axecuted while the testatriz was of sound mind 
and disposing memory and not actuated by fraud, undue influence, 
coercion, or duress, and that these imstruments expressed her true 
wishes as to the disposition of her estate. The Examiner concluded, 
however, that the Fourth paragraph of the will as well as the resid 
uary clause? failed because they provided for bequests and devises of 
restricted Indian property to private trustees.. The Examiner found 
that those bequests and devises were invalid because, “The Depart- 
ment does not recognize or give control of trust. peopere to a ae : 

1'The fourth paragraph and: the -residuary clause ead respectively : ~ 


.*FOURTH—I give, devise, and bequeath to—The Board of Trustees, composed of. five | 
members: J. D. Crawford ; H, B. Phillips; 0. C. Johnson ; Kenneth Lehman; and Harry 


7 Walker, or their successors, of the Chester Arthur Memorial Foundation, the Mineral 


Rights only of the following allotments: FP #991, 1129, 1730, and of. my own allot- 
ment. Bonuses, rentals, or any other income derived from such mineral rights to be used 
by the Trustees to establish and perpetuate ‘the above named foundation for the purpose 
of promoting Presbyterian. Indian work on the Fort Peck and Fort Belknap Reservations 
in. Montana. — es a ee, _— . ae are 
I give, devise, and bequeath all of the rest and residue of my éstate, real, personal and 
Mixed to: The Board of Trustees ve the Chester arate Memorial Foundation named in ~ 
the Fourth clause or devise.” rn _ a ee 
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Therefore, the Examiner concluded that as to the property Caen aby ae 


the Fourth paragraph and residuary clause the deceased died intestate — 
and determined that. ‘Margaret Taken Alive and Lucy Sheppard, as _ 
first cousins twice. ‘removed, inherited. the prope covered. by the 
Provisions of the will.in: question. : 
Under the second. paragraph of the will, as modified be the Cote : 


thes devise of a 14oth:share in certain. other. property, of the dece dent a 


| Nas approved for each of the appellants. - 


Appellants’ petition for rehearing, hich was. ere and. from 
which. denial they appeal, - gave but two reasons for. ee a 


rehearing. They are: 


The original Last Will ima Testament of the decedent Lizzie Aritiie: dia not 
mention. Margaret Taken. Alive and: Lucy Sheppard, Little e Hagle, South Dakota, . 
and we feel that they should not be considered as. heirs. 

‘The relationship between the decedent and the heirs, Margaret’ Taken. Alive and 
Lucy Sheppard, a8 ‘mentioned in the probate. findings, are not correct to our knowl- 
edge, and we feel that these two individuals should not share in 1 the estate of 
Lizzie ‘Arthur. eer ar ter ae Creare oe, fee.) : : 


| On- appeal, spralnnts allege « “that the Pease. of Distribution. is 
erroneous in that they [appellants] are of the same relationship to 
Lizzie Arthur, Deceased, and entitled to the same share as eee 
Taken Alive and Luey Sheppard. ee 

Nothing appears in the record which shows any ‘iiss by the 
parties on the: validity of the Fourth paragraph, and residuary clause 
of the decedent’s will. Indeed, appellant Johnson Little Wounded - 
has indicated his approval of them. St is s only because of the Ex- 


2'The. following quotation from that opinion states ‘its ‘eorienimians - oo 
“y regard ‘the control and supervision over Indian funds so committed to the Secretary of 
- the Interior’ and. the. ‘Department. of the Interior as an imposition of a Specific. duty by | 

_Congress, and am of the opinion. that it cannot lawfully be transferred by. the: Secretary 


Hie as of the Interior to agencies outside ‘of. his. Department. The suggested creation of a. trust, 


in: which the custody and control of the trust funds would be ina private trustee, would — 


- be an abdication. on the part. of the. Secretary of. the control of. restricted Indian. funds s 


which Congress has vested him. I believe that this would be improper in the. absence 
of specific ‘congressional authority ‘to: that end, and I'do not find that such authority has 
~ been given by. Congress by, existing. statutes. > $36 Op. A. G. 98,100 | : 

 SAt'the hearing conducted 7 uly 12, aks in this matter he testified with respect to the 
“will as followsi:. - . 


“QO. You were present qilien: this will, was ; read. several months ago, Gorent: you? 


Ae Fes... 5, Eee 
Q.. Do you. object. to the approval of this will. and ‘codicil. as. & last will ‘and. testament : 


: of Lizzie? - See 
"Al Lapprove of the will, yes. _ a = 
 Q..Aceording. to what. you told: me before, the. -younsest daughter your father. had . 
would be:Helen . [the other appeHenel wouldn’t it? : ee 
A, ‘Helen. 

i Is there. anything else you wish to say? 


"67827968 —4 
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aminer’s ruling that the Fourth paragraph a résiduary clause of the 
will are invalid that the heirship determination appealed’ from was | 
-made. Whether a determination of heirs Heads to be mace must, now 
be. decided. . | a | 
- We conclude such a acannon does not have to be: aie 3 since 

we find that the Attorney General’s ruling is not applicable here. His 
opinion is to the effect that restricted Indian funds for which the Sec- 
retary of the Interior retains trustee’s responsibility may not be placed — 
‘in the hands of a private trustee for management for the benefit of the 

Indian owner. An altogether. different situation is presented: here, 
- The decedent made a'testamentary gift of some of her restricted: prop- 

erty to establish and- perpetuate a foundation for the purpose of 

promoting Presbyterian Indian work on the Fort Peck: and Fort 

Belknap Reservations in Montana. There is nothing in the will which | 
requires the conclusion that the decedent was attempting to provide - 

that the restricted Indian character of the property ‘would continue — 


im the hands of the trustees of the foundation and so. subject. it to-con- 


tinued. supervision by. the Secretary of the Interior.t. Furthermore, 
the fact that some or even all of the trustees of the Chester Arthur — 
_ Memorial Foundation may be Indians. would still not result in the re- 
tention of a a, Federal trust or restrictions on the devised and: bequeathed 
property. The gift i is not to the trustees personally but to them:as 
representatives of a foundation, and. Federal: restrictions do not con- 
_ tinue to exist on property which comes into the hands of a non-Indian.° 

Thus, aS far. as the validity, of the devises and. bequests i is concerned, 
we see no difference between the gift to the Board of. Trustees of the 
Chester Arthur Memorial Foundation and the bequests to the Cook 
Training School and the Minisda or Chelsea Montana Presbyterian 
Church, which the Examiner ruled failed as far as the trust estate was 
‘concerned. only because there was insufficient Indian trust estate funds © 
to pay” ‘them. Consequently, 1 we find the Fourth paragraph: and.resid- 


‘uary. clause. of the decedent’s will valid devis es and bequests of the = . 


decedent’s property. | 

_ Therefore pursuant to authority delegated by the Secretary of: the 
Interior to the. Solicitor, 210 Departmental Manual 2.2A (3) (a), the 
decision of the Examiner that the decedent died intestate with respect 


A. I want to say this. I had this in mind before I left. Lizate Arthur, she. made a 
will, Well; that will she made in ‘July 22, 1954, and that will is supposed to be true all 
the way through, because other missions and the American Legion and Welfare, and all, 
that's supposed to be true. . 

Q. ‘As far as you are concerned, the will is O. K. 2 ia 

A. 0.K. I like this will, but if it’s carried on further till next ‘year, weil; pal have: an 
sLPOEneY too.”’ 

4 Of. First National Bank of Holdenville, Oxia. ‘Vv. Totes, 154 F. 2d 851 De Cc. Cir, » 1048). 

5 Bailess v. Berne 344 U.S. 171 rae 
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to her. property covered by the Fourth paragraph and the residuary | 
clause of the will is reversed, and the case is remanded to the Examiner 
for further proceedings i m ee dane with this determination. As it 

‘is not necessary to pass upon the heirship question presented. by the 

appellants, the: heirship findings of the Examiner have not been con- 

_ sidered and so they. do not constitute a. final determination of the heirs | 
of Lizzie Arthur. | ; 

| H. E. ‘Tex, mae 
Acting Solicitor. : 
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: Acoretion—Constitutional Law—Public Lands: Riparian Rights Ratio 
— tion—State Lands | 


~The rights | acquired by: the United States in the public domain: are core 

. '..-piined: by the common law. Under the common law, as interpreted and 
. - applied by the Supreme Court, the United States, wherever itis a littoral or 

| ‘riparian proprietor of public domain, has a vested right to. future accretions 

ee ige and relictions. | Because of: the nature of the Federal system, and by virtue 
) of an express provision of ‘the Constitution, no State can,. by legislation or 
otherwise, deprive the United: States of its right to’ reli¢tions or -aceretions. 


Surveys of Public Lands: Generally _ 


Where ‘the ‘high-water mark of a navigable Jake is aE capable of peing 
' deduced: from physical’ evidence, ‘the: lake shall be meandered along the 
| Water's edge as of the timeof the survey. eh: Segin eee Boe ee po 


“ARPEAL, FROM THE BUREAU OF: LAND MANAGEMENT 


“The State of Utah has appealed to the Secretary of the Interior 
| froin: ‘a decision of May 31, 1961, by. the Director of the: Bureau of 
‘Land Management regarding the ‘Bureau’ S proposed survey of certain 


lands bordering Great Salt Lake, including lands in Davis and Box _ 


Elder Counties located between the water’s edge and the surveyed up- 
lands which are public lands of the United States. The proposal for 
survey: followed requests for withdrawal of these lands by the Bureau 
of Reclamation and the Fish and Wildlife Service. Presumably, the 
lands were formerly a part of the bed of Great: Salt Lake, but. the 
waters of the lake have receded, exposing an undetermined. amount. of 
dry land or alluvion:said to have formed by accretion and reliction to 
surveyed. public lands in the area. A decision. that. this Department 

should survey these lands amounts to a claim that they are ‘public — 


ss lands of the United States. Hé wrwan V. ee 189 U.S. 35 Cee 


*Not in ehronological order: 
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In the area here under éonsideration, wieander lines outlining Great 
‘Salt Lake were established by the survey of the public lands in Davis 
and Box Elder Counties in 1855 and 1856. During the 40 years: 
‘between the time of survey of the public. land i in this area, and. state- 
hood, the high- water line of the lake receded, leaving an expanse, of 
dry, land between. the meander, line established 3 in 1855 and 1856 and. 
that water’s edge. There also may be an additional expanse. of: dry 
land formed between the line which was the mean high-water mark of 
Great ‘Salt Lake at the time of statehood and the present water line 
of the lake, as the waters of the lake apparently have continued to 
recede, exposing an undetermined quantity of land which presumably 
constituted part of the lake bed at statehood and which, as ary land, 

now fronts public lands of the United States." | 

The question raised on this appeal is what portion, if any, of the 
lands which were formerly part of the bed of Great. Salt Lake and 
which front public lands of the United States is subject to survey by 
this Department as public land of-the United States because of its — 
formation by accretion or reliction to the federally owned. uplands. 

The State of Utah contends that the doctrines of aceretion and: relic- 
| tion : are not applicable to the bed of Great SaltLake. 

The Bureau’s plan of survey. first. contemplated that the lakeward 
boundary of the. lands included in the survey would be-established 
along a contour representing the height of the lake on January 4, 1896, 
the date on which Utah. became a State. The actual elevation of. the 
lake on that. date, as determined by the Geological. Survey, was to 
limit the lakeward boundary of the Jands- claimed: by the United 
States. This plan of survey was based upon the premise that the land 
now lying between the meander line established by surveys in 1855 and — 
1856 and the Aigh- -water mark at the time of statehood in 1896 is 
Federal land since it was exposed dry. land adjoining public domain 
and not. part of the lake bed in 1896 when Utah became a State.. The 
plan assumed further that lands below the high-water mark at the 
time of statehood. belong to the State. as part of the bed of the lake. 


1 Available records show the annual nication of Great Salt Lake ee 1854 to 1950 
and also: the elevation. of the lake surface on or near the. first day of the month from. 
1875 through 1950. . 

A memorandum of October 8, 1958, of the Director i’ ‘the. ‘Area waiwinieteatee, pen 2, 
Salt Lake City, discussing various aspects of surveying land bordering Great Salt Lake 
indicates that, since statehood, the lake has moved above and below. statehood level 
probably fifteen times and that for approximately three-quarters of this period the level 
has been higher, though in 1958 it was lower than at statehood. 

' Jt appears also that the lake is nearly flat-bedded, that wide noncyclical fluctuations 


in level-occur in addition to. generally uniform yearly variations, and that these conditions | | 


. make difficult the application of . ‘such Oncor as “mean ‘high, waterline” as of a. given 
date. . e 
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| Thus, t the Tita of the survey were to be determined by the ehh water 
mark at the time of statehood. | | 


~The Director of the Utah State Land Board aarerae to the. pree aa 


posal on the ground that the level of the lake was abnormally low at 
the date of statehood and his objection was treated as a. protest, and 


“ dismissed by decision of J uly 18, 1960, of the Area Administrator, _ 
Area 2. The State thereupon appealed to the Director who modified. 


the Area Administrator’s decision by holding, in effect, that the Bu- 


‘reau is entitled to survey as land of .the United States all of the — | 


alluvial land located between the meander lines run in 1855 and 1856. 
and the high- -water mark of Great Salt Lake, wherever it may be at 
that time in the future when the alluvial land fronting the public land — 

‘issurveyed. The Director’s decision disregarded the high-water mark 
at statehood (which the Area Administrator’s decision had recognized 


as being the line below which the Federal Government made no ~ 


_ claim) and held, in effect, that the Federal Government owns all allu- 
vial or accreted land fronting upland of the United States, ie., all 
land which is situated between the meander lines established in 1855- 
- 1856 and the high-water mark of the lake at its oe on the date when 
the proposed survey is executed. — 

The Director’s lengthy and carefully reasoned decision held’ that 
the United States is entitled to alluvion formed by accretion and relic- — 
tion to uplands owned by the Federal:Government, inasmuch as the © 
rights acquired by the United States in the public domain are de- 
termined by common law; that’ as a littoral proprietor of the public 
domain, the United States has a vested right to future accretions and 
ey and that, because of the nature of the Federal system and 
by virtue of an express provision of the Constitution, no State can, 
by legislation or otherwise, deprive the United States of its right to. 
future relictions or accretions where the United States owns the ripar- 
ian estate to which they attach. : , 
The Director then ae ee the problem of where: to run die 
meander line marking the limits of land permanently above water and 
concluded that, in the circumstances, neither the mean high-water 
mark nor the line of vegetation would be proper but that the correct 
procedure would be to run the meander along the water’s edge. 

On. appeal, the State contends that the doctrine of accretion and 
— yreliction is inapplicable between two sovereigns and that the Consti- 
tution did not intend to. apply it as between the States and the Federal 
Government, that the Director erred in concluding that the vegetation 
test is not suitable to determine the appropriate meander line of 
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‘Great Salt Lake, and that the Submerged Lands Act (43 U.S. C. 1958 
ed., sec, 1301 e¢-seg.) was intended to confirm the States’ sovereignty 
and title to lands which were within the high-water mark of the Great 
Salt Lake at the time Utah was admitted tostatehood. 

Although the Director’s decision contains a complete and exhaustive 
discussion of the reasons underlying the conclusions it reaches, the 
_ appeal contents itself with three brief assertions of error unsupported 
by any attempt to demonstrate that its contentions are correct and 
the Director’s incorrect. 

I have carefully considered the Dieter S decision, which treats 
in detail the points raised. by the State, and find that the conclusions 
it reaches are correct. In view of the fact that the State has not 
submitted any rebuttal, there is no need to repeat the Director’s 
analysis of the problems. It is sufficient to state that for the x Teasons 
given by him, his decision 1s correct. | 

In addition, the position of the Director has been. sien in the 
case of United States v. State of Washington, 294 F. 2d 830 (9th Cir. 
1961), cert. den., 869 U.S. 817 (1962), decided after the date of the 
Director’s decision. In that case the United States brought an action 
to quiet title to accretions to ocean uplands owned by the United 
States. Trust patent to the uplands had been issued to an Indian. 
The lower court quieted title of the United States to the accretions 
formed prior to November 11, 1889, when Washington became a State, 
but quieted title in the State to all accretions formed after that date. 
On appeal by the United States, the Court of Appeals reversed, 

holding that all the accretions belonged to the United States, subject 
to the rights of the Indian heirs. The court agreed with the conten- 
tion of the United States that Federal law instead of State law con- 
trols as to whether title to accretions pass to the owner of the uplands 
when title to the uplands is in or derived from the Federal Govern 
ment. The court stated that the Federal law follows the common 
law in determining the measure of title to lands retained by the United 

States and that at. common law the person whose land ‘is bounded by 
sea, lake, or river owns any additions thereto resulting from 3 impercep- 

—tibleaccretion.. — 

Therefore, pursuant to the authority delegated to the Soliciice by 
the Secretary of the Interior (sec. 210. 2. DA (4) (a), Departmental 
Manual; 24 F. R. ae the decision of the Director } is affirmed.. 


‘Epwarp W. ‘Fisume, 
_ Deputy Solicitor. 
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“The aes acquired by the United pate in the public domain 
are determined by the common law. 

Under the common law, as interpreted and applied by the Supreme 
Court, the United States, wherever it is.a littoral or riparian proprietor 
of public domain, has a vested right to future accretions.and relictions. 

Because of the nature of the Federal system, and by virtue of an — 
express provision of the Constitution, no State can, by legislation or 
otherwise, eu the United States. its right to. relictions or 
accretions. .- | 

‘Where ths high water mark sf a, er lake is not capable of 
being deduced from physical evidence, the lake shall be meandered 
along the water’s edge as of the time of the survey. | 


Utah State Land Board == = ———s (May 81, 1961) 


On December 4, 1959, Mr. Frank J. Allen, Director of the Utah 
State Land Board, was informed that this Pare intended to survey 
Federal lands bordering Great. Salt Lake, and that the boundary 
of these lands would.be established along a contour representing the 
height of the lake on January 4, 1896, the date on which Utah was 
admitted into the Union. Mr. Allen was further informed that, from 
a correlation of a reading of the United States Geological Survey | 
gauge at Garfield Landing on January 1, 1896, with the gauge now 
at Lake Point, it had-been determined that on the day of statehood, 
_ the surface of the lake stood at 4200.8 feet above sea level at Lake 
Point, and, because of variations occasioned by the earth’s curvature, 
at certain other levels at other locations along the shore of the lake.? 

. Mr. Allen objected to the Bureaw’s propor? action, and 1 in a letter 
dated December 16, 1959, he wrote: 3 a 


We assume the purpose of the survey | is to SctabHih: a ine which ‘the ‘State. 
and the United States can agree is the limit of state ownership. We cannot 


agree that the water line on. J anuary 4th limited the lakebed. on that date. We | 


contend: that lakebed includes that: land which is denuded of the vegetation | 
‘normal for the area by usual or frequent or recent inundation. | 

On January 4, 1896, Great Salt Lake’s. level was ata thirty. year low. Its 
bed, on that: date, must ‘have’ included some land‘ which had been, until shortly 
before that date, inundated. We believe the water line as it existed. at high 


2The latitude of the gauge at Lake Point is 40° 43'04!", At whatever level the lake 
is at the gauge, its level will be higher by 0:00639 feet per minute for points south of Tf sake 
Point, and lower by 0. 00639 feet per minute for points north of Lake Point. 
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water in 1895 would include all the land which was lakebed on J anuary ae 1896, 


| and would be a more realistic line to survey. The water data is complete. — 


enough so that the 1895 water line more be as easy to survey as the actual 


water line on J anuary 4, 


This letter was treated: as a protest apeinct ihe set survey, _ 
and was dismissed. by the. Area Administrator in a decision dated 
July 18, 1960. In his decision, the Area Administrator stated that” 
the Bureau of Land Management has the responsibility for determin- 
- ing what are public lands subject to survey, and that no reason had 
been presented warranting a departure from. the decision to survey | 

as public lands those areas above the level of the lake ¢ on the date of | 
statehood. ee 
Mr. Allen. has appealed from the Area Adminidtrator’ Ss acca 7 

and contends that when Utah was admitted into the Union, it ob-— 
tained title to the bed of Great Salt Lake up to the high water mark, 
and that the Bureau’s proposal to establish the boundary of the lake © 

bed at the water level of January 4, 1896, when the lake was unusually - 


low, is an unlawful attempt to limit Utah’s ownership of Great Salt a 


Lake to the low water mark. 

Thus, the Area Administrator’s decision and the ae are con- 
cerned with the proper method’ of determining the level of Great — 
Salt Lake on the date of statehood, with both the Area Administra- 
tor and the Utah State Land Board proceeding upon the unstated 
premise that the lands covered by the water of the lake on that date — 
- may not now be surveyed by the Government as public domain. 
_ But the validity of that premise must first be ascertained, before the. 

question of the level of the lake can assume any significance. eee 

‘It was early established that the State is the owner of the lands 
| under the navigable waters within its boundaries. In Martin v. 


~ — Waddell, 41 U.S. 367, 410, 416 (1842), the Supreme Court stated: 


_ * * * Wor when the Revolution took place, the people of each state became 

themselves. sovereign; and in that character hold the:absolute right to all their 
| navigable waters and the soils under them for their own common use, subject 
only to ie rights since surrendered by the Constitution the general govern- 
ment. | | 

~ oe .  # oe x eo ee 

ee And when. the people of New Jersey took possession of. the reins of 
government, and took into their own hands the powers of sovereignty, the 
prerogatives and regalities which before belonged either to the crown or the 
- parliament, became immediately and rightfully vested in the state. 


States admitted into the Union after the adoption of the Constitu- 
tion have the same rights as the original States in the lands under- _ 
lying navigable waters, subject to the rights surrendered by the Con- 
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Resta to the United States. Pollard’s Lessee V. Hagan, 44 US. 
212, 994, 998 (1845) .3. | 

ye a peamninaly logical. extension. of this principle, various iiss, 
neys General of the State of Utah have held, in opinions rendered 
in their official capacities, that the title to the beds of navigable wa- 


ters which inured to the State as an incident of sovereignty upon the — | 
attainment of statehood cannot be affected by the fact that such beds. ~ 


- may later ‘have ceased to. be submerged.. These opinions view the — 
State’s title to lake beds as being forever fixed by the physical con-. 


. ditions existing on the date of statehood, and conclude that land sub- 


sequently appearing either as a result of accretion or reliction is 
owned by the State, to be disposed of by the proper agency as the 
Legislature of the State may determine and direct. Biennzal Report 
_ of the Attorney General to the Governor of the State of Utah, 1932-. 
84, pp. 97, 240; ibid., 1954-56, pp. 167,170. Cf. United States ve 
John: Stanley Castagno, A-93668 (May 10, 1944). : 

If. this view is correct, and if we assume Great Salt Lake to be. 
a navigable body of water,* then the Area. Administrator’s postulate 
that the public land surveys may not be extended today over areas 
covered by the lake in 1896 is valid. 

A determination of the correctness of this position requires an 
examination of those decisions where the issue is whether the Federal 
government, or the State, has title to lands which, either by reliction — 
or accretion, have ceased to be located on the beds of navigable bodies 
of water, and have become attached to, and a part of, the federally 
owned upland bordering those bodies of water, Although-no Supreme 


3 Although Martin v. Waddel? and Pollard’s Lessee v. Hagan relate to tide-water, they . 
enunciate. principles which are equally applicable to all navigable waters. Barney Vv. . 
Keokuk, 94 U.S. 824, 388 (1876). 

4 Whether the lake is navigable need not here be determined. The Supreme Court of 
Utah has taken judicial notice of the fact that the lake is navigable. Robinson v. Thomas, 
286 Pac. 625 (1930): Deseret Livestock Co. ¥. State, 171 P. 2d 401 (1946). However, 
“since the effect upon the title to * * * [the beds of navigable waters] is the result of 
federal action in admitting a State to the Union, the question, whether the waters within 
the. State under which the lands lie are navigable or non-navigable, is a federal, not a 
local one. -It is,: therefore, to be determined according to the laws and usages recognized 
and applied in the federal courts * * *.” United ‘States vy. Oregon, 295 U.S. 1, 14. - 
(1935). It appears that no. _ Federal court has ever passed upon the question. of the 
navigability of the lake. It is settled’ Federal law that a water body is only navigable 
if used or usable “in its ordinary condition, as a highway for commerce over which trade 
and travel are or may. be conducted in the customary modes of trade and travel on 
water.” Brewer-Hlliott Oil Co. v. United States, 260 U.S. 77, 86 (1922): Navigable 


‘Waters in Alaska, M—36596 (March 15, 1960). The Utah Supreme Court has stated that 


navigability should not be. determined without regard to practical considerations: “Mere 
depth of water, without profitable utility, will not render a water course navigable in the 
legal sense, so as to subject it to public servitude, nor will. the fact that it is. sufficient 
for pleasure boating or to enable hunters or fishermen to float their skiffs or canoes. To 
be. navigable a water course must have a useful capacity as a public highway of trans- 
Forno 2 a onroe ve cae 175 P. ad 7095, 761 oreo: 
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Court decision can be found dealing precisely with a ann by the 
Federal government to such increments, there are a number of deci- 
sions where the question is whether a patentee received title to lands 
which, before patent, accreted to the public domain described. in the 

patent. A determination that a patent to riparian land conveyed the 
accretions thereto is necessarily a determination that such accretions — 


- belonged to the United States, for obviously, the United States can 


convey no more than itowns. Borax C onsolidated Lid. v. Los Angeles, 
296 U.S. 10, 18 (1935). | 
| Ordinarily, patents issue only to. public lands which ive been 
surveyed. When a navigable body of water is encountered during the 
course of a survey of the public domain, it is segregated from the. 
Federal lands by a meander line. Thus, the question whether a patent 
to public lands conveys accretions usually appears before the Court 
as a question whether a patentee acquires title to the land lying between 
the meander line as it appears on the plat of survey, and the body of 
water as it actually exists. 
In Railroad Company v. Schurmetr, 74. U.S. 272, 286 tek the 

Supreme Court said : 

Meander-lines are run in surveying fractional sOruOnE of the publi lands 
bordering upon navigable rivers, not as boundaries of the tract, but for the 
purpose of:defining. the sinuosities of the banks of the stream, and as the means 
- of ascertaining the quantity of the land in the fraction vent) ect to oa and which 
is to be paid for by the purchaser. 
| In preparing the official plat from the es the tapanacitine is repre- 
sented as the border-line of the stream, and shows, to a demonstration, that the 
water-course, and not the meander-line, as actually run on the land. is the 
boundary. 
-. 'Phis principle, that the water fine or not the ieanidee line, i 1s the" 

eres of the public domain included within a patent, was followed 
and extended in Jefferis v. Hast Omaha Land Co., 184 U.S. 178 (1890), 
where the Supreme Court, was required to construe: the effect of a 
patent to a tract of land which was depicted on the plat of survey as 
bordering on the Missouri River. After the land was surveyed, ap- 
proximately 40 acres of new land were formed by accretion between. 
the meander line as it appeared on the plat of survey, and the actual 
bank of the river. The Court held that the water line, not the meander 
line, was the true boundary of the lot, and that the government patent 
had conveyed to the patentee the title to all accretion which had — 
formed up to the date of the patent. The Court repeated with ap-. 
proval the statement of the lower court from whose decision the 
appeal had been taken, that. where a water line is the boundary of a 
given lot, that line, no matter how it shifts, remains the boundary, and 
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a eel describing the. lot by number or name conveys aie land up to 
such shifting line exactly as it does up to a fixed line.. It should be 
observed that the land was in Towa, which had been admitted into the 
Union on. December 28, 1846 (9 Stat. 117); that the. original survey 
had been conducted in 1851, and that.the accretions had-been formed 
between 1853 and 1870. Thus, the State’s ownership of the bed of the 
river in 1846 did not preclude the United States from. subsequently 
acquiring title to lands formed therefrom by the process of accretion. 
There are numerous decisions of the Department of the Interior 
which, on the authority of the Schurmeir and J efferis decisions, hold — 
that grants by the Government of lands depicted on plats of survey 
as adjoining navigable waters are not limited to the meander line, 
but extend at. least to the water line : Jc ames H. May, 3 L.1D. 200 (1884) ; 
James Hemphill, 6 U.D. 555 (1888) ; John W. Moore, 13 L.D. 64 


(1891) ; Watson H. Brown, 20 L.D. 315 (1895); Harvey M. La Fol- 


lette, 26 L.D. 453 (1898) ; R. i. Snyder, 27 LD. 82 (1898) ; John J. 
Serry, 27 L.D. 330 (1898); French-Glenn Live Stock Company v. 
Marshall, 28 L.D. 444 (1899) ; Alaska United Gold Mining Company 
v. ‘Cinctnmati-Alashea Mining Company, 45 L.D. 830 (1916) ; Clayton 
Phebus, 48 L.D. 128 (1921); Arthur Savard, 50 L.D. 881 (1924). 

Harvey M. La Follette, supra, contains a particularly thorough 
_Teview of the cases, and concludes. (p. 473) : 


The. decisions of. the supreme court cited herein cover: every mintartal point. _ 
involved’ in this case and. the rulings are so clear and conclusive as to leave no~ 
doubt of the status of this land. It is clearly established that lines Tun along 
permanent bodies of water are run as meander lines and that the water itself, 
and not such meander line, constitutes the true boundary of the land to be sold, | 
and that all aceretion after. the date.of the survey upon which the sale is made 
and prior to the date of the patent passes. under such. patent, and that the plat 
of public lands when referred to in a patent becomes a part of such instrument | 
and is to be considered i in determining what land i is sold. 


Obviously, the Area Administrator’ Ss assumption that the State ad 
a fixed, unchangeable estate in the bed of a, navigable body of water is 


© There are. a vauibes of aeeniteue: to. this rule. Thus, if the meander tins was run 
where no lake or stream: calling for it exists, or: where it is. established - so far from the 
actual shore. line as to indicate fraud or: mistake, ‘the meander line is held to be the true 
boundary line. Producers Oil Co. v. Hanzen, 238 U.S. 325, 339: (1915). Or if, after 
survey, a large body of land has been formed by ‘accretion between the meander. line and 
the water line, then a patent to a meandered lot.will be construed to convey. only lands 
within the meander line. R. M. Stricker, 50 L.D. 357. (1924). But. these exceptions are 
of no consequence to this discussion, for whereas the cases. following the Schurmeir case 
hold that accretions are public land: which do pass to a grantee, the cases following the 
exceptions hold either that there were no accretions, because there was no riparian 
estate, or that the accretions are public land which do not pass to a grantee. In any 
event, the meander line is not treated as the boundary of the public land, ven in 
the exceptions noted, it is treated as the boundary of a patent. 
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| ‘Abpnsiaeent with the Jefferes decision, and the Departmental aoa 
which have devolved from it, holding that the United States, as owner 
of the upland, has a ‘shifting freehold, subject. to enlargement” or 
- diminution, depending upon the actual eee of the water line.. A 
_ review of the cases reveals that the principle embodied i in the Area 
. Administrator’s decision never obtained at common law, which viewed. 
| the extent of the upland owner’s estate, and the extent of the Crown’s ° 
estate, as not forever fixed by conditions existing at the time of their | 
creation, but. rather, as : - subject to change by ae action of the elé- 
ments: forces over which, at an early date, King Canute demonstrated 
the Crown lad no control. Where these changes resulted i ™m gradual = 

accumulations to the upland, the owner of the upland had a right to. 
such accumulations, even as against the Crown. Cf. Stevens v. 

_ Arnold, 262 U.S: 266, 270 (1923).. Thus, in Rew v. Lord Yarborough, 
1 Dow ad Clarke 178, 6 Eng. Rep. 491 (1828), after a thorough con-— 


a sideration. of the question, it was held that accreted or relicted lands 


‘become the property of the upland owner, even though they had besn 
the fundus maris, and as such, the property of the king. Although 
this decision has not the controlling authority it would. have had it. 
been made before the Revolution yet, being a judicial decision of the 
highest authority in the British Empire, it is entitled to the greatest 
- consideration on a question of pure common law, and has, in fact, 

- often been cited with approval by the Supreme Court. Hardin ve 
- Jordan, 140 USS. 871, 392 (1891) ; County of St, Clair v. Lovingston, 
~— -90 U.S. 46, 69 (1874) ; Jefferis v. Fast Omaha Land Co., supra, p- 
192; Shively v. Bowlby, 152 U.S. 1, 85 (1894). This last red case. 
has a particularly illuminating discussion of the problem: 3+ 


-.' The rule, everywhere admitted, that where the land. encroaches. upon the 
water by gradual and imperceptible degrees, the accretion or alluvion belongs to 
_ the owner of the land, is equally applicable to lands bounding on tide waters - 
or on fresh waters, and to the King or the State as to private persons; and is 
independent of the law governing the title in the soil covered by the water. or 
[Citations omitted ; italics supplied.] 3 ; 
Again in St. Clair County v. Lovingston (1874) 23 Wall. 46, the right of a 
riparian proprietor in St. Louis, which was upheld by this court, affirming the 
judgment of the Supreme Court of Illinois in 64 Illinois 56, and. which Mr. 
Justice Swayne, in delivering the opinion, spoke of-as resting in the law of 
y nature, was the right to alluvion or increase of the upland by gradual and im-. 
perceptible degrees, And, as if to prevent any possible inference that the de- 
cision might affect the title in the soil under the water, the learned justice after 
quoting the opinion in Jones V. Soulard, above cited, expressly reserved the 


éThe States have title to the beds of navigable waters by virtue of their succession ene #3 


F the interests of the Crown; and the States’ title to such beds igs the same as was the 
Crown's. Hardin v. Jordan, 140 U:S. 371, 382 (1891). ' 
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| expression of any opinion upon the question whether the Limit of the land was 

low water or the middle. thread of the river * * *, : 3 
Thus, under the common law, the State’s peer of the beds of 

‘navigable waters, does. not- defeat. the pene ofan. aplend, owner. to 

accretions and relictions. ane , 

7 “However,. a, proponent. of. State qwnership. . ‘accreted. or. | 
| ae might, argue. that, the. common Jaw. as. it. is. understood. bythe — 
‘Supreme Court does not, prevail. i in all states. Conceivably, he might 2 
be able to show that the Supreme Court decisions holding that. the 

_ United States owns to the water. line, however. that line may shift: aS. 
a-result of erosion, accretion, or reliction, merely applied the common 

Jaw rules in those. States where the common. law is. followed, and that 
the results might be different in those States where the common law 
has been changed or abolished. In support of his argument he would 
be able to cite Departmental holdings that the United States does not 
acquire title to relictions or accretions where. the State has, by. statute, 
directed the disposition of such lands in-some manner other than that 
provided for by the common law." But, balancing this. argument, 
would.be the fact. that the Department. just as often, and in the same 
situations, has held that State Jaws do not gover title to accretions 
to public land... © os os 

The task here i is 5 to study. fhe. reasoning hehid, and choose between, 

the two lines of decisions. Before. doing: this, however, one Supreme. - 

Court decision having no. real bearing on the question of whether 

State or Federal law governs title to. relictions to. public domain, 

should be discussed, if only to be distinguished. ‘This is: Hardin v. — 

Jordan, 140 U. S. 37 1. (1891), ‘which deals with the ownership of the 

beds of meandered, nonnawigable bodies: of water, after t the adjoining 
uplands, have es patented. = 

_ Unlike the beds of navigable bodies of water, the soils dee ; 

nonnavigable bodies of water did not pass to a State upon its admis: — 

sion into the Union, but title to them remained in the United States. - 

Hardin v. Shedd, 190 U.S. 508, 519 (1903). / 

For the most part, nonnavigable bodies of ‘water are ; not large, and | 

are thus not meandered. When patent issues, the beds of streams or 

| ponds pass as &. part of the: legal subdivisions described i in the patent. 
But. sometimes bodies of water, although nonnavigable, are of. con- — 
| siderable size, and. these : are e meandered, the lands bordering the water 


@ See, also, Manual at. Inatruction for the Survey an the— Public Tear of the United : : & < 


States, Washington, 1947, (hereafter cited as Survey Manual), p. 370: 


-. “Tf the original: subdivisions. were disposed of prior to the formation of the accretion, or. aie 


if the accretions that are formed along Brae waters are reserved nes Piste Pan ne - 
Government has no jurisdiction. " 7 : =? . 
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being divided into. lots on “the plat of survey, and numbered. In 
Hardin v. Jordan, supra, it was held’ that where a lot bordering on 
a meandered, nonnavigable body of water is patented by. the Federal : 
‘Government, and there is nothing in the patent or in other circum- 
stances. to indicate that the Government intended to reserve to itself 
title to the land underlying the adjacent waters, then the United 
States must be deemed to have parted with that part of the water bed 
which can be allocated to the tract, and whether title to the underwater 
land vests in the. patentee of the upland, or in the State, is'a matter of 
State: law. 

That the United States could, if it ahead reserve to itself title to 
the beds of nonnavigable waters beyond the meander line, is made 
clear in Mitchell v. Smate, 140 U. S. 406, 418, 414 (1891), where 3 it is 
stated: | 
te # Nor do we mean to say that, in ermtiag lands bordering: on a non-navi- > 
gable lake or stream, the authorities might not formerly, by express words, have 
limited : the granted’ ‘premises-to the water’s’: ‘edge,: and reserved the right. to 
BUByey and grant out ‘the lake: or river bottom: to. other parties. il eae 

Whether the United States retained title to the bed of a nist 
gable lake was the issue in United States v. Oregon, 295 U.S. 1 (1985). 
In 1908, by Executive order, a meandered nonnavigable lake in Oregon 
was set aside as a bird reserve. The United States had parted with 
title to the uplands bordering on the meander line, in part by patents 
to private individuals, and in part by statutory grat to the State of 
school and indemnity lands in the act admitting Oregon to statehood. 
The State of Oregon, in a 1921. statute, claimed title to. the. beds of 
meandered lakes, and contended that upon the grant by the United 
States of uplands bordering the lake, title to the adj: acent lake beds 
vested in the State by operation of the statute. © | 

The court emphatically. rejected: this: claim, stating ea 27) 3, 

'Thie laws of the United” States ‘alone’ control ‘the ‘disposition of. title to its 
lands. The States are > powerless to place any limitation or restriction on that 
control. * * * | 

Thus, it is clear that H ardin v. a ons supra, ‘ioe ave hold that 
| State law operates to divest the United. States of property, but only 
holds that, if the United States has parted with its full title in favor 
of a patentee, then State law can determine, and limit, the estate 
acquired by the patentee. And this j is no more than was said i in the 
very early case of Wilcow v. J ackson, 88 US. 498, 516 (1839) :. 

RU “We-hold the true principle to pe this, ‘that. whenever the question in any 
court, state or: federal, is, wwhether::a: title to lané*-which: had once :been ‘the 


property. of the United States: has: passed, that question must be resolved | by 
_ the laws of the United States ; but that whenever, according to those laws, the 
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title shall. have passed, then that property, like all ether propery in the state, is 
| subject to the state legislation ; so far as that legislation is consistent with the 
admission. that the title et and vested necordie to the laws of the United 
States. | 2 - | 
This decision disposed of, consideration - may now v be. given to thos 
_ Départinental decisions involving the applicability of State law to the 
question of ownership of accretions and relictions to public domain 
bordering on. navigable bodies of water. This review may well begin 
with toile v2 Hatcher and W. M. Palmer, 49 LD. 452 (1923),. where 
the question, was-whether the United States owned certain lands along 
the margin of Cross Lake, in Louisiana, these lands having been un- 
covered by the recession i the waters of the lake after the date of the 
admission of Louisiana into the Union. Although it does not appear 
from the facts as reported in the decision that the United States was 
_ the owner of any ‘upland, ‘the records of this office reveal that. the 
_relictions were in fact- attached to- -federally. owned land. The.De- _ 
partment declined. to assert title to the. uncovered. lands, and stated a 
@. 459) > | = ne | note as ee 
_ ; The on as to. ow: far the title of a riparian owner. erends being one 
i of State law,. igs best and. authoritatively, determined by decisions of its highest 
court. St. Louis v. Rutz Ose TS: 226, 1891) ; . Packer YY. Bird nese US. $61, 
1891). . | | 
ieee neither of the cases séited by. the Deparihedh was aay : 
for its conclusion. St. Louis v. Rutz, 1388 U.S. 226 (1891) isconcerned — 


ca | only with. title to alluvial additions to land in private ownership, these | 


additions ¢ occurring after the issuance of patent.’ In such a. situation, 

that State law governs. title to the accretions cannot. be questioned. 

i Nor does the second: ‘Supreme Court decision cited in the Hatcher 
case, Packer v. Bird, 187. U.S. 661, (1891), involve the question. ofa 


‘patentee’: § title to. relictions, but. only. the question. of his title to ‘the i oe 


bed of a navigable: river, that. bed. being under water at: the time of. the 
litigation... The. Court terely held, consistent with decisions from 
Martin v. Waddell, supra, on, that, the. patentee owning to the water’s 
edge, whatever. incidents or. rights. beyond the water’s edge which 
might attach to the ownership of the riparian. property. will be deter- 
mined by the law of the State i m which the land lies. 7 


® Furthermore, St. Louis v. Rute. although it iieaie with: alluvial iGvtintione, does: not 
involve the legal. doctrine of accretion. . The Court held that under the law of Illinois, a 


a riparian . owner of. lands bordering: on the. Mississippi. River. has. title to. the bed of. the 


river to the middle of ‘the channel. - There was thus” no occasion for the doctrine of ac- 
cretion’ to ‘come into ‘play, for’ ‘if the: ‘ped ‘of the river’ ‘belongs to the riparian owner, then 


Jands -forming: on: that. bed: belong: to chim’ not’ by: virtue of the doctrine of -aecretion, but - 


simply because, having before. owned the bed, he perforce.owns any lands: enpeatute on the 
‘bed, . Ct. perky Epacinon, Co. v. Bailey, 181. P. 2d. 215 (Utah) - (1947)... 
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The citation to Pa Vv. Bird supra, in a case involving fitle't to ac- 
| cretions and relictions, illustrates that some of the difficulties i in this 
field are semantic. The phrase “riparian rights” is used—and. prop- 
erly—to designate rights in the beds of navigable waters, and rights 
‘in the water itself, as well as the right to relictions and accretions. 
Thus, a decision may contain statements about riparian: ‘rights based 
‘upon a consideration of the principles governing title to beds of navi- 
gable waters and, because of the broad language in which they are 
couched, the’ statements may In “subsequent decisions ‘be ‘incorrectly | 
applied to factual situations involving accretions and relictions. Much 
of the uncertainty in Departmental decisions with respect to title to 
accreted and elicited lands 1 1s attributable to this confusion of prin- 
a _ | : _ 
In any event, itis clear ‘iat ihe holding of ‘ins: H hikes case supra, 
that State law governs title to accretions or relictions, is based on Su- _ 
_ ‘preme- Court decisions not involving the EO) of title to accretions 
and relictions to the public domain. 


- This issue was again. involved, and an Spponte sonelision reached, — 


in Towl v. Kelly and Blankenship, 54 L.D. 455 (1934). Several lots 


= bordering on: the Nebraska side of the Missouri River had ‘been sur: : 


veyed in 1857, and were still in existence In- 1867, when Nebraska was 
- admitted into the Union. Sometime after 1867, the lots, which had _ 
~ never been. patented by the Government, were washed away by the 
action of the river, but later they reappeared, together with yet. more 
land. The lines of the original survey were then established over the 
reappeared lots by the Government, which also extended the : survey to 
_ the additional land in front. of those lots, on the theory that the area — 
had been added -by accretion to the undisposed of Government lots. 
There was, however, a decision of the Nebraska Supreme Court. 


| Y earsley. MD Gipple, 175 N.W. 641, holding that if nonriparian land + 


becomes riparian. by the imperceptible erosion of the intervening land. 

and subsequently the water recedes and land is formed by accretion 

extending over the original boundaries of the intervening tract, such 

accreted land becomes, nevertheless, a part of the remote tract. | 
The Department stated that— 


men because the land in dispute lies in Nebraska it is necessary, first to dis- 
pose of:the Yearsley case, supra. 
- In the case of Widdecombe v. Rosémiller (ag: Fed: 295), ; it’y was held that land _ 
reserved by the Government, until disposed of by it, was governed by the common... 
law with respect to riparian rights. and the effect ‘of erosion and submergence, 
and not by the law of the State: The court there declined to follow the rules | 
established by the Missouri courts, relating. to the disappearance and: reappear- 
ance of an island within the area of the original island located in a navigable 
‘river. “ot was conceded that the State had the me to establish and moana 
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: its own rules of property with ‘respect to land ceded. to it or its gens, but it 
was denied that such local rules controlled the question while the land was the | 
property of the Government, it then being held subject to the recognized laws 
and. rules of the United States and, in the. absence of express legislation by 

Congress, subject to common law rules. i ; 

Accordingly, i in the Tow! case, the poet applied the common 
law rule, and not the law of the State, to determine the question of 
title to the reappeared lands. 

The next case to consider this point was s yrtle White, 56 LD. 300 
(1938), where the status of certain lands which had accreted to War 
Department lands along the Missouri River in North Dakota was in 
issue. The decision here was noncommittal: the Department pointed. 
out that. under. the laws of North Dakota, a riparian owner obtains 
title to accreted lands, and concluded, ‘accordingly, that. whether title 
to accretions be governed by the common law, or the laws of the State, 
the result. would be the same: the accreted lands would come under 


the jurisdiction ¢ of the War Department and, like the original uplands, aie | 


be reserved from entry under the public land laws. | 
Four years later, in Rea Baker, 58 1.1D. 242 (1942), the Depart: 
- ment was confronted with a factual situation identical with that of 
_ the Towl case, except that the lands were along the Mississippi River, 


ei in Arkansas. The Department, this time commenced with the prop- 


_ osition that title to the beds of navigable rivers is in the States in - 

which: the rivers are situated, or, if State law so provides, in the owners 

_. of lands bordering upon eS rivers. The Department then quoted 

the following pneneee. from Arkansas ve pee 246 U. S. 158, 17 oes 
176 (1918) : | | 7 

| How the. land that. emerges on ‘eller side of an interstate pounds stibelin 


shall be disposed of as between public and private ownership is a matter to 
be determined according to the law of each State, under the familiar doctrine 


that it is for the States to establish for themselves such rules of property as they 


deem expedient with respect to the navigable waters within their borders and 
the riparian lands adjacent to them. ee a 


From this, the Department ibdaded 


It follows that. when. the land in question here was eroded in the progress of 
the Mississippi River westward and became a part of the bed of that river,.the 

title thereto became vested in the State or States within whose boundaries the 
- land was situated, and upon the reappearance of the land, the question of title | 
thereto is governed by the law of the State in which the land reappeared. 
* % * TT)f the reappeared land is owned by the United States, it owns it by 
operation of the State law.. . 


_ For this reason, the bal expressly. refused. to follow the 
Louwt case In applying the common law, but‘ instead held eae the si 
of the: State eons the factual situation reer | 
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Bowen the language Pebii eines v. “Tennessee, supra, relied 
upon to reach the conclusion that State law governed the. disposition 
of lands emerging on either side of an interstate. boundary | stream - 
was a statement of the law governing lands emerging as. a result of 
an avulsive change. As the Supreme Court specifically. pointed out — 
in the same decision, the law with respect to-lands uncovered by 
avulsion is different from the law with respect to lands created. by 
accretion, or left bare by reliction: _ . 

* * = TW here ‘he course of the stream changes Hixcwel the operation of the 
natural and gradual processes of erosion. and accretion, the boundary follows 
the stream ; while if the stream leaves its former bed and establishes.a new one 
as the result of an avulsion, the boundary remains in the middle of the former 
channel. An avulsion has this effect, whether it results in the drying up of the 
old channel or not. So long: as that channel remains a running stream, ‘the 
boundary. marked. by it is still subject: to be changed by-- er osion and: accretion; 
but when the. water becomes: ‘Stagnant, the effect of these processes Is" at aun 
end; the boundary then becomes fixed in the middle of the channel as: we. have . 
defined it, and the gradual filling up of the bed that ensues is not to be tr eated 
as an accretion to the shores but as an ultimate effect of. the avulsion. Arkansas 

v. Tennessee, supra, 175. | 


‘It was in this context that thé Gout’ stated that how the land 
emerging on either side of the boundary shall be disposed of is a mat- 
ter to be determined according to the law of each State. What is really 
involved in Arkansas v. Tennessee is title to the beds of navigable 
waters, not title to the accretions to the upland, and the decision di- 
tects how title to such beds, avulsively uncovered, shall be determined. | 
The case is inapplicable to questions i involving title to accretions and 
relictions. Furthermore, the “public... ownership” referred to in 
the portion of Arkansas v. Tennessee quoted in the Baker decision is 
the ownership of the State, not the Federal government; the right or 
title of the United States to any lands was not before the Court. 
Arkansas v. Tennessee, 310 U.S. 563, 571, 572 (1940). | 
~ Thus, both because it is not esiarned wiih the qanchiG of title to 
accretions and relictions, and because it is limited to a consideration 
of the effect: of an avulsive change on other than federally owned 
lands, Arkansas v. Tennessee i is not authority for the holding of the 
Baker decision. | 

- In addition, the decision in the Baker case eefoired to Erie Railroad — 
Oo. v. Tompkins, 304 U.S. 64 (1988), and quoted from it this language: 
- Except in matters governed by the Federal Constitution or py Acts of Con- | 
gress, the law to be applied in any case is the law of the State. And whether the 
law of the State shall:be declared by its Legislature in a statute or by its’ highest 


court in a decision is not.a:matter of federal concern. There dis no federal 
general common law. Congress: has no power. to. declare substantive rules of 
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‘common ae applicable in a State whether they be local: in their nature or 
“general, * he they commercial law or a part of the law of torts. And no clause | 
in the Constitution purports: to confer such'a power upon the federal courts. | 

‘The: ‘Department stated that the doctrine of Erie Railroad Co. v. | 
Tompkins was a further reason for holding that State law - is 5 con- 
trolling in matters of title to real property. | oe 

- However, subsequent decisions of the Supreme Court ie made it 
clear that Erie Railroad Company v. Tompkins requires the applica- 
tion of State law only where there is involved a cause of action given 
by State law, and the disputants are in a Federal court because of 
their diversity of citizenship. - As was said. i in Guaranty Trust Co. 
v. York, 826 U.S. 99,109 (1945) > a ~ 3 


** * In essence, the intent of that decision | Hrie Railroad Company v. GoehaA . 
was to insure that, in all cases where a federal court is exercising jurisdiction 
solely because of the diversity of: citizenship of the parties, the outcome of the 
litigation in the federal court should be substantially the same, so far as legal 
rules determine the outcome of a litigation, as it would be tried in a State 
court. . ‘The nub of the policy that underlies Hrie R. Co. v. Tompkins is that for 
the same transaction the accident of a suit by a non-resident litigant in a federal 
court instead of in a State court a block away should not lead toa substantially 

different result. 7 


Accordingly, in the next decision involving es issue , of @ cies 
State or Federal law governs title to land between a meander line on.__ 
a plat of survey-and:the waters of a navigable stream, the Department 
pointed out that since this was a Federal question, it did not come . 
- within the ambit of the rie decision, and held accordingly that Fed- 
eral, and not State, law governed the question of title. Madison v. 
Basart, 59 T.D. 415 (19477) .° This case did ‘not expressly overrule 
the Rea Baker decision, nor did it discuss the first. reason advanced 
in that decision for concluding that State law governed. 
«In Fdwin J. Keyser, 61 LD. 307 (1954), the Department adopted 
the same approach used in the Myrtle White-case, and held, without 
protracted discussion, that both under the general common law, and. 
the law in force in the State of Montana, title to land accreting to 
public land bordering on the Missouri River 3 in ene State of Montana 
vested in the United States. oe 
The most recent. case on the subject is Ris ee W. Wann: A-98195 
(January 15, 1960). It appears that the lands involved 3 in this case 
. ° Whether an original ‘patent conveys. (and hence, awlethier the Federal isoverninent 
owns) lands, including accretions, between a meander line, as it appears on a plat of 
survey, and the actual margin of a body of water, as it exists on the ground, is a:Federal 
question. Producers Oil Company v. Hanzen, 238 ULS. 325, 338. (1915) ; : French-Glenn 
Live Stock Company v. Springer, 185 U.S. 47, 54. (1902). - Federal -questions are not: de- 


cided by State law,. but:are decided according to.the general rules. recognized and applied 
in the Federal ‘courts. Ciest States v. Holt Bank, 270 U.S. 49, oo (1926). 
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/ were uncovered artificially as the result of drainage operations, and 


the Department correctly held that “such operations do not result in 
the transfer of title to the now dry Jand from the State to the United - 


7 States, even though the United States may still retain land bordering — 


‘on the lake as it existed in 1812.”° Cf. Onited States v. Holt State 
~- Bank et al., 270 U.S. 49 (1926). | 
Having decided that the lands remained i in State ownership, the 
Pepereneu went on: sR 53 go ag olen 

Under the familiar doctrine that it is for the States to eth, for themselves 
“such rules of property as they deem expedient with respect to the navigable 

waters within their borders.and the riparian lands adjacent to them (Arkansas Y. 
Tennessee, 246 U.S. 158, 175, 176 (1918) ), we must look to the laws of Louisiana ~ 
to determine the riparian eer of those whose lands border upon a eevee 

lake. * * 

After a consideration of a decision of the ener ane Court, < 
State v. Aucoin, 20 So. 2d 136 (1944), the Department concluded that 
under Lovisians law, the State retained title to lands which, covered 
by. navigable waters on the date of the admission of Louisiana into the 
~ Union, had since become exposed. If, as seems likely, the drainage 
of the lake effected a rapid recession of the waters, then the Winders 
ease is not inconsistent with the general principle that relicted lands 

‘belong to the owner of the upland, for, by definition, sudden recessions 


_of water do not create relictions and accretions, and thus do not, under — 


the common law, work a change in title: ownership of the i terhed: 
after the sudden change remains the same as before. Arkansas Vv. 
_ Tennessee, supra; Rex. v. Lord Yarborough, supra. n this situation, — 
resort to State law was proper, not to determine the title of the United 
‘States as upland owner to relictions (for there was no eradual reces- 


_ ‘sion of the water, and hence no reliction), but to determine thelocation > 


of title to a State-owned lake bed: suddenly left dry by the drainage 
of the lake. Thus, the Winters case, like Arkansas v. Tennessee, ited E 
in the Winters case, and discussed previously, is not authority for the 
- proposition that State law BoyeHl> oe to relictions and accretions 


“to the public domain. 


_ If the conflict. between the two eo: Denariental décisions—ona | 
line holding that a federally interpreted common law governs title — 
to accretions and relictions to public domain, and the other line hold- 
ing that State‘laws govern: title to such increments—if this conflict 
might be resolved simply on the. basis of which line has the greater — 
Omeight of authority behind it, then clearly, those decisions i in “accord 
with the Supreme Court’s holding that under the common law the 
public.domain extends to the high water mark, however that may shift, 
would prevail over those decisions holding that, under State law the 
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State never loses title to lands covered by navigable waters on n the dies 7 
of statehood.” Such, indeed, is our conclusion, and no more would be. 
said save that, except to assert that it is a Federal question, the 
| Supreme Court has never given a rationale for its consistent applica- 
tion of the common law, and some there are who ask why title to lands 
formed after the date of statehood along navigable waters should not _ 
be controlled by the laws of the government having jurisdiction over 
the water’ beds on which the new lands were formed. | : 
_ The answer to this rests in a consideration of what interests the. | 
- Waid States possessed i in the public domain before it bécame i incorpo- 
rated within a ‘State, and what powers over the public conan. were 
é acquired by the States created out of it. a ee 
Great Salt Lake'is in an area once belonging to the Raabe’ éf | 


Mexico. This. territory, when. acquired from. Mexico, became. the 


absolute property and domain of. the United States, subject to such: 
conditions asthe Government, in its diplomatic ‘relations, had seen fit’ a 
to accept relating to the rights of the people then inhabiting the terri- 7 


tory. After acquiring the territory, the United States Government 7 


was the only one which could impose laws upon it, and its sovorelanty, 
over the territory wascomplete. ? 
No ‘State of the Union had any such right of sovereignty over it, 
nor did any other country or government have any such right. : 
o Church of Jesus Chrest of as Day Saints V. United — 186 | 
U.S. 1, 42 (1890). _ . 
On September 9, 1850, Congress: passed an Act establishing a ter- 
vitorial government: foe Utah (9° Stat. 453). “By that action, the | 
common law was extended over the territory to the exclusion ofall 
other law. Pollard’s Lessee v. H agan, supra, 227; Church of Fesus 
Oherist of Latter-Day Saints v. United States, supra, 62. 0 
_ With respect to the lands owned by it, the United States, within 
the ‘Territory of Utah, ‘had ‘a status at ‘Teast equal to that of any 
proprietor of private land. Campfeld v. U nited States, 167 U. S. 518, 


49 Congress bc Wag ecoceaieaa hat physical eae cam cause a. State to: tom title. ‘to 
Jands which were under. navigable waters at the date of. statehood.. Section 3 of the 
_ Submerged’. Lands Act of “May .22,.1958, 67 ‘Stat: 29,°48 0.8. Cy 1958. ed:, sec. 1811(a), 
states that: “It is determined and declared to be .in the public interest that (1) title. to.. 
and ownership: of the lands beneath navigable waters within the boundaries of the re- | 
spective: States, :and the natural resources. within such. lands and: waters, * *.* be, ‘and © 


. they are, subject to. the provisions* ‘hereof, recognized, confirmed, established, and vested. in a 


and assigned to the ‘respective States * * *, 

Tn section 2-of the Act.(43-U.8:C:, 1958 edi, “secs 4301 (a) (1)) the ‘Janis beneath navi- 
gable waters,” ownership of which is declared-to be in: the State, are defined as “all lands - 
within the” boundaries ° ‘of each of ‘the: respective’ States’ which are ‘covered by non-tidal 
waters. that: “were navigable: under: ‘the: laws of «the. United States: at the time such State. 
‘became a. member of the Union, or acquired sovereignty over such lands..and...waters. 
thereafter, up to the ordinary high water mark as: heretofere or her easter | es by 
accretion, CF OaOn and reliction * * *,” (Ltalic supplied. yo 
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525. (1897) ; United. ne v. "Midwest Oil Co., 286 U.S. 459, ats 
(1945) ; Alabama v. Texas, 347.U.S. 272. (1954). " Accordingly, those 
incidents of title which at common. law: pertained to land ; In private 
ownership, pertained also to land in Federal ownership. 

At common law it is well settled that the person whose land is 
bounded by a stream of water which changes its course gradually 
by alluvial formations shall still hold by the same boundary, includ- 
ing the accumulated soil. New Orleans v. The United States, 35 
U.S. 662, 717 (1836). And Blackstone, whose Commentaries have 
been characterized by the Supreme Court as being the most satisfac- 
tory exposition of the common law of England, wrote: 

And as to. the lands gained from the sea, either by alluvion,.by the washing 
up of sand.and earth, so as in time -to- make: terra: firma; or by dereliction, as 
when the sea shrinks back below the usual water-mark; in these cases the 
law igs held to be, that if this gain. ‘pe by little and little, by small and imper- 
ceptible degrees, it shall go to the owner of the land adjoining. For de minimis | 
non curat lex (the law takes not cognizance of small things): and, besides, — 
these owners being often losers by the breaking in of the sea, or at charges 
to keep it out,. this possible. gain is therefore a reciprocal. consideration for such 
possible charge or loss. 2 oS _ Book II, Chapter 16, § 351. | . 
The right. of a riparian, or littoral landowner to future accretions 7 

is a vested right ; ‘it is.an inherent, and essential attribute of the or 1gls 
nal property. County: of St. Clair y. Lovingston, supra. Therefore, 
when the United States acquired. the public domain, it acquired also, 
under the common law, as an incident of its ownership of riparian: 
or littoral property, the right. to all lands. which might in the =Hene e, 
by. alluvion or. dereliction, accresce to the public domain. 

Rights of property. created by..the. common law cannot. be: éaker | 
away. ‘without due: “process, although: the: law -itself, of course, nay be 
changed by the will of the legislature. “Second Employers? Liabuaty-: 
Cases, 223 U.S. 1, 50 (1912). . But with respect. to the public lands, 
what. agency is it which can,, by due process, take away the Federal 
government’s vested right to accretions and relictions, and what leg- 
islature is it which can change the law conferring that right upon 
the United States ? 

~The State of Utah, when it was admitted into the Union on Janu- 
ary 4, 1896, did not. acquire, control:ever.the public lands:within the - 
‘State. Pollard’s Lessee v. Hagan, supra: The people of Utah spe- 
cifically disclaimed all right and title to the unappropriated public 
lands lying within its boundaries, and agreed that “until the title 
thereto shall have been extinguished by the United States the same 
shall be and | remain subject to the disposition. of the United States 


— 1 Schick Ve United States; avo, Uz 5S. 65, sad (1904). 
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| # #208 Stat, 107. - Even: without this disclaimer, the State would | 
“still have no control over the aia lands. Article aol section 3, — 
clause 2, of the Constitution states: — | se = 
. The Congr ess shall have the power to dispose of and make all needful rules 
and regulations respecting: the terr itory or other CBRE belonging to. the. 
United States = * #0 0+... : 7 | aoa , 
The power over ae public: lands antrusted: e Grape is without 
limitations. Congress has the absolute right to prescribe the times, 
the conditions, and the mode of transferring this property, or any 
part of it, and to designate the persons to whom the transfer shall be 
made. No State legislation can interfere with this right or embarrass. 


its exercise. Gibson v. Chouteau, 80 U.S. 92, 99 (1871). Repeated. | 


decisions of the Supreme Court have rested on’ the theory that ‘the 


power of Congress is’exclusive and that only through its exercise in. 


some form can. rights in lands belonging to the United States be rec- 
ognized. In Utah: Power and mo a v. United wad 288: 
US. 389, 4.04. (1917 ), the Court said : 


eee True, for many purposes a State has Civil and Criminal jurisdiction 
over lands within its limits belonging t to the United cuanay but uae 
‘United States to protect its. lands, to. ‘control their use and to Srescribé in what 
manner others. may acquire rights in them. Thus while the State may punish 
public offenses, such as murder or larceny, ‘committed on such lands, and may 
tax. ‘private property, such as livestock, located thereon, it may not tax the 
lands ‘themselves or invest others with any right whatever in them. [Citations . 
-omitted:]. From the earliest times Congress by its legislation, applicable. alike 


in the States and Territories, has regulated in many particulars.the use by — 


others: ‘of the lands. of the United . States,. has. prohibited and made punishable 
. various acts | calculated to be injurious to them or to prevent — their use in 
| the way intended, and has provided for:and controlled the acquisition of rights: 
of way over them for highways, railroads, canals, ditches, telegraph lines and 


the like.. ‘Fhe States and the public have almost uniformly accepted this legis-— 


lation.:as~ controlling, and in the instances where it has been questiond in this: | 
court its validity has. been upheld and its. supremacy over state enactments - | 
sustained. [Citations omitted. ] And so we are of opinion that the inclusion. 
within a State-of lands of the. United. States does not take from Congress the 
power to control their. occupancy and use; to. protect them from trespass and: 
injury. ‘and to: -prescribe. the conditions ‘upon. which : others may obtain, rights 
in them, even- though this may involve the exercise in some measure of what 
commonly: is ‘known as the police power. “A different: rule,” as: was said in . 
Camfeld vy. United States, supra, “would place the public domain of the United, 
States completely at the mercy of state legislation. e - 


Although the Constitution. does not define the Rachie or Sher 


property” which Congress alone has power to dispose of, it 1s clear 
that insofar as this phrase refers to. land, it includes that packet of 
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| rights which, idee ihe common ay as it was aoe to. the feinaie : 


of the Constitution, was inseparable from ownership of real property. 
_ It has been said that the language of the Constitution could not be 
understood without reference to the common law: “The interpretation 


of the Constitution of the United States is necessarily influenced by 


_ the fact that its provisions are framed in the language of the English 


common law, and are.to be read in the light of its history.” United _ 
States v. Wong Him Ark, 169 U.S. 649, 654, (1898) ; Schick v. United 


States, 195 US. 65, 69 (1904). | Since a riparian landowner’s right _ aoe 


_ to future accretions and relictions was, at common law, a vested right, 
it follows that the word “property” as used. in Article IV, section 8, | 
clause 2 of the Constitution includes the rights to such increases. | 
_ Thus. , Congress alone has plenary power to dispose of accretions and. 
| velictions to.the public domain, and no State can appropriate unto it-. 
self, or vest.in others, any Penis in such property... Uneted States v.. 
a tah, 283 U.S. 64,75 (1931) ; United States v. Ong on, supra, 295 U. S. 
Oo (1935). - : 
It is therefore concluded that the rights seared by the United | 
States 3 in the public domain are determined by the common law; that 
under the common law, as interpreted and applied by the Supreme 
Court, the United States, wherever it was a riparian or littoral pro- 
prietor, was vested with the right to future accretions and relictions, 
and that, because of the nature of the Federal system, and by virtue of 
the express provisions of the Constitution, no State can, by legislation — 
or otherwise, deprive the United States of title to accretions or relic- 
tions, where the United States owns the riparian estate to which they 
7 ate | | 
_ Although this conclusion obviates the necessity of considering the 
law of the State of Utah on the subject, the decisions and statutes of. 
that State have nevertheless been reviewed, and it.appears that, the: 
opinions of the Attorneys General of that State to the contrary not- 
withstanding, it is not the settled law of Utah that accretions and 


we Cf. the language. of ‘the Supreme Court in United States Vv. Rio Grande Dam and 
Irrigation Company, 174 U.S. 690, 702 (1899) : 7 
'. “The unquestioned rule of the:common law was that every riparian owner was 5 entitled 
to the continued natural flow of the stream,” _ . . . 'h 

eee re - ede = Peas —: 

, “While this is undoubted, and the rule obtains in those States in the ‘Union which have 
simply adopted the common law, it is also true that as to every? ‘stream’ within its: do- — 
- Ininion a State may change this common law rule and permit the- appropriation of flowing: 
- waters for such purposes as it deems wise, * * *” 

“Although. this - power of changing the: common law rule as: to eepeains within its: do- — 
minions undoubtedly belongs to each. State, yet * * * limitations must be recognized :. 
First, that in the absence of specific authority from Congress a State cannot by: its legis-: 
lation destroy the right of the United: States, as the owner of lands bordering ou a: a stream, | 
to the continued flow of its waters * * *.” . 
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| palietions belong to the State. A nes to consider this may be - 


_ of interest. 


-. This rracstion first came e before the Utah courts in 1893, in Poynter y ve 
Chipman, 82 Pac. 690 (1893). The plaintiff was the successor in in- 
terest of ani individual who had received a patent for lands bordering — 


on Utah Lake; the defendant had constructed in the waters of the lake . i 


several Houses: used by the public for bathing and social purposes. | 


After a while, the lake receded, leaving the defendant’s houses on dry — ; 


land, Boeke the meander line of the land conveyed. to the plaintiff, 
and the waters of the lake. The plaintiff brought an action of eject- 
ment to recover possession of this land. The jury brought i in a.ver — = 


7 for the plaintiff. On appeal, the Court stated, 


: “We think the [trial] court made no mistake in charging the jury Hae if the 
Saisie owned the land to the meander line along the old shore of the lake, by 


patent from the United States, he would be entitled to’recover all the dry land 


made by. the recession of the water between such meander line and the water’ s  . 

edge. * * * = 

: Accor dingly, the Court affirmed he eae of ‘he lower court. 
In 1894, an action to quiet title involving an almost identical factual 

situation came before the Court which, after a review of the authori- 


ties, concluded that “the water’s edge, aad not the meander line itself, --_ 


is ihe real boundary of the land, and. that the owner of the lands so 
bounded has a right to follow the water as it recedes, and that he is 
entitled to all lands which may be added by recession or accretion.” 
Knudsen v. Omanson, 37 Pac. 250. (1894). Again, the judgment of 
the lower court, quieting title to the relicted lands in the owner of 
the adjoining uplands, was affirmed. 4F | | | 
Both Poynter v. Chipman and K nudsen. V. Omanson were 3 decided 


_ by territorial courts. However, even after Utah was admitted into 


_ the Union, the Supreme | Court of the State continued to follow these 


cases. ‘Thus, in Hinckley v. Peay, 60 Pac. 1012 (1900), which again — : 
involved Utah Lake, the patentee of land. bordering on the Jake. was 


held to have:-title to all lands formed by accretion or reliction. below 7 
the patented lands, to the water’ s edge. . ORs 
Tn 1927 was decided State v. Rolio, 262 Pac. 987. ‘This ‘was an 


_ action to quiet title to lands which, although dry and cultivable 4 in 2 


| 1927, had been part of the bed of Utah Lake at the date of statehood. 
~ The State alleged that it had ‘become vested, on the date of statehood, 


with full title to: the beds of navigable waters. ‘The State also alleped 
that the defendant claimed, by virtue of being a riparian landowner, 


_ .to-have titleto the bed to the center of the lake. The State requested a 
7 that the defendant’s claim: be adjudged situate and unfounded. 
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= The dstendant Senies to ie complaint, and his demurrer was — 2 
tained by the court. below. | ee Ce 
On appeal, the Supreme Court of Utah. reviewed os see ai cases, ; 


7 a concluded that in Utah, the common law. doctrine that the owner ee 


of land bordering a lake owns to the center of the lake does not pre- 


vail, but that the State owns the bed of navigable. lakes. The court | 


| below was deemed to have erred i in sustaining the demurrer, and. its i 


judg oment was reversed. a 3 <r 

_. However, the Supreme Court stressed that ite ren ai: not ae - 

_ judicate the possibility that the defendant had haben ed title to. the 
exposed lands through. the doctrine of reliction :. a : 


8 i: * all we know of. the defendant's claim. of ° title and. right of possession is - | 


- the complaint. Therein it is alleged, not that the defendant, claims title to the - : “ 


. ‘uncovered, land on. the theory or doctrine. of accretion. or Teliction—that. i is nega- 
: tived—but. on the theory: that the defendant asa riparian owner on the lake 


_ claimed. title and right of possession to all lands opposite the lands described in- | 


- his patent and ‘underlying the waters of the lake to the center thereof, including ‘ 

- the unwatered strip caused by the alleged. pumping operations. The defendant 

by. his demurrer’ admitted such: allegations to be true, and. that his dain as so 

t alleged. was. his claim of. title and: ‘right of possession. ae in such. view, the 
question, again of. accretion or reliction is not involved... a 


-. . The next decision haying a bearing on.the cutie ect: was Repesie * _ 
onan: 286 Pac. 625 (1980). ‘The plaintiff had. Jeased: from: the — 


- State. about: twelve acres of land containing deposits of. salt. from. 


- Great Salt Lake. The defendants ejected him, and occupied the — 


: ‘premises themselves. ‘Pleading these facts, the plaintif brought :an . 


‘action.1n ej jectment ; the defendants filed a general. denial. ‘The issue. 

' with which the Court was concerned was avhother: the State -was the - 

- owner of the lands, and hence whether. the plaintiff, ‘by virtue of his’ 
| lease, had any rights of possession. The conclusion was that the land. 


4 had been a part of the bed of Great Salt Lake when Utah was admitted 


into the Union, and that title to it at that.time vested in the State. It — 


13 mot being. shown that the State had-ever: ‘parted with title to the and, 


and the defendants not. showing that. they had: acquired any right, . 


title or interest in the land fron any other source, the Court held: : te 
that the State was the owner of the land, and that the ee under Ae 
his lease, was entitled to possession of it. — _ 


_ Since. the defendants made no claim to ownership ot any. sete Goes oo 
_ dering on the lake,1* this case cannot be considered as relevant to the | 


a | question of the right to relictions and accretions, for it is fundamental | 
that before there can be such a right, there must be an estate to: which 


i the accretions or. -relictions « can attach. dua Ve ies dia : 1 U. ce 
502. (1866). ee ee 


as ree of fact, nae owned none. See Thomas ¥. Aven. 26 P, 24 aed 5. 
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ae the question of the. right, to relictions was sisal before Ae 7 - : &, ahah. 
die court. in-a series of cases beginning o with Provo. City vid. acobsen. (State, - 


a Intervener) 176 P. 2d 130° (1947). Here, the City brought-an action Pes 


against forty. individuals | to have adjudicated. their right, title and | = 
interest to certain lands bordering on Utah Lake. The State of Utah 
‘intervened, claiming to own the lands because. they were under the 


waters of. Utah Lake on the date of statehood. The defendants were 
_ ‘successors in interest of patentees < of land bordering: the lake, and they 
claimed ownership to the land. subsequently exposed, either. by virtue. 


Of their: patents, or as riparian. owners entitled to the lands formed by - ; anes 
-reliction. ~The lower court: had. given. judgment, for the. defendants, ogee Fo 
and this was affirmed by the Utah Supreme Court. The ratio 


- devidendi was not, however, that the defendants had. acquired title by 
_-reliction; rather the Court Yeasoned that the State, which claimed to 
‘have acquired title to the bed of Utah Lake at the time of statehood, — 


had the burden of proving by a preponderance of the evidence where — | 


.. the high water mark was at that time. -The Court held that the State 

had failed to meet the burden and could not, therefore, prevail. | 
7 Shortly thereafter, upon being’: petitioned for a. rehearing, the 
‘Sitpreme Court. modified its oD and: remanded the case.to the 
| lower court, hs 


ke to- take further étidénee if the parties So déaive on the issues herein dis- 
cussed: but not previously determined. And: from such evidence and the evidence 


already received the court shall fix and. determine the exact location-of the high . es, 


“watermark as it was on these lands at the time Utah. became. a state, and there- 
_ from. fix..a boundary lite between the state and these defendants on that high |. 
7 “water. mark, and quiet the title of the lands of the respective parties. Provo | . 

“City Vv. Fucobsen (State, Intervener), 181 P, 2d 218, 215° (1947 ). 


7 Pursuant: to this modification, a new trial was held on the i issue of 
the location of the high water mark atthe time of statehood. ‘The trial 
court held that the State failed to establish by. a preponderance of the 


~ evidence that any of the: lands claimed by the defendants had. been 


‘below the ‘high water mark at the time of statehood. ‘Judgment was 
entered. against the plaintit, ‘This action was affirmed by the State 


_ Supreme Court. Provo City v. Jacobsen, O17 P. 2d 577 (1950). e aba 
Although | it might at first seem. that the Provo City. cases are ‘not —_ 


Sadia as, to. what the doctrine j is. in Utah with respect to title to 
-‘relicted lands, the fact is, as was pointed out in the subsequent case of 
ie Farrer v. Johnson, 271 P 2d 462, AGT (1954). that. those cases 


eo oe * * held in effect that defendants were- the owners of the parcels of land they 


- od respectively claimed, that is, the lands. between: the patented lands immediately vo 


an | “north of the meander line 2 and the > high: water mark. 
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“The land between the meander line on the north and ‘the water's edge of 
2 Utah Lake on the south has been farmable through most of the years although 
= during ‘some seasons it is covered with water, but by the test. applied’ in the . 

Provo City case above, for fixing the high water mark, said high. water mark .— 

is quite a distance south. of the Utah Lake meander line and the property 
between is popularly Imown as accretion lands. 

We quieted title in the many defendants in the Provo City ease ‘above, as. 
-. against the State of Utah, whose claimed property was similarly located as: he 


. disputed. property in the cases at bar.. | 
We, therefore, concluded that such lands : are subject to private ownership, 


and may betaxed. - 

Thus, both before and tian Sichosd. she: Utah Catene: Coir 
has held that the owners of real estate bordering on navigable lakes. 
_ acquire title to the lands uncovered by the recession of the waters, 

and no case can be found where the claim of an upland. owner to 
relicted lands has been rejected.1t 7 : 

Nor is there any statute vesting. title to icky iances in, ae State. 
Section 65-1-14, Utah: Code Annotated (Replacement Volume 7) 

provides that “the state land board shall have the direction, manage- 
ment and control of all lands * * * lying below the water’s edge 
of any lake or stream to the bed. of which the state is entitled * * *.” 
In an. opinion rendered in 1956, the Attorney General of the State 
held that the phrase “water’s edge” is synonymous with the phrase, 
_ “high water mark at statehood.” * But the cases have been decided 
without so construing this statute. - Undoubtedly, if the Utah: legis- 
lature had intended to.do 80, It. could have passed an act as clear and 
unambiguous as that passed by the California: legislature,-and. pro- 
vided for the management or disposal, not only of land below the 
water's edge, but also of land. “uncovered by the recession or drainage | 
 .of the waters of inland lakes: inuring to the State by virtue of her 
sovereignty.” Section 7601, State of. California Public Resources 


. Code Annotated. But sucha statute is not now & part of the Utah 


| Code, nor could its enactment now divest a Tiparian landowner of 


-_ title to accretions and relictions already attached to his estate. In 


“any event, it is not to be inferred from this discussion that the enact- 
ment of hak a statute could affect the Federal title to relicted lands. | 


The general common law, as interpreted by the. Supreme Court of . 


| the United States, determines the Federal government’s’ right to ac- 
cretions and relictions; that the Federal rule, and the ‘Utah rule, 


14 The opinions, already referred : to, of: Mtorneys: Gateeal. of: the State of « Uitah, “ex- 
pressing - contrary viGhAy were i upon me ue in the Provo " Otty CHSeRy. and were. 


. rejected. : . 
15 Biennial. Report of the Attorney General i the Gover “nor oF the State of Utah, 1954— 


1956, p. 167, 


3 ag | February 18, 1968 . : a - 
‘appeat to ‘be ‘the. samé, ‘has been. deemed worthy. of discussion, but 
_this should not be understood as implying that Utah law does control, 
or could diminish, the Federal. government’s right to. aceretions or 
relictions. a aie | 
Thus, the Area, Administrator: S. ‘eumnon that the: survey of es ie 
| lic lands adj oining | Great Salt Lake cannot be extended. to lands which 
were below the level: of the lake on the date of statehood was incorrect : 
.@ survey of public lands should. embrace all lands’ ‘permanently | 
above water as of the date of the. survey. 16 The Area Administra- i 
tor’ S decision i is modified accordingly. ' an eae : 
‘The question remaining, then, is how properly: to determine ‘elit 
lands should be included within the survey. More specifically, the. 
question is by what criteria should the meander line marking the limit 
of lands permanently above water be established? | 
_ It is the usual practice of cadastral. engineers, in deciding where. to 
run the meander. line, to study markings on the soil resulting from the 
action of the water. The official survey manual states that | 
Practically all inland bodies of water pass through an annual cle of changes 
from mean low water. to flood stages, between the extremes of which will be 
found mean. high water. * * * The engiheer will. find the most reliable indica- 
tion of mean high-water elevation in the evidence made by the water’s action at 
_its various stages, which will generally be found well marked in the soil. * * *, 
Mean high-water elevation will be found at the margin of the area occupied by 
the. water for the greater portion of each average year; at this level a definite 
escarpment in the soil will generally be. traceable, at the top of. which is the true 
position for the engineer to: run the meander line.* ald ; 
_ Also, as the State contends, the presence or absence of vegetation 1s a 
guide. to marking the boundary of the public domain, for lands 
covered by navigable. waters for sufficient. periods of time to deprive 
them of vegetation should not be surveyed as public lands. Robert 
Omar «Ponnngion, Richard L.. Oelsehlaeger, Anchorage: 024014, 
026482. (October 23, 1959) ; : affirmed, Richard L. Oelschlaeger, 67 I.D. 
237 (1960). The use of these. techniques i in locating meander lines has 
grown. out of the experiences, of over. 160 years of conducting public 
| land SUrveyey: . eb 2 


_ | 16 This has, in- ‘fact, been ‘the practice in surveys of agae adjoining’ ‘Great Salt Lake. 
‘Instructions issued to the. surveyor in. 1920 for the survey: of certain’ lands. bordering: on 
Great Salt Lake in T. 8 N., R. 2 W., Salt Lake: Meridian, state: “* * * * at’ ‘the high water : 


margin. of said lake you ‘will establish the proper: meander. corners and meander the _. 


lake * * *.” . (Group 107, Utah) Instructions issued in 1926, again: for lands in. T. 8 'N,, 
a. W., SLM, state: “Survey the shore line of the lake at the present mean high- 
_ water mark.:* * *." Instructions issued in. 1927 for lands in T. 6 N., RB. 9 W., S.L.M:, 
state: “* * * terminate your lines of survey at the intersections with the. mean. high- 
water mark of. oo Salt Lake,. ‘where wou may establish SPE meander corners.’ i 
(Group. 179,: Utah}: ee ee ee ae a ee , 
Ww Survey. Manual, pp. 281-282, 


; i, which, there 3 is no outlet. 19 ore pert: a 
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| ‘But these experiences were. , with ted ‘of water. different. from 
: Great Salt Lake. Over 92% of the United States, including all thosé - 

areas where the cadastral surveys were first. executed, are areas: of 

7 exterior drainage, ‘where. the rainfall, ‘collected i in Jakes and streams, 


“winds somewhere safe to sea.” However, in the midst of the west~ = 


| ern cordillera, between the Rocky Mountains and the Sierra Nevada — 
on the east and west, the Columbia. and Colorado plateaus: at the north 
_ and. southeast, and ie Sonoran Desert on, the southwest, there i is a 
s. large. area of interior drainage, called. the Great Basin. Actually, - it~ 
is not a single’ basin, but an aggregation of hundreds of cup-like 
basins, into which the waters, of the 6 surrounding & area, flow, and ee 


This 2000. square | ‘miles, in. ne is but s a . small “part of a . much. more 
extensive, and very smooth, desert, plain, Tt. was early realized. that 
the occurrence of such a plain: at an elevation of 4000 feet above the § sea, 
and 1 in 1 the midst of a | Region: characterized by. mountains, admitted of 
ancient Jake; i in which the constant + process of sod inentation filled ¢ itis 
minor . Aepressions,, and. reduced, the floor of. ‘the. basin. to a level 
surface. se - 
; Through: ike: atadies can vosebinele of Grove: Ker Gilbert « ee thie 
United States Geological Survey, the. history of this ancient inland sea, 
which he named Lake Bonneville, is known in remarkable detail. . 
First, the waters were low, occupying, as Great Salt Lake 1 now does, 
only. a limited portion of the bottom of the basin. © Then they gradu- 
~ ally” Tose and. ‘spread, forming an inland sea, “nearly equal to Lake 
Huron i in extent, with a maximum depth of about 910 feet. This stage | 
was ‘undoubtedly i in a period of humid climate during which glaciers 
formed-in the neighboring mountains. Then the waters fell, and the 
Jake dwindled i in size, and may actually have disappeared, leaving a 
- plain even more desolate than the Great Salt‘ Lake Desert of today. © 
- A’second high. water. stage came, ‘during another ‘period: of humid. 
climate when glaciers. again formed j in the mountains and descended 
into the lake. basin. - Waters from the melting snows. and ice and from . 
the rains that fell directly into the basin caused the lake waters.to rise, 
this time to the maximum height. of 1000 feet above the present level 
of Great Salt Lake. It was at this, the Bonneville stage, that the 
| outlet to the north ‘through Red Rook Pass was encountered, and the - 
: 18 Grove Karl Gilbert, Lake Bownectie: Washington, 1890; p. “44. | a ae oo 
19 Thid., p. 23 Wallace. Ww. euwood, The Phastographic Provinces of 2 Nor th Amerie, Bos- . 


ton, 1940, p. 394, 
20 Gilbert, op. cit., p. 21. 
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ae outflowing waters began’ +6 lower the channel ‘at thie ‘pass aan thus af 


: 4 to’ lower ‘the ‘level of thé lake: : The downward cutting for the: first ; 
875 feet was ‘somewhat, rapid. At'that level the waters met resistant: a 


~ rock and the draining’ of the: lake was halted. ‘This is known’ as the — 


Provo ‘stage.’ : Broad terraces were developed about the shores of the eae 


_ lake, and these appear today. as the most. conspicuous: of all shoreling. : 


- features’ in this ancient lake basin. ‘The shoreline features: ‘of this — : 


- stage are about 625. feet above the present level of Great Salt Lake. 7 
The water margin afterwards receded: from the Provo shore to its pres-~ 
ent. position, halting occasionally by the way, and longest. at the Stans- 


bury: shore. The area of the lake at the Bonneville stage was: 49. 5750 


square miles, or about ten times the area of the present, ‘Great’ Salt | 
_ Lake; the area‘at the ‘Provo stage Was about’ 13,000 square miles, and | 
= the area at the Stansbury stage; ‘about 7,000 square miles.24: 9° 
<The present lake is thus. but the residue of the ‘ancient sea, and o oc: . 
‘cupies a shallow depression inthe otherwise remarkably flat’ plain 


- which orice was the bed of that’ sea..: The average depth of the lake 


in 1850 was 13 feet’; the average depth is even less today, for the waters, | 
have recently retreated to the lowest levels in recorded history.2 - 
That the lake is situated in a flat, closed basin accounts for : some of 


ts most striking characteristics: the salinity of its waters, the marked . ee 


_ fluctuation in height to which it is subject, and the large areas sarod 


ae by even the slightest rise or lowering of the water. 


Wherever a constant outlet exists, lakes consist of sweet pai but. 
an interrupted outflow always results in a degree of salinity, and’ the 
— complete absence of an outflow results in concentrations of chemicals 7 
to'such an extent as to result in dense brines.2? Great Salt Lake is the 


: most notable example of a saturated brine on the North American — s 


continent. The concentration of salt in the lake varies inversely with 


| the volume of the lake: when the lake was at.its highest stage | in 187 3, a a. 


21 Gilbert, Op.- ‘ales Dp. 170; ‘Aewood,, on. cit., D. 398 ; Farnese B. Talmage, The Great ae 


Lake, Present and Past, Salt Lake City, 1900, p: 116. But see also Bulletin No. 60 of the : : 
‘University of Utah Hngineering Experiment Station.:| Reappraisal of the History of Lake 


_ Bonneville, Salt Lake City, 1953. The authors of this monograph, Dr. Vasyl Gvosdetsky 
and.Dr.. H.. Bowman Hawkes,. give other.versions of the history of the lake, and their.own .. - 
conclusion is that, instead of-having a bipartite history, as suggested. by Gilbert, with the . 


‘Bonneville, Provo, and Stansbury shorelines being the products of one lake,. the lake: rose: cae 


_.and subsided four: times, each shoreline marking a new high water stage.. 

New York Times, November 27,-1960, Section II, part 2, p. 13, col. 2. ae xa 
Isaiah Bowman,. Forest Physiography, New York, 1911, p..2412. Cf. A@ool: op. cit., 
Dp: 396 :. “Utah Lake, . however, has an outlet and is.a fresh water lake; it drains by. thes, ie 
Jordan River into Great Salt Lake. Klamath Lake, at the foot of the Cascades in. south- - 


ern Oregon, rises to a sufficient height to overflow and thus is kept fresh.. Pyramid Lake- . 


; in Nevada overflows. occasionally and thus tends to keep fresh. - ‘Carson Lake, also in Ne-- 


yada, receives large quantities of fresh water from the Sierra Nevada each spring: ane: = = 


E. is forced to overdo: thus keeping fresh.” 
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8 sample of its water proved to be 13.7 percent. solid’ ‘matter; when 
~ the lake was quitelow in 1850, a water sample was found to ie 29,4 
percent. solid matter. — This matter is mostly . sodium . chloride, 400: 


~~ million. tons of which were estimated to ‘be in. solution in the lake — 


- waters in 1890:24 In times‘of extreme. low: water, the heavily : saturated 
brine precipitates : sodium chloride on its bed shores.% ~ | 
~ The fact that the lake is a closed body of water with no. oaedlow: 
ing stream implies the certainty of variations in its:-volume.. If the 
lake had an outlet, its ordinary maximum height would be fairly con- 
stant, the outlet acting as a regulator, and pore the ieee of 
| surplas: water.?> _ | | 
But: no outlet exists, and the level of eng lake, econ, depends 
| entirely upon the relationship between the water received, through 
rainfall,’ and the water lost, by evaporation.”* The height of the 
lake can be stationary only Shen the gain from inflow and from rain- 
fall on the water surface i is precisely. balanced by the loss from. evap-. 
oration. Whenever : In any year the total access of water exceeds — 
the evaporation, the surface rises ; when the ses aaa exceeds the 
gain, the surface falls.29 : 

” Other things being equal, the ieee liga rise dine eioas years 
in.which the precipitation in rain and snow is.great, the temperature _ 
low, the relative humidity high, or the wind velocity. small. But 
these conditions must exist for more than a short period of time; be- 
cause of its large size, Great Salt Lake is scarcely influenced by the 
excessive or deficient rainfall or stream flow of a single year. It 
responds to the cumulative effect of the runoff of two or more years, 
and a rise in the lake cuaunates about two years. after the rainfall 
attains its maximum. x i : | 

The level of the lake j is tue al. finetion of aimnate: shang in veins 
| producing changes in. levels. Since the shoreline is the contour 
formed by the intersection of the plane of the level of the lake with 


the plane of the surrounding land, it follows that changes in level 


3 produce changes i In shorelines, “Except at the: southeastern. shore of 


. 24. Gilbert, op. Cit., p: 251, 253, - ; ae 2 ; 

3 Dale L. Morgan, The Great Salt bake, ‘Indianapolis, 1947, B. 389. 
- %'Palmage, op. cit., p. 45; Bowman, op. cit., p. 214. — - . . 

*7'The influx from streams is derived ultimately, of- course, fr om ‘ralifall. Three rivers . 

flow into the lake, all on its-.eastern shore: the Bear River in the north, emptying. into 
Bear River Bay; the Weber River, with its delta some miles to the south ‘of Bear River 

Bay, and the Jordan River, which flows north from Utah make, S and enters Great Salt 

- Lake several miles northwest: of Salt Lake City. . 

' 3% Talmage, op. cit., p, 45. 

_  ® Gilbert, op. Cit., Dp. 244... 

80 THI, - Bie . 

31 Ernst Antevs, Hanson and ry "ee Growth in the Great: Bada: Washington, 1988, Dp. 48. 
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| “the: lake, the’ surrounding land is. extraordinarily flat, and its slope 7 
into the lake is very gentlo..” Thus, a rise of a few feet in the level of 
_ the lake may change its contours nes and add hundreds of | 
“square miles to its surface areaez ae | 
_. Changes in the levels and shorelines of thé ney are Salt docu- 
‘mented. The lake was discovered in the winter of 1824-25 by Jim > 
Bridger, but until 1843 was visited only desultorily by trappers, who _ 


‘did not record for posterity any information relating to the level of 


the lake, or the location of its shoreline. In September, 1843, J ohn: 
-. Charles Fremont: visited the lake during the course of his second — 
exploring expedition to the west. Fremont noted that, “from a dis- — 
- cussion of the barometrical observations made during our stay on the 
é shores of the lake, we have adopted 4200 feet for its elevation above 
the gulf of Mexico. *34 ‘Fremont’s third expedition brought: him to — 
the lake again in 1845, and he spent the last week in October of that — 
~ year exploring the lake, and Antelope Island. But he did not pub- 
lish a full account of his third expedition, and the brief memoir he 
presented to the Senate in 1848 contains only a passing reference to 
the fluctuations of the lake, and to its being “four thousand two 
hundred [feet] above the level ofthesea * * #3 7 
_ In. 1849, Captain Howard Stansbury was sent by the United. States 
‘Army Topographical Engineer Corps to survey Great Salt Lake. In 
October and November of that year, preliminary to the survey, he 
‘made a circuit of the shores of the lake. Stansbury found’ a vast 
Stretch of level land adjoining the lake on the north and west: 

‘This extensive flat appears to. have formed, at one time, the mockueen por- 
‘tion of the lake, for it is now but slightly above its present level. Upon the 
“slope of a ridge connected with this plain, thirteen-distinet successive benches, 
or Water-marks, were counted, which had evidently, at one time, been washed | 


‘DY the lake, and must have been the result of its action continued for 's some cis 
ateach level * * * (36 


In some areas, far from the Jake, driftwood was encountered: 


* * * We then passed, in a southerly direction, through deep sand, along what 
at ¢ one time had been the beach of the lake, as ‘drift-wood was frequently seen 


32 Morgan, op. cit., p. 19: Talmage, on. cit., 48° Bowman, op. cit. D. 214. 
| 87). W. Gilbert, The Heploration of Western America, Cambridge, England, 1933, p. 136. 


84 J, C. Fremont, : Report on the Haploring Expedition to. the ‘Focks Y. monn: ete., Re 


Washington, 1845, p. 156. 
8 5..C. Fremont, Geographical. Memoir upon Uoper - Catifor nia, Washington, 1848, p. 8. 


He wrote: ‘The: Great: Salt lake has a very irregular outline, greatly extended at time | 
ae of. melting snows. - * * The shores of ‘the lake in the dry season, when the waters re- _ 


cede, and especially on the south side, are whitened with encrustations: of fine white 

salt Fo S" 

36 Howsid Stansbury, Wediveation and survey of the Vattey of the 6r eat Salt Lake of 
Utah, Philadelphia, 1852, RS 105. ee a 


58 DECISIONS OF THE DEPARTMENT (OF THE INTERIOR [70 LD. 


“lying on’ “the sands that stretch out. to the eastward for. many smiles... In one 
instance a drifted: cotton-wood log was seen, lying near. what had.» evidentiy 
been the water-line of the lake, as. thick as the body of a man, ee BT = 


The actual survey of the lake began in April 1 1850. One of Stans — 
bury Ss: first: observations was that. ay ay _o 


opt OR ‘Drift-wood is: -scattered along. the Sones at-an, sievatiow of Moran: or. five 


feet above the present level of the lake, which must have maintained that height _ 


for a considerable period, ‘since in numerous spots along. the drift. line “unmis- 


S takable. evidences of a | well- defined beach are: still to be traced with perfect 3 : ; 


: Precision. * ee eS | 


| *. Accordingly, Staaitiory followed the driftwood 1 ting” or > storm line, > 
as he alternately referred to it, in the early stages of the survey, even 

7 though this line was in n fact many miles distant from the actual shore -_ 
: of the lake. | eae os 3 | | 

_ However, at one ene in ihe survey, peering ¢ ‘over. a es flat “ 

_ ‘broken by: the least. elevation. for an ‘apparently indefinite distanos,” _ 

Stansbury - reconsidered the matter: Bi ee aan ie 3 : 

. The. question which. now. presented itself was in what, way. this sterile. desert 


‘was to be surveyed. ‘Apart from the consideration of time and expense, water _ 
Was only to be procured by. crossing ‘the lake, ‘bringing it to the shore, and then 


no packing it on the backs of my crew for the chain party. “This: was: obviously 
oe } ‘mpossible,: as they could not carry: enough ‘in’ that: ‘way to supply both the shore | 
‘party and: themselves. while. passing. ‘to: and. fro over .the plain. In addition to .. < 
.this. difficulty, how were the ‘provisions. to be: carried. and cooked? - ‘These con- 
siderations induced. me ito hesitate i in. risking the lives of my, people by attempting hs 


Be to penetrate this desert, where: the slightest derangement of. the. measures by 
‘which they were’ to be ‘supplied. with water might prove ‘fatal. The appearance . 
-of the plain indicated. that the lake had. not: been over it for very. many. years, | 
-for it. ~was thickly. grown. up with grease-wood; and. the great probability, . if. not — 
positive certainty. was, that, as the waters: were evidently i in-a state of subsidence, ; 
‘they. would never: again. overflow. it. . : As, therefore, my. object. was-to. survey the 
_. ‘shore. of the lake in its. present. stage, I determined to abandon,:in this instance, 
. the storm-line, and to run the line of survey to a point west-of the water, as-it 
then was, and thence to strike across the flat. to Strong’ 8 Knob, triangulating 
upon the prominent points of the ‘different’ ranges, so as to obtain their ‘general 


= ‘Shape and: distance, and: sketching i in :the intervening ground. This course would = - 


- secure all.the ends. of practical. utility, without ‘the hazard and. delay ‘to. be in- | 


curred by penetrating the desert." ca 


| Only a few days later, a: storm upon. he lake denionstratod how un- 
a certain was any line’ purporting to describe the shore of the lake: 
ee ‘The: water, ‘under the: ‘inflirence of the | ‘northern blast, rose upon the | 


ji beach crossed by.: the. line a few. days since. so as to. extend some. six or séven miles — ; 
_ .to the south: of it; put this ae ae it had returned to its old boundaries, upon _ 


% the subsidence OE the gale. 


37 Toid., p. 107... 

38 Thid., p. 158. 

39 Tbid., pp. 181, 185. 
- 0 Thid, p. 198. 
cee pp. 201, 202. 
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2 Tn the meantime, Captain Stansbw ry’ g ‘assistant, Tien Gun- ue 


| or -nison, had been surveying the eastern shore of the lake, and his *eport me. ae 


reflects similar difficultios 4 in ndepicling the border of the Jake: Syaee 


- a order to give ‘the ‘flat occupied by. the farmers. ee “The lake waters are’ | 
driven by storms over the flat and wash off from the ‘buttes, which will soon 


ie disappear. ‘Drift-wood is found some miles. from the present shore. * ae * 42 - 


“The Stansbury survey. was completed. on June 27, 1850. Tn 1853, 


7 another exploration was ‘sent to this region, “to ascertaiii the most 


practicable and economical route for a railroad from. the Mississippi 


: ‘River to the Pacific Ocean.” : “Captain Gunnison, who headed this oo 


party, was killed by Indians on October 26, 1853, near: the present site — 
of Hinckley, Utah. ‘Seven of his: party perished with him... Lieu- 

7% tenant: Beckwith completed the exploration, b but’ he had little to rept 2 
| thats was new with respect, to Great Salt. Lake: oe oa | 


"The old shore-lines existing in the vicinity of the Great Salt Take present. a 


a “antevestbig. study... Some of. them. are elevated but a few feet (ir om. five to 


| twenty) above thie present ‘level of ‘the’ ‘lake, and areas. “distinct and. as well 
7 defined: and. preserved as: its. ‘present beaches ; and - Stansbury” speaks, in’ the 
- Report: of. his’ Exploration, pages ‘158-160, of. drift-wood. ‘still existing upon: those 


_ having. an: elevation of: five feet. above the. lake, | which unmistakably indicates : 


the remarkably recent recession. of the waters which formed them, whilst their  _ 


. magnitude and smoothly-worn forms as unmistakably. indicate the levels which 2 
the. waters maintained. at their ‘Tespective formations, for ig ‘considerable 


eg, periods.” 


The siphidonica b af the dnift’ wood linea is ‘qapiasede by Grove Karl i 


‘Gilbert, who bee been i im Ete area of the lake during the s summers of at " 


1875-1878: 


= + * + Al about: ane Te aire: ‘there : is. a Sora jine: ae. the extreme | 


advance of the: water. during gales in the: summers of 1872,:1878, and. 1874... oe ee | 


_ is indicated by. driftwood and other, shore. debris and. is. especially. distinguished 
by. the* fact. that it marks a change in vegetation. -In some. places: vegetation 
ceases. at this line, but. usually. there is: a straggling growth of herbaceous plants . 


able. to: live On. saline. soil. Above. the line; on all the. steeper: slopes. not. sub- . 


_ jected. to. cultivation, the. ‘gage. and . other bushes. flourish, but. ‘below the. line 
“ they. are represented. only by their. dead. stumps. - ‘The. height. of this storm line 
: above: the’ contemporaneous. still-water surface varies: with the. locality, . -being : 


much greater. on. a shelving coast, over. which. the water.is forced to.a. consider- 


Be ‘able distance by the. winds,. and. especially: small upon the islands. . _ On. the east | 


oe is . side of Antelope: Island it. was found. ‘by. measurement. to. ae three feet above . 


. 12 Ibid, p. 213. att 7 gE Tis ate ocg ho a a Pa ee Ree ete 
a “48 Leland | Hargrave Greens The Founding ie an n Hmpire, ‘Salt’ Lake City; 1947, Dp 143. . 
i 44 Reports: of Heplorations : and. Surveys. to Ascer tain the ‘Most. ‘Practicable and .Eco- - 
- pomical Route for a Railroad. Tome the 6 Misslecipet River to oe nica ee Vesna 
a 1855, “Volume: II, Bp. Cn et mS es ae as z oie : 
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the summer stag se of the lake in As77, or about one foot above thewinter stage 
~ in 1878, . “4 
» Ae lower storm. line was obser ved by Stansbury in 1850, and has been described 
to me by:a number of citizens of Utah who were acquainted with it at that 
time and subsequently. The lake was then at its lowest observed stage; and 
the storm line was so little above it that it was submerged soon after the rise 
of the lake began. Like the line now visible, it was marked by dr ift-wood, and 
a. growth of bushes, Aneluding. the. sage, extended dow n to it; but. below. it. no 
stumps were seen. _ | pate is | 

- The relations in: time. and space of ‘éhieae: two: storm lines contabate. ‘a page 
to the history of the lake. . The fact that the belt of land between them supported 


sage” bushes. shows that previous to its present. submergence ‘it had been dry | 


_ for many years. Lands washed by the brine of the lake. become satur ated with 
| salt to such an extent that even salt-loving plants can not live upon. them; 
and it is a familiar fact that the sage hever grows. in Utah upon soil SO saline 
as to be unfavorable for grain. The rains of many years, and. perhaps even 
_ of centuries, would be needed to cleanse land abandoned by the lake so that: it 
could sustain the salt-hating bushes; aud we cannot avoid the conclusion that 
the ancient storm line had been for : a Jong period the limit of. Pe fluctmitions of 


the lake surface. 


“In the: meantime, frau: 1847 on, “Guraait Salt Lake Valley had: been - 
settled. . There thus exist, independently of the research of surveyors 
and explorers, the records: and. traditions of the iihabitants of the 
area as to the variations in the height and extent of the lake from 
1850 to 1875. “In 1875, the first definite determination, of the lake 
level was. made, and since that time a nearly continuous record. of its 


oscillations has been kept.” #* _ #3 
Dale L. Morgan, writing in 1946, suocinetly. summarized the fluctua, 


tions of the lake to his time: 


Ra 3 At the time of the Stansbury sacar in 1850 the Jake was 4 201 feet apete 
sea level. In the next 5 years it rose almost 4 feet higher, but at the end of 
the decade fell 5 feet. “In 1862 it began a: sudden, sharp climb, by 1868 rising: 

nearly 12 feet, and: in 1872 and 1873 rising 6 inches to’ its highest | recorded 
mark. After 1875, however, ite began’ ‘to plummet, falling more than 10° feet 
in'9 years, and. persuading: Gilbert that it. would. soon dary uD entirely. “Tak 
rallied briefly in 1884-1885, rising to 4, 207.5 feet, but it fell ‘yearly thereafter | 
until in 1905. it plumbed a depth. almost a foot below zero’ on the Saltair gage. 
Gilbert’s prophecies seemed on their way to rapid fulfillment when, under the | 


stimulus of a succession of wet years, the lake started - climbing again; in | 


four years it climbed - 8 feet, to a level 3 feet above ‘Stansbury’ S mark of 1850. 
For 15 years: the lake level remained fairly stable, put trending slightly upward 
until it reached the 4,205 mark. Then again, however, it dropped clear out of 
sight. In 1934 it struck - zero. On the Saltair gage, and nore ‘going ‘right on 
_ down, in 1935 reaching a low of 3.1 feet below zero. 

However, the lake level pr omptly rose 2.5 feet, but. drought . in. 1940 brought it 
down again to an a all- time low, 3. 2 feet below the. Zero » level, (OF: v4, 193.5 5 | feet: above 


8G. EK. Gilbert, ap. ‘cit, ” p. 242, 
4G, K. Gilbert, op. cit.,-p. 230. 
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sea: level. “At this point. stubboruly the lake began to striggle upward, and in’ 
April 1946 for the first time since 1934 it rose above the zero ‘level,’ “climbing: as. 
high as .3 feet into the plus zone (4,197.15 feet) before ee back below. ok 
ZeVO line,. in. the. usual late summer fluctuation. BE ode 
- After 1946, the lake. continued to: rise, until in 1953 it stood at 4200 
feet, the level at. which it was: when Fremont had visited it in 1843. 
‘Since 1953, the level of the lake has again sod going coe and i It. 1s 
_ now less than 4,195: feet above sea level. = 3 | , 
Great Salt Take fluctuates not only Prov year to year, birt: ales froma 7 
month.to month within the course of a:year.** . The annual oscillation - 
-_of the lake level i is about fifteen inches, but it has been as little as-seven — 
inches-and as great, as forty “inches, | varying with the ratio between 
evaporation: losses. and precipitation gains, and ‘it is always less’ in 
years when a steady rise or fall is occurring. The annual crest stage 


usually occurs in May, June, and July,.as a result of the melting of ihe: gee 


-mnountain snows and the consequent flooding of all streams, together 
with the occurrence of the maximum precipitation for: the year about 
or just before this time. The low stage comes in October, November, 
and. December, when streams are lowest, precipitation least, and evap- 
oration: greatest.*?. A-plot’ of the levels’ of the lake during a calendar 
| year would show a classic bell-shaped: curve, with the waters low dur- 
ing the first three months, gradually rising until they reach their peak 
in June, and then gradually declining unt pi! reach their low for | 
_ the year in November and December.** 


From the foregoing description and history of the ee hess: facts _ 


emerge: the lake since 1850 has risen and fallen. many times, within - 
a range of 17. feet; the factors responsible for this fluctuation are still 
at work, and will cause similar rises and falls in the future ; the ancient 
_ levels of the lake which were of long duration are etched on the sides 
of ridges. and hills, but the levels observed in recorded history have 
not left any permanent impress upon the soil, either because they were 
of short. duration, or because. the surrounding lands, being so flat, 
presented no resistant surface against the waters; and fhe soils of 


an area once covered by the lake are so’saturated with salt that it might - 


take many hundreds of yous for them to be sufficiently leached t to sup- 
port vegetation. | 


| AT Morgan, on. ‘cit., p. 23. A graph showing the Guetaations of Great Salt Lake from 
1851 to 1950. is included in Geological Survey “Water-Supply Paper 1314:' Compilation of 
Records of. Surface Waters of the United States through September, 1950, Part 10, ‘The | 
Great Basin, 1960, p. 25. dad ss 

8 Geological Survey Water Supply Paper 1214, op. cit., pp. 94-96, 
John M. Boutwell,. editor, The Salt. Lake Region, Washington, 1933, pp. 5- 6. 
ae K. Gilbert, OD. cit., p. 239. aay . 
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It therefore follows that easier ciethods of determining t the high = 


: water mark, as suggested i in the survey manual, are not capable of ap- 


plication to ‘Great Salt Lake. The principle embodied 4 in the manual’s 
instructions is that the annual flux ‘and reflux of a lake carves upot 
its shores. guidelines to the location of the-mean high water mark. 
This is based upon the assumption. that each year’s cycle is repeated 
within the same range: that the low and high water levels for one 
year will be about the same as the low and high water levels for any — 
other year, and that marks on the ground will result from, andyre- : 
- flect, the lake’s constantly receding from,: and returning to, the same 
levels. But this assumption, as-we have seen, is not valid for Great | 
~ Salt. Lake. Similarly, the use of vegetation as a guide to determining 
the mean high water mark is. applicable only 1 in situations where the 
chief deterrent to the growth of vegetation is the presence’and action 


a of water against.a shore, whereas the absence of vegetation on hundreds. 
~ of square miles of land adj acent to Great. Salt Lake is due to other 


peneones not connected with the location of the shoreline in: “historic 


times.» 


It fice follows that bit te Bureau’ S aca engineers ° ‘were - 


-_ to.use their. customary. guidelines in determining the high watermark 


_ of.Great Salt.Lake, they would, like Captain Stansbury, often. be - 


oper ating miles-from the waters. of the lake, and their results: would — | 
have no- relationship to the configuration of the lake as it. existed ce 
in 1896, or as it exists today, or. as it existed, at any other time ee E 


_ to which: the records of mankind extend. 


: This is well. illustrated by the. litigation i in the Provo “City cases 
supra, where it will be remembered, the State claimed ownership of - 
all lands below the high water mark of Utah Lake on the date of State- 


hood, but.was unable. to. show: bya. preponderance of. the’ Heer re 


where the high water mark on that date had been.’ | | 

Utah: Lake is similar to Great Salt: Lake in that it occupies’ a. flat. | 
shallow basin which was once part of Lake Bonneville. Unlike Great: 
Salt Lake, Utah Lake has an outlet, and is therefore a fresh water: 


. lake, with a maximum level: hot ae fee then une level. of the i 


outlet. 

In the first of the Pris City cases supra oan the Court held. 
that the State had failed to prove that the lands in issue were below 
the high water mark-of the lake at the time Utah was admitted into. 
the Union high water mark was defined in the conventional manner: 


“a mark on the land-impressed by the water upon the soil by covering — aaa 


it for sufficient length of time so that it is deprived of. vegetation — 
and its: value for agriculture puROse destroyed. This j 1s. tes same. .& 
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definition ateeals ae nits. instant: case by the appellant. Tn: a dissentings : 


opinion, Chief Justice Larson showed ‘a -keen appreciation ‘of the _ - 


a technical ‘difficulties eile me that, out of ‘the em ‘water’ = 
mark: aig & 7 


With this particular iake (Utah Lake), 3 as shown by. the cetont ‘for 1S 4 


7 _ foot: rise. about 1,000 ° acres. ‘of land’ are. ‘submerg ed, and on the contrary, for ae 


7 every ‘foot fall. this amount: of land is: restored to use: The. elevation is so slight: 2. 


; and the: outer edges so shallow. and effected :[sic] by. swamp and aquatic vegetable 
growth that ‘the’ high water mark: is extremely difficult, Af. not ‘impossible to, 
“se ascertain. i: | 
‘It is evident that the application ét thig: ‘ola established vegetation ‘yule’ ‘ig 
of only: relative value, in solving this case, for, in. territory as: flat as this. is: 


. in. the -vieinity of the lands. involved: jim this action, we shave no. distinct ae | he 
deciding mark * #.*.5 a ee oe ee ee oe : a eel 


The: subsequent. litigations eae nae rat af oo remarks, 


_ Upon: the plaintiff ’s petition for.a rehearing, the Utah Supreme Court: — a 
rs remanded the case to the district court; and directed that court. to. : 
~ take evidence ‘and from that evidence determine the exact location —__ 


of the high water mark ot Utah Lake | at the time Uke became: a 
State. | 


‘The second ‘trial 7 was s held a ea in eee course, its ae ae a 


: again: before the Utah Supreme: Court: on. trend _ State’ Ss evidence | : 
at. that trial was summarized thusly: ee PP sae : 


oes The plaintiff produced a ‘geologist who went to the: shores of Utah taxa” | 


. where the. ground was stable and hard and located. four markings of ancient: 


water levels; and ‘from: that and some experimentations which he conducted, _ . 
he concluded that the high water mark at the time of statehood was at =* 
4488.95. feet above sea Jevel which would be exactly at compromise level as 
—. that: term was used in. our previous opinions. He- conceded that this mark . Be Ke 
had: probably been made by the. water standing at that level for a period of © 
| ‘thousands: of. years. He also recognized that it might not be the exact mark |. 


where ‘vegetation would cease to grow at the time of. statehood. We are of ce 


the. opinion, after a study of. this” evidence, that it has little. or no value in 


- determining the elevation of the cate water. mark on this, ground ae the time . 
: . Utah became a state. ® 


‘The Court found, accordingly, ‘haces Gedohad miedo establish 


7 gin the high water mark was. The language of the decision implies — | 

that the Court. has not abandoned the “exact mark where vegetation ay a, 
: would cease to grow at the time of statehood”. as the criterion for 
= determining the high water mark. But this criterion, demonstrably 


: 7 unworkable: in application to Utah Lake, is even more unworkable 


a Prove ‘City v. Savobecn (State, Intervener); 176 Py 2a 130, . 138, 139 (1947). 
8 Provo. City v.. Jacobsen (State, Intervener), 181° PL 24. 213 eis 
| © Provo on Vv. Tacobsen, 217 P, i oh. 579 cent 
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when applied to Great, Salt Lake, where extensive salt flats prevent 
the’ growth of vegetation over vast: areas ‘which, have not been. covered. ° 
with water for hundreds of years. - 3 | ty Sener y 
_ Since there are no reliable physical g oides to is ee of thie jane: , 
separating the federally owned public domain trom the State-owned 
~ bed of the lake, it is hereby concluded that the proper and only: fea-. 


‘sible method of segregating Great Salt Lake from the adjacent public: 


lands is to meander the lake along the water’s edge as of the date of: 
the survey. ‘It is quite possible that | in the future, as in the. past, sur- | 
veys conducted in different years will show abrupt. breaks in the con- 
_ tinuity of the. ‘meanders, but this is.a matter of small. practical. | 
importance, since it 1s.the water’s ‘edge,. and not the meander line, 
_ which marks the actual boundary of the public domain. The extension 
of the survey over relicted lands shall be done in such a manner as" 
will not interfere with the rights of adjacent: littoral owners to their 
et proportionate interest inthe relicted area. 

. The decision of the Area Administrator, as s modified by ‘hie eae 
sion, is affirmed. . | a 

The Utah State Land ‘poses is owe he “ae of ipneal to the. 
Secretary of the Interior in accordance with the regulations in 48 
CFR Part 221, as amended. These regulations are reprinted on Form 
— 4£-1365, a copy of which is enclosed. Because the Utah State Land. 
Board is an. meeney of a State > government, no filing fee. will. be 

required. 3 3 ee os 7 

a Kam s. Lanpsmnow, | 

er “Director. 
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The Honorable as wi 

‘The Secretary ¢ of the Interior 

Washington 25, D.C. = 

My Dear Mr. SucRerary : 


In accordance | with your request of December 18, 1962, a have —— 


. examined Opinion M-36645. of your Solicitor, relating to certain 
7 applications filed by the State of Utah for indemnity selections of | 
public. land within its boundaries which is ‘under mineral lease to a 
private. firm for the extraction of potash. - It appears that the lessee 7 


is presently engaged in constructing a mine and anticipates its com- 


pletion and the commencement. of production 3 in the summer or fall 


of this year. In the light of indications that. the lessee will spend a — 


“total: of more than $30,000,000 to bring the mine into production, 
it is clear that the potash deposits are estimated to have a great value. 


S The State of Utah submitted the first of the applications for indem- 


nity selection on June 7, 1961, some months after the lessee, following 
favorable exploratory. operations and analysis, had commenced the 
excavation of a mining shaft. | 


Section 2275 of the Revised Statutes (43 U. S. C. 851) ee : 
States to select public. lands as indemnity for school lands originally 


reserved. to them but lost by. the. subsequent. preemption.of home- _ 
_ steaders, inclusion. within Federal reservations or other disposition | 


y ete OU 


852(a) (3) Supp. 1961) limits. sélections by providing that— naa, 2 
“Land subject to a mineral. lease .or permit. may . be selected if none 
of the land subject. to that. lease or permit is in-a producing or | 
producible status * * *” [Italics added.| The question . considered in 
Opinion M-36645 is whether the lands sought by the State of Utah 
are in a “producible status” within the meaning of this statute. __ 
Opinion M-36626. issued in your Department on September 8, 
1961, held that mere knowledge that land under lease or permit 
contains valuable mineral deposits does not render it in a “producible 
status.” Opinion M-36645 of your Solicitor expresses the view that 


_ this conclusion is incorrect and adopts.a standard less favorable to 
the states. It advances the view that the phrase “lands in a produci- | 


ble status” includes “any mineral lands which are subject to lease or 
permit and which aré known, at the time of selection, to contain a 
valuable and accessible deposit of. mineral in such quantity and .of 


such quality as to warrant the expenditure of funds for its extraction _ 


and i production. o Using this standard, your Solicitor has concluded. — 
| te 7 | 70 LD. No. 8 


oer a eee 


—-66. “DECISIONS oF THE DEPARTMENT oF THE INTERIOR (70 LD. | 


in his. opinion inate the applications filed ye Utah matist be denied 
_ because the lands which are sought have been in a “producible status” 


at all times since a date prior to the filing of the first application. 2 | 


“Tt is my view that the earlier of the two opinions reaches the correct _ 


e result and that the land sought by Utah is not ineligible for indemnity 


~~ selections. under section 2276(a) (8) of the. Revised. Statutes. a 
It has long been congressional policy to grant States entering the 
Union i in which there is public land certain sections in each township — 


of such land for the support of their public schools.t However, title 


does not pass to the States until the granted lands have been surveyed, 
with the result that in the meantime they may be appropriated under 


_. the Federal land laws by. private persons or the Government itself. 


In order to make up for the lands thus lost to the States, Congress | 


| enacted section 2275 of the Revised Statutes, giving a State the right — | 


to select other public lands of equal acreage within its boundaries as 
‘indemnity. aa | 
Originally, mineral lend were excluded both from grants in ‘plade 

to the. States and from State indemnity selection. 2 However, the act: 
of January 25, 1927,? expanded existing grants in place for. the support 
of public schools fo include some sections. of mineral land. Not in- 
cluded were lands of this character which were under mineral: lease 
‘or permit at the time of survey. Amendments to this statute later 
- removed this limitation so that grants in place now extend to school 
sections, whether or not mineral j in character, which have been made | 
subject either to mineral leases or applications therefor. ¢ Tt was not 
until 1958 that Congress enacted legislation making it possible for | 
the States to receive mineral lands by indemnity selection. It is this 
legislation under which Utah has filed the applications which are now 
in question and which must be construed 1 in considering whether those | 
applications should be granted. ) 
The legislation enacted i in 1958 aniended: section 297 6 of the Revised : 
7 Statutes (43 U.S.C. 852) to allow a State to make indemnity selections 
from any unappropriated, surveyed pups lands within the State, 
subj ect to the following restrictions:* . _ ha 
1. No lands mineral in character may bo selactad except to the ex: 


tent that the selection is ‘being. made as  indemmity, for. lost mineral ee 


lands. . 
~ oy kT the. case: of Utah, Coder get aside” geetlonys 2, 16, 82. and 36 3 in each township. _ 
Act of May 3, 1902, 32 Stat. 188,43 U.S.C.853. 00 Be ets 
2 See United States v. Sweet, 245 U.S.. 563 3 (1918). 
- 344 Stat. 1026,-48 U.S.C. 870... as ” 
—  . 4Aect of April 22, 1954, 68 Stat. 57; act of July 14, 1056; 70. Stak 529; 43 U. ‘8. CG 870. 
- & Ket of August 27,. “1958, ' 72 Stat.. 928, 43 U.S.C. 852 (a). B.S. 2276 was. ‘further 
amended by, the act of Se 14, 1960, 74 Stat. ema 48 U. S. C: Beene in particulars 
en need not be noted here. 7 . 
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| 9, No ie on a ine eeologic structure ra a, ‘producing oe or 
gas field may be selected except to the extent that the selection is being. 


- made as indemnity for lost lands on such a structure; and 


_ 8, Land subject to a mineral lease or permit may be selecied only, 
if none.of such land is in a “producing or producible status.” : 
As introduced, the bill which amended section 2276 did not. contain Ae 
| these restrictions.’ .They made their way into the legislation upon 
the recommendation of the Department of the Interior (hereinafter 
referred to as “Jnterior”). Interior originally recommended that. 


what is now the third restriction exclude only lands subject to a min- 


eral lease or permit which are in a producing status.* : Thereafter it : 
‘took: the position that— 7 7 

 “ This] language * * * is not vances ere ee would 
- permit a State to select. land subject to a mineral lease when none of 
_ the land subject to: that lease was in-a producing status. Presumably, | 
this would permit the selection of leased land on which there is a well. 
--eapable of production, but on which production has. been suspended. 
It is, therefore, suggested that the words ‘producing status’ * * * be 

‘replaced by the words ‘producing or producible status??? It will | 


-be noted that: this explanation by Interior referred. only to a 


oil well and did not mention thé meaning of the word “producible” 
in relation to solid minerals. The meager legislative history of the - 
1958 ‘act 7° reveals no discussion of this point and nothing to indicate 
that. I was Im any one’s mind cane the period when the legislation : 


Where land subject ‘te: a mineral lease or permit is selected, the State alomeas ‘to the 


rights and obligations of the United States thereunder. and the- lessee. or permittee is. left 
. in, the same. position as if the: selection had. not been made (act of Aug. 27, 1958, . as 
2 amended, footnote 5, supra). Rents and royalties. paid to the Dnited. States under leases 
for potash mining are distributed as follows: 3714 ‘percent is paid to: the State in which . 
the land is located, . for. expenditure on roads. or for the support -of public educational 


7 institutions ; 52%4 percent is credited to the reclamation fund in the ‘Treasury, a fund. — 
—. devoted’ to. the development of water:for. the: reclamation of: arid land in ‘the: western 


states 5 and. 10 percent remains in the Treasury (See. 5, act of Feb: 7,-1927, 44 Stat. 
1058, 30 U.S.C. 285, and act. of Feb. 25, 1920, 41 Stat. 450, aS amended, 30 US. C,. 191). 


a State generally. administers leased . indemnity lands ‘which it. has selected and receives © 


| all: revenues accruing after selection to be used for the benefit of its Public schools. 
However, in cases where a portion of land.under a lease is not available for ‘selection, the 
United States continues to. administer. all ‘the-land under the lease and retains 10 percent 7 


'. of the revenues allocable to the State, the remainder of 90 percent going to the State for 


_ its schools (R.S. 2276(a) (4), 43 U.S.C. 852 (a) Ga, It appears that a number of Utah’s 
si applications here are for partial selections. ie. er utg Gee, nee * 
78, 2517, 85th Cong. ° 

8 Letter from Interior to Senate Committee. ‘on “Interior ‘and insular’ Atteirs, aatea 


ae 'Feb.. 27, 1958; 'S. Rept. 1785, 85th Cong:, 2d sess.; pp. 4, 6.° 
9 Letter _from Interior to House. Committee on. Interior oie Insular Affairs,, dated cae 


° Junie 16, 1958; ‘H. Rept. 2347, 85th Cong., 24 SeSS., p. B.. . 
10 Transcript of. hearings of July 22,- 1958, on 8. 2517 and H.R. 42117- ‘of the Public 


Lands Subcommittee of. the House -Committee on‘ Interior® and Insular’ Affairs’ (not - 


-- printed) ; S. Rept. 1735 and H. Rept.’ 2847,:s5th' pores 2d sess: 5104. Cong. ‘Ree. ‘1921-22, 
- 18289-90. 
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was, before Congress, Tadeed: whiat little there is in the isha as 
history bearing on the third restriction is almost exclusively con- 


: cerned with its application te pene lands productive or pone 


- productive of -oil.or gas. | 
- Ordinarily, grants by the United States must ‘be poasrarede strictly | 
against the grantee. However, a different rule applies where, as 
| hens. the grants are made In “legislation of Congress designed to aid 
the common. schools ee the States * * *.” Suclr legislation, ‘the ‘Su- 
_ -preme Court has held, “is to be-construed liberally 2 rather than restric- | 

— -tively.”™ In view of the fact that under this canon of construction 
the burden lies upon Interior to demonstrate that the construction 


of the statute adopted in Opinion marae 1s correct, the mere dic- 


tionary definition of “producible,” ze¢., “capable of Going produced,” 
goes far toward establishing the Eee of the contrary construc- 
tion advanced in the earlier Opinion M-36626. The minerals in ques- 
tion here are, of course, not now capable of being produced except 
in the sense that it is now physically and financially feasible to take 
steps that will reatilt1 in a the prouclion of such minerals at some future 
time. 

This view of the statute ‘is reinforced by the fact that the presence 
of minerals in paying quantities, equated in the opinion of the Solicitor - 
with minerals that are ina “producible” status, is described in terms of 
“valuable deposits” in other statutes dealing with the public lands.1? 
The inference is strong that if Congress desired to invoke this con- 
cept, it would not have used the new term “producible” but would 
have employed the standard language. 

Moreover, beyond these general considerations, Tt appears from an 
analysis of the effect of the statute that the construction of it ad- 
_ vanced by the Solicitor-is. at :variance with the manifest. intent of 
Congress to authorize the States to select. some mineral lands which 
are subject to. lease. » It is,-of course,.a basic rule of statutory inter- 
pretation that a construction which has the effect of making a. statute 
“Ineaningiless should : be avoided: if at: all possible. An analysis of 
the statutes governing the granting of mineral leases on public lands, | 
to which I now turn, shows that.no lands. subject. to lease for the 
production of potash and other solid minerals would be available . 
for selection under Interior’s construction of R.S. 2276. 

The statutes applicable to the granting of leases for exploitation 
of oil and gas vary from those. relating to the exploitation of solid 

: minerals. Exploration for oil and gas. is allowed by means of non- 


oe a Wyoming. Ye United States, 255 Us. S, ‘489, 508 (1924). 
ma. ‘Bee, €.9., 30 U.S. ¢. 223, en 22, ae 282, and 28s. 
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canipatitive 1annesis in cases where the lands are not within any en 


geologic structure of a producing oil or gas field. Where a known 
structure of this nature exists, leases are granted by competitive bid- 


ding.* The exploitation of potash and certain other minerals is _ 


handled in a somewhat different: manner. Exploratory operations 
designed to establish the existence of mineral deposits of a quantity 
and quality sufficient:to justify commercial exploitation are licensed by — 
a prospecting permit. A lease for such exploitation may not be — 
granted until it appears that deposits of this kind have been found. 


Thus, where a permit has been issued in the case of potash lands, the _ 


_ permittee may obtain a. lease upon a showing. that. “valuable de- | 
- posits * * * has [sic} been discovered by the permittee * *.* and that 
such land is chiefly valuable therefor.” “lands known to contain val-_ 
~ uable deposits” of potash which are not covered by permits or leases 


are subject to lease by advertisement, competitive bidding or other _ 


- methods fixed by general regulation.** A comparison of these leasing. 
methods shows that the noncompetitive oil and gas. lease—z.e., one 
granted where there.is not a known geologic structure-—corresponds to 
the prospecting permit granted for a search for potash. . The competi- 
tive oil and gas lease corresponds to the mineral lease for potash. 
The second restriction contained in R.S. 2276, as amended, provides 
that lands on a known oil:and gas structure may not be selected by 
way of indemnity unless the base lands are on such a structure, thus 
severely limiting the possibility of selections where there is a com- 
petitive oi] and gas lease. R.S. 2276 therefore leaves outside the 
scope of the third restriction, and open for indemnity selections so far 
as oil and gas are concerned, mainly lands subject to noncompetitive 
leases, sometimes called “wildcat” leases. This scheme as to oil and 
gas lands was enacted deliberately and, when considered with the 
example given by Interior in proposing the addition of the word “pro- 
ducible” to the third restriction,” makes evident a congressional policy 


to restrict the number of ee selections of known oil and gas | 


lands, | : 
- Neither the 1958 inehonient to R. s. 20°76 nor eer in the jie: i 
lative history manifests a parallel policy as to potash or other solid 


minerals. More particularly, there is no indication in the third restric- 


tion or in its history that Congréss.intended in the case of those min- 
erals to authorize only the selection of. Jands subject to a gas as 
"13 Section 17 of the act of Feb. “25, 1920, 4} ‘Stat: 448, as amended, 30° U. S. Cc. 226. : 


4 Sections 1-3 of the act t of Feb. 7, 1927, 44. Stat. +1057, as amended, 80 U.S.C. 281-283. 
' . 1BP. 67, supra. 
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| wien of a eyildoat” oil” a gas Taeeoand to afiluae leased 
lands. © Yet it is just this result which is reached in Opinion M-36645,_ 
‘for the word: “producible” is there construed to forbid indemnity. 


selections where’ “mineral lands are subject to lease or permit and 
_ * * * are known, * * * to contain a valuable and accessible deposit 


_ of niineral i in See quantity and of such quality as to warrant the ex-. 
penditure of funds for its.extraction and production.” Since only 


lands which are known to contain valuable deposits of potash may be 


leased for the extraction of that mineral and, as a practical matter, 
— leases will be obtained only where the expenditure of funds is war- _ 
ranted, this construction of the statute would exclude from indemnity 


ae _ selection all lands leased for the mining of potash. To repeat, I find 


neither a specific statutory proven nor a legislative: record on which 
| to base such exclusion. _ 3 mae & | 
_ For the foregoing reasons I have cocluden. fiat ihe iandand Bot 
forth in Opinion M-36645 is not valid and that the.one set forth in 
~ Opinion M-36626 should be retained. In my view, lands leased for 
the extraction of potash are not in a “producible status,” and ineligible | 
for an indemnity selection, until the mineral has been or can be ex- 
“tracted in commercial quantities. ‘This view is consistent with Inte- 
rior’s regulation pertaining to the third restriction of R.S. 2276 (a) 7° 
After stating the gist of the restriction, the regulation continues as 
follows: “It [the law as set forth in R.S. 2275 and 2276] permits the 
selection of lands withdrawn, classified or reported as valuable for 
- coal, phosphate, nitrate, potash * * * if such lands are otherwise | 
__ available for, and subject to, selection * * *? [Ftalics added.]  Ac- 
cordingly, { am of the opinion that inasmuch as the State of Utah filed 
the applications for selection pending in Interior prior to a time when 
potash could be mined from the selected lands, R.S. 2276 (a) (3) does 
not bar your approval of those applications. 

Although I believe that the legislation enacted in 1958 must be con- 
strued as indicated above, it is also my: conviction, based on my study 
of this matter, that Congress did not’ foresee and evaluate the effect 
of this legislation upon. lands containing solid minerals. As it now 
réads, the statute provides a means whereby some of the States could 

be permitted. to select, by way of indemnity, all public lands within | 
_ their:borders which‘are’ found’ from time: to time to contain valuable: 
ver deposits of such minerals. ‘Lam advised: that. the potential impact of 
the statute upon revenues, ‘primarily those used. in the Federal recla- 
mation fund, is very substantial, and the. wisdom and fairness of'such — 
ay diversion of funds s seems Open. to question. Accordingly, — my 


1043 CFR, 270.1(c). 
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a té pene the facts to the attention. of the appropriate comin Ps 

of Congress together with your recommendation as to whether remedial _ 
action is required. ‘. ~~ Saat 7 ; | 

In the meantime, your. pitontion is ey to the face that, ade 7 


og section 7 of the Taylor. Grazing Act (43 U.S.C. 315£), you have discre-_ 
tion to determine whether particular. lands should be made available — 


- for selection’ under section 2275 of the Revised. Statutes.. “That dis- a 

| eretion has, of course, already been exercised: in the present, case.” 

However, you. may wish to take appropriate action under the Taylor — 

Grazing Act as to future cases in order to prevent further selections oo 
from being made by the States, at least pending: further consideration -_ 

of this matter by the Congress. 3 

| Sincerely, - | 

: | "Roper. Hi; ee ie 

Attorney General... 
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school Tands: Indemnity Selections—Mineral Teds: Generally 


Section (a) (3) of the Act of August 27, 1958 (72 Stat. 928, 43 0. 8.0. 852), < 


‘does not authorize. the selection of lands which have been probed by core 
drilling and extensive exploration work to the. extent that the boundaries 
and quantity of.a valuable deposit of mineral are well defined and the 
mineral within such deposit is known to: be ‘of such’ quality as. to warrant 
expenditure of funds for extraction. : : 


| Words and Phrases 


Land in a “producible status”. as that term is ‘used in section (a) (3) of ite 
Act of August 27, 1958 (72 Stat. 928, 48 U.S.C. 852), includes mineral lands 
subject to lease or permit and which are known, at the time the application 

for selection is complete, to contain a valuable and accessible deposit of 
Imineral in such quantity and of such quality as to warrant the expenditure 
of funds for extraction and production. | 


See Attorney General a ee i, 1968, p. 65.. or ae 
M8645 Ee ae er a December 17, 1962. 
To: Tux ‘Snorsrany OF THE Iwrertor. 


: ‘Supsxcr: Ura INDEMNITY Suuncrions, ee Creek rer Anna. 

You have requested that J review: Opinion M-36626 of September 
8, 1961, relating. to-the selection by- the. States of mineral lands .sub-— 
ject to ‘Tease or permit under Section 2276° of the: Revised: ‘Statutes 


a U. S. C. ee eee M-36626 held that “knowledge that land a 
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under lease or permit contains valuable mineral deposits does not 


rt, render it ina ‘producible status’ within the meaning of section 2276— 


(a) (8) of the Revised Statutes (43 U.S.C. 852 (a) (3))” ee I have | 

determined that this conclusion i is not correct. 
The State of Utah is seeking to make indemnity Balaéticns of land | 
under mineral lease, which land is known to coritain a valuable 
deposit of potash stifficietit in both quantity and. quality to warrant 


_ the éxpénditure of funds for the purpose of extraction. Prior to the 


| filing of the application for lieu selection by. the State, the Delhi 
| Taylor Oil Conipiny had fully core drilled the property. The first 
hole was completed on February 17, 1957, disclosing the existence of 
a valuable deposit of potash. Further ‘exploration and analysis of - 
the property was made and more holes were drilled which revealed 
_ that the quantity and quality of the mineral was such as to warrant 
the expenditure of finds for its extraction. On January 19, 1959, 
- Delhi Taylor Oil Company filed application for a preference right 
lease, and on May 1, 1959, the lease was issued to Delhi Taylor. 
Subsequently, all Tights. in the lease were assigned by Delhi Taylor 
_ to the Texas Gulf Sulphur Company. Following the award of the 
| preference right lease; but: still -well in advance of the application 
for selection filed. by the State of Utah, excavation was commenced 
of a mining shaft for the purpose of extracting the potash.t The 
State of Utah subsequently filed. eighteen applications to open the 
property under lease as suitable for indemnity selection? 

The State applications were made under the 1958 amendment 
to section 2276 of the Revised Statutes (43 U.S.C. 852) ,* which per- 
mits a State to make heu selections of lands subject to the following 
three conditions: | 7 

1. No lands mineral in cheesey may be selected except to the 
extent that the selection is made as indemnity for lost mineral lands; 

2. No lands on a known geologic. structure of a producing oil or. 
gas field may be selected except to the extent that the seléction is 
made as indemnity for lost lands on such a-structure;and 
_. 8, Land subject to a mineral lease or permit may be selected only 
. ifs none of such land is in a Producing ¢ or producible status. 


1 From information available in thé files of Geological Survéy, it Appears that the — 


- = company has expended in excess of $10 million in the exploration and development of this 


‘potash area and anticipates expenditures totaling $380 tnillion: or moré by the time produc- 
tion actually commences in summer or fall of 1963. . 
2The number and filing dates of the pending applications are CeeL forth i: the Appendix. 
‘Soiie of the pending. applications: for sélection will: attach until the lands are popenes ang 
Classified as suitable for Selection. sd . — 
. * Act of August a, 1958 (72 Stat. 928). 
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| es is nae for: purposes of this opinion ‘that the State + 1S Oiler | 
| ing mineral base lands.‘ Thus, the issue. here is whether the third | 
condition, is met, 2.¢., whether the selected lands, which are now 
under lease, are in either a “producing” or “producible status” within | 
the contemplation. of the act.. I have examined the. language and — 
the entire history of the pertinent statutes to determine the intent 
of Congress. TI have also carefully scrutinized the facts and technical — 
data relevant to the proposed selections by the State of Utah to — 
determine whether such: selections fall within the purview. of the 
. statute. These studies have led me to conclude that the interpretation’ 

of the statute set forth in Opinion M-36626 is incorrect and that, 
_ for reasons hereinafter stated, the Jand i in ‘question is not eneree for. | 
selection by the State of Utah. a a r 


“Lands + in a Producible S tatus” a 


Words i ina statute are usually to be given their commonly accepted - 
meaning. The Oxford English Dictionary. ° defines producible aS. 
“capable of being produced. » “Status” is synonymous with “state” . 
or “condition.” * On a literal interpretation, “lands in a producible 


status” would mean land in. a “condition” in. which it is § “capable of. a: 


_ . being produced.” Of course, this meaning could not apply here since» 


the mineral within the land, not the land itself, is meant to be the 


object of. production. “Where, in the “interpretation, of statutes, the 
acceptance of the literal or usual meaning would lead to absurd re-. | 
_ sults or would thwart the obvious purpose ¢ of the statute, s such meaning 
must be rejected. See Helwering v. Hammel, 311 U.S. 504:(1941); 
United States v- Lederer Terminal Warehouse, 139 KF. od 67 9 (6th. Cir... 


1943). “Producible” must consequently be used in a.sense which would ? 


give the following meaning to the phrase in. question: ‘Land which. 
contains minerals. capable of being produced.” Since the lands IM. ... 
“question are known: to contain valuable. ‘mineral and. it has. ‘been. | 
definitely established that the mineral can be. produced therefrom, it. 
would appear t that they: are ina,‘ “producible status.” ete, 
Opinion M-36626 held. that the phrase-lands in a producible status” 
- means lands in such actual physical condition that minerals can im- 
mediately be produced 1 therefrom. The effect of this i is to make leased | 
| mineral land available for lie selection although known. to contain, 7 
: 4The Bureau of Land. “Management. is currently investigating: the ‘nature. and charac-. 
teristics of the base lands underlying the applications filed. by the State of Utah to. 
determine whether such Jands have been properly classified” as “mineral Jands,”" ‘the 
present classification: being in. doubt. - Coe 2 


5 Vol. VII, p. 1422 (1953). 
% The American College mela D. 4181. 
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; valuable idinarals’ in quality anid quantity sufficient to justify a mining” 
operation. In fact, it makes such lands available for selection by the 


States even though the exploration work has been completed and the 


development of a mining shaft and other facilities is so advanced that 


a production is imminent. The historical background and. the. legisla- 


: tive history of the 1958 amendment establishes that there i is no basis = 
- for such a construction. of the language of this act. | in 


| es istorical B ackground 


The 1958 amendment is the most recent in a series af Congressional 7 
enactments relating to school grants involving mineral lands. Tobe | 
interpreted properly this amendment must be placed in its proper his- _ 


_ torical context. Since 1785 it has been the policy of the Federal Gov- . 


ernment to grant to new States numbered sections of land to be used: _ 
‘in support of their public school systems. In some Western States. 
as many as four sections in each township were granted in recognition 
of the arid nature of the lands and the large reserved areas unaffected: 
by the grants. These sections were spaced widely apart in each town-. 
ship in order to give each State a proportionate part and fair cross 
— section of all alncned of land within its boundaries.’ Prior to 1927, it 
 -was settled Congressional policy to except or withhold known minéral 
-Jands or the mineral estate in such lands in making g grants of public - 
lands in the West for schools. This policy was so well settled that in 
United States v. Sweet, 245 U. S. 568 (1918), the Supreme Court held 
that as a matter of Governmental policy, a schoo] grant was deemed 
to pass no title to lands known to be valuable for minerals, even 
though the statute establishing 7 > grant contained no express reserva~ | 
_ tion of mineral lands. . 7 : 
The rule for determining mieihor or not the lands. were mineral 
- within the meaning of land grant statutes was spelled out by the Su- 
- preme Court in United States v. Southern ae featlroad Vo. 251: 
TS. 4,18 (1919), as follows: see | 


a. * * * the known ‘conditions at that time were such as . reasonably to engender : 
the belief that the lands contained oil of such quality and in such quantity’ as: 


| would render its: extraction. profitable: and justify expenditures to that end. 


This test had earlier been applied with respect to lands containing | 
_- solid minerals in Diamond Coal & Coke Co. v. United States, 233 U. a) 
236 (1914). Under the early school grant statutes, States ‘which lost’ 


. school sections because.of their mineral character, as determined: by —, 
the applicable test, could select. unappropriated, surveyed public lands, — 


— not mineral. in ners on an. equal pee basis as s indemnity for ‘ 


the lost lands. (26 Stat. 796, 43 U.S.C. 852)... 


~ oe See 104 et Ree, 1i921-29 head! (Remarks: ‘Of Sinatee Watkins). i, 
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Tn 1914, lence amended the ‘mining laws in a manner Sn + ; 
allowed ae State to make Jieu selections of lands valuable for phos- 


phate, nitrate, potash, oil, gas or asphaltic minerals (the minerals — 


later. covered by the Mineral Leasing Act of. 1920), ay t only if these : ig 
minerals were reserved to the United States.? 


In 1927, Congress, over the strong obj ections of the eres af . 


_ of the ence abandoned its: policy of excepting, mineral lands from a 


the grants of ee school sections in place. The Act of Jan- z 


nary 25, 1997 (44 Stat. 1026, 43 U.S.C. 870) extended previous school 


grants to embrace iumpbered school sections which were mineral in - 
ca shine acter, subject to existing rights. It provided that the minerals e 
in such lands: could be disposed of by the States only under. leases 
with the resulting rents and: royalties. used for the support of the 
- common or public schools. But, notwithstanding this change of policy . 
- which included mineral lands in the grants of school: eee) net ; 


- ‘selection. of mineral lands was not. allowed. 


om, 


3? 


The 1927 Act excluded from its operation lands nich were sib? 


- ject to or included i in existing reservations, Federal court proceedings, | 
or In any valid application, claim, or right initiated under Federal _ 
law... Thus, lands under mineral leaige or permit were excluded from 
the. grants. Amendments to the 1927 Act were adopted i in 19549 and | 


1956 *° to pr ovide that the existence of a mineral lease or- leases or 


- applications therefor on any numbered school section: at the time of 7 : 
- survey did not preverit the attachment of the grant to a ‘State of such — dee 
section. . Neither amendment, however, went so far as.to extend to. 


the States the pr ‘ivilege of. making lieu selections of mineral lands. = 
This Step was taken in 1958 by the enactment of P. L. ads ms 1 | 


Legislative Histor “y of the 1958 Act 


- I have examined carefully all of the » legislative eee? of: the 1958 , = | 


_ = Amendment, including the Departmental recommendations, which . 
_. bears on the interpretation of the phrase “lands in a producing: or: 


producible status.” Atno point in this material did the framers of the _ 


amendment undertake to provide a. detailed definition. of. these terms. 
However, ‘the several changes in. the bill as originally - presented, oN 

| together with the explanation of these changes, indicate that.Congress _ | 
Intended that lands under mineral lease which have been ‘developed 
‘to the. point that production is a certainty should. remain unavall: | 

| able for selection by the States... , OL ee eae 


8.88 Stat. 509, 30.U. 8. C.. 421; 28s... 
° 68 Stat.57, 48 U.S.C. 870. 
070 Stat. 529, 48 U.S.C. 870. 
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_ The bill which was, subsequently amended and later enacted into 
law as P.L. 85-771 did: not contain the limitations set forth in sub- 
‘sections (a), (b) and (c) of the present law.?t The language of 
the original bill would have allowed the selection of lieu lands of — 
known mineral character regardless of the character of the lost lands. 3 
The pertinent portion of the orig inal bill provided as.follows: a 


4 ® * and other lands of eatin acreage, ‘whether or not known to be valuable 
for minerals, are also hereby appropriated and granted, and may be selected 
Dy said State or: Territory to compensate deficiencies for school purposes eee 


‘The Secretary of the Taterior reported on the bill to the Senate Con: 
mittee on Interior and Insular Affairs on February 27, 1958, recom- 
mending substantial chang es in-its s language: aoe report stated in 
relevant part as follows: | ea 


- Since existing law permits a State { to obtain title to ‘school sections in plies 
which are mineral. in character, it does not appear to be just to pr ohibit the State 
in all cases from selecting mineral lands as indemnity lands. However, we do 
not see any justification for permitting a. State to. select. mineral lands except 7 
‘when it is selecting lands as. indemnity for lost mineral lands, and, therefore, 
we believe that the proposed amendment of section 2275 must be revised con- ~ 
sider ably. | 

In giving a sista sections in place it was intended that a. State would acquire 
aA proportionate part of all classes. of land within its boundaries, and the authori- 
zation. to make selections. on ‘the basis. of equal acreage rather than of equal 
-Walue carries this policy. forward. Under S.. 2517, as introduced, a State | 
~ would. even have the right to. ‘select. school lands in lieu of school . 


lands that do not exist. We believe, accordingly that 8: 2517 should be | 


amended: so that it would. permit a State to select mineral lands: in lieu 
: of school sections ‘in place, mineral’ in character, which were lost, providing 
. that the lands to be selected: by the State are. not subject to a producing - 
mineral lease or permit, nor on a known geologic structure of an oil or gas 
field. This would prevent a State from being: able to wait until after mineral 
production had: actually. been started on a: pares Of. land. before. it. determined : 
to select it.  . tek —- sett, tie | 
| Following the text of the Secretary’ Ss ones a . proposed amendment 7 
was set forth, providing, 1n relevant part, as follows: | hag | 
That lands: mineral in character, which are not ina known geologic aces of 
‘a producing oil and gas field, may be selected by: the State or Territory te the 
extent: that: ‘the selection is, being made as indemnity for mineral lands. lost to. the 
State or Territory. because. of . appropriation. prior to survey: | Provided further, 
That. lands subject to a mineral lease or permit may be selected, put only if all 
of the lands subject to that lease or permit are selected and if none. of the lands 
‘subject to the lease or permit are in a producing status: * * * [italics supplied. J 
No reference was made in this proposed a amendment to lands in Be 
“producible status.” - | a , 


“8, 2517, 85th Cong. 


7 ~ UTAH: INDEM, SELECTIONS, ‘CANE CREEK POTASH: AREA. nd | 
| ‘December 17, 1962 ; - 


| The aha prope by the ‘Department ‘were taoorporated's into 

the House version of the bill (H.R. 12117) and, following the intro-* 

duction of this. bill, the Department submitted its second report. sug- 

| gesting. additional changes which would further restrict. the States in 
making lieu selections of. mineral lands.- Among-other su; ggestions, the | 
Assistant Secretary advised the House Committee Ghats. Ate aeee* 

‘The language of ‘subsection (ay(8). of section: 2276, as it ould be amended: 7 | 


 *=#HLR. 12117, is not sufficiently restrictive. since it would permit a State to select 
- land subject to a mineral. lease ‘when none of the land subject to that: lease was 


ina producing status. Presumably, this would permit the selection of leased . : 


| land on which there is a well capable of production, but on which production has 
been suspended. pis is, therefore, suggested that the: words “producing status” 
at page 4, line 12, be. replaced by the words: “pr oducing ‘OF pr oducible status. <a 


The suggested revision was iheorpotsted into the bill as subsection 
OS ee | | 
The language used byt the Department i in decorniiending the changes 
in the bill indicated that no justification was seen for allowing the 
State to select lands which. were likely to be far tmhore valuable than 
the ‘school séctions which had’ been lost. The changes recommended 
by the Department were based upon a principle of fair indemnifica- | 
tion. The particular restriction involved here was designed to prevent 
the State from waiting until after mineral production had actually — 
‘been started on a parcel ‘of land before it determined to select it. — 


There ‘is no qualitative difference between lands on which production 7 


has been actually started and lands on, which production is certain to _ 
occur ‘but: has not actually begun. It is thé certainty that valuable. - 
minerals can be and will be produced from the land which is crucial. 
To allow the selection of the lands sought here by the State of Utah: 
would grossly violate the principle of fair indemnification ‘which was 
announced and discussed in the Department’s reports on the bill. 
When-the revised version of the bill reached the floor of the Senate, | 
Senator Arthur V. Watkins, who reported on §, 2517 and managed 
the bill on the floor of the Senate, made a statement outlining the pur- 
pose of the legislation and acknowledging the restrictions imposed on 
the selection of mineral lands. Senator Watkins set forth the. ‘pur- | 
pose of the amendment 1 in the following eal : | 
- 2 As finally drafted. subsection (a) (3). read 28. follows : ae ; e 
“Taands subject to a mineral lease or permit may be selected, but uty if all the. Jands 


subject: ‘to that lease or permit aré selected and if none of the Tans subject to that lease 
‘or permit are in. 4 producing or :producible status :”’ eats 


18'The- relevant portion of Senator Watkins’ ‘statement vecnrdine the restrictions in ‘the 


_ bill. simply, Gpoted or wehaneeecd the. janeueee of the bill. See 104 ea Rec, 11921-22 . 
» (1958). =i | aes | 7 


78 DECISIONS. OF THE DEPARTMENT oF. THE INTERIOR 170. LD. 


The alijective of this legislation is aa to make ainle the States which: have 
pending in lieu: selections of lands for. preempted school sections. It gives ‘the | 
States and Territories affected. the right to select: mineralized Jand. for forfeited 


_ school sections which were mineral in character, This, the committee feels, is 


doing nothing more than the Congress intended in the original grants under the | 


respective enabling acts, wherein. the. sections were granted by specific number 


in order to. insure that: the schools received ¢ a fair cross-section of land values. 104 
' rene: Ree. 11921 (1958). re oe = . 


Tt is: obvious that oe avowed | purpose would be sabeawad if a 
States were permitted to receive more than a fair cross-section of land 


values. by selecting proven lands on which mineral production has — | 
actually begun or is certain to commence due to the known value and 


extent of the mineral deposit. ‘Senator Watkins also acknowledged 
in his statement on the floor of the Senate that this “legislation does — 
not represent any change in policy or Congressional intent in this © 


field.” Presumably, the policy and Congressional intent referred to is 


that of providing the States with a fair cross-section of land values, 
and of allowing lieu selections to indemnify .the States: “vith lands 
which are comparable to the lands lost to the State. F-rior to 1958 
it had long been the policy and intent of Congress to exclude valuable 
mineral lands from selection under the-school indemuity acts. United 
States v. Sweet, supra; Charleston, S.C. Min. & Manufacturing Co. v. 
United 8 tates, O73 U.S. 200 (1927). | 
‘We find in the 1958 act-a manifestation of Congressional intent to 
change this latter policy, but only to the extent necessary to accom- 
| plish the over-all objective of this legislation and prevent inequities 
in its application. It cannot fairly be said that Congress abandoned 
the policy of providing.a fair cross-section of lands to the States in 
favor of a policy which would allow the States to select only those 
lands. which are known to contain rich deposits of valuable minerals. — 
A hearing was held on S. 2517 on July 22, 1958, before the Public - 
Land Subcommittee of the House Interior and Insular Affairs Com- 
mittee. The testimony given at the hearing was recorded but never 
printed. At several points in the hearing, reference was made to the 
limitations. imposed’ by the amended bill or. the selection of mineral 
lands, Congress William Dawson cf Utah, who sponsored the 
House bill stated: ei aa pe ie oe, 
* * * T call the gentleman's attention to provisions in this bill which prohibit os: 


the State from going into an area where there is an. existing oil or ‘gas lease 
: development, That. is. one of the amendments requested by the. Department. | 


If there is a producing well or a. going mine, that ig excluded. Tr, De 5. 


| Later, i in. discussing the time limit: imposed by the Act for completing 
the seléctions, Congressman Daweon said: = | 
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December 1%, 1962 


: It j is Snot the: State's intention to watt until “hey % ‘find a lacyelopaient: and then 2 


7 move in, because: ‘they are prohibited i in this bill from doing that eRe Tr. p. AQ, oes 


| The’ sponsor . of the bill spoke not of production, but of development. 
Relating this language to the situation at hand, we find that the potash | 


| dands sought. here by the State of Utah have ‘been fully core drilled » - 


and are under extensive development. As outlined earlier, a mining > 
bg shaft was.under construction by the lessee at the time the State’ sap- 
a plications | were filed. The. State could have filed these applications. a 
as early as September. of 1958. At that time the full quality and ex- 
tent of the deposit had not been established, and mining operations 
were not yet a certainty. This i is precisely ae situation alluded to 
by. Congressman. Dawson and which he considered the amended bill 


to prevent. The context in which Congressman. Dawson made. this | 
statement, points up clearly his meaning. His statement. concerning — 
time limits quoted above | was in response to the following: observation 
by Chairman Aspinall: ; ; : gg | 
Mr, Aspinall: * % % The euly thing that I do not want te: do is: to extend long 
enough so that it gives a further advantage to the States which they otherwise 
would not have. : | 
Tam satisfied that ten years is a. minimum in which this job can be done. Italics 
‘supplied. ] Tr. pp. 9-10. 
One “further advantage” i is ‘that which would mevitably: result, if: a 
State were permitted to wait indefinitely to make its lieu selections 
and thus pass up lands only potentially valuable for minerals and - 
‘wait until production of minerals was a certainty. Congressman Daw- 
son answered that this was prohibited. by the amended bill. 

I have concluded from a study of this legislative history that the 
phrase “producing or producible status” was incorporated into the 
bill to prevent two situations from arising: | | 
1. The selection by the State of lands on which mineral production 
had actually been started, and 


2. The selection by the State of lands subject to leads or permit and o, & 


which are positively known to contain valuable mineral eee 
se dela of September o. 1961. | | 


Opinion M-36626 found the meaning of the term 1 “producible” much | 


‘more limited'than I have determined it to be.. That opinion held that 


-the.lands must*be in actual condition to produce at the particular time = ; 
‘involved i inorder to be “producible.’ “ This construction * was. ‘based 


ee two assumptions: 


“1. That the example of the rol aka. of eee eee ee on conan gf 


: production has ‘been euepended, as. ueee m ie Department’s report - _ 
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on the pill, limits the meaning of “producible” to this type of situa. 
‘tionj.and | 

8, That a ‘broader definition of “producible” would. frustrate the 

" purpose of the 1958 Amendment to make mineral land available for 


Dae! aa seléction. 


These assumptions: are unwarranted. ‘Theis i is an iiapertany differ- 
ence between oil or gas and. solid minerals which ‘was not recognized 
‘in the Opinion. While it is possible to determine whether an area, 
‘is prospectively ‘valuable for ‘oil and gas without drilling, it cannot 
be determined that commercial quantities of 0il and Bas exist without 

= actually drilling - wells. “This, a well is usually’ a ineans of discovery _ 

as s well a asa means of producing oil 0 or gas. ‘Solid minerals, ¢ on the coe 


. determined before the. facilities for commercial production ‘iced be 
established. The use of a capped oil well, obviously as an example, 
did not mean that the term “land in ‘producible status” is restricted 
to land which has produced i in the past. The term describes all lands 
certain to produce in the future. Lands in.a producible status:are all 
‘lands known to be capable of producing whether or not they have 
produced in the past. This is consistent with the legislative history. 
It does not appear that the construction given here to the phrase 
“lands in a producible status” will violate the purposes of the 1958 - 
-Amendment.. The earlier opinion indicated that the intention of the 
act was to- permit lieu selection of lands of known mineral value. This 
is not entirely accurate—the amendment was to allow State selection 
of lands deemed mineral in character. ‘There is a real difference be- 
tween lands mineral in character and lands in which ; a valuable deposit 
of mineral has actually been discovered. Under Departmental. ‘deci- 
sions, lands “prospectively valuable” for leasable minerals have been 
considered to be mineral land although no actual discoveries have been . 
made. Foster v. Hess, 50 L.D. 976 (1924) ; State of New Mewico, 52 
LD. 741 (1929). The school sections lost to the State for which lieu 
selections are provided i in the 1958 amendment were lands “mineral 
in character.” No actual discoveries of valuable mineral deposits in 
these lands were required to qualify them as niineral in character. 
‘Standard Oil Company. of California v.. United States, 107 F, 2d 402 
(9th Cir. 1939), cert. denied, 309 U.S. 654, 673, 697 (1940). Thus the 
lands lost to the States for which: the 1958 amendment seeks to give 
indemnity are not necessarily lands on which a valuable deposit of 
mineral had actually been discovered. And:in allowing the State to 
‘select lands deemed mineral.in character, the 1958 amendment un- 


7 UTAH INDEM. SELECTIONS, CANE ) CREEK POTASH AREA a 
paee a December 17, 1962 ; 


doubtedly nieant lands prospectively valuable a mineral, ice en 
lands in which deposits had-actually been discovered. Under the 
Mineral Leasing Act-as amended, oil lands are subject to lease before 
actual discoveries have been made, and lands prospectively valuable 
for other minerals are subject to permit.- Thus an interpretation of 
the act which defines “producible” lands as lands on which a valuable 
discovery has been made and on which production is a certainty and 
on which costly. development is in progress will still leave some land 
subject to lease or permit open to selection and will not render the 
_ provision meaningless as suggested by the previous opinion. — | 
In summary, I have concluded that the phrase “lands in a produci- 
ble status” includes any mineral lands which are subject to lease or — 
permit and which are known, at the time the State’s application for 
selection is complete, to in a valuable and accessible deposit of 
mineral in such quantity and of such quality as to warrant the ex- 
penditure of funds for its extraction and production. 

Applying this test to the lands at issue here, the nonce is 
inevitable that the land sought was in a “producible status” at the 
time the State’s applications were filed. As of the date of the first 
of these applications, the lands had been probed extensively by core 
drilling. The boundaries of the potash area were blocked out and well 
defined. The potash deposit was known to be of a very high grade. 
‘The depth and configuration of the deposit were known and the en- 
gineers.had determined that there were no extraordinary circum- 
stances which would thwart the extraction of the potash. With these 
known facts, it was determined by the owners of the lease that the 
quantity and quality of the deposit warranted the expenditure of funds — 


for extraction. Pursuant to this determination, large expenditures — 


were made in the development of the area, a shaft wag begun and the 
construction thereof was well under way when the State finally. elected 
to file its applications. Under these circumstances, it is impossible to 


conclude, without violating the spirit and the letter of the act, that ~ 


the lands with respect to which the State’s application for selection is 
- complete, were not in a “producible status” on the date of application. 
They are, consequently, not eligible for selection, and the. State’s 
a plications must be denied. . 7 
| | *F RANK J. ues | 

_, Selteitor. — 
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Utah 096561 ————-——--- anna nena 10/17/62 


; Original case. 

b Case closed——Utah 096418 submitted in place: of this nui aon: 

¢ Indicates that the State’s application for selection has been completed with the classi- 
fication. and opening of the lands as suitable for selection subject to ‘determination ofthe 


issues raised herein. | 


: THE MEANING OF THE WORD “PRODUCIBLE” AS USED IN SECTION a 


2216 OF THE REVISED STATUTES (28 USC. ata 


State Selections | 


Mere knowledge ‘that land enfiee lease. or permit ‘contains valuable mineral 
deposits does not render it in a “producible status” within the meaning of 
‘section 2276 (a) (3) of the Revised Statutes (43. U.S.C. eae (3). 


See Attorney General Opinion Sle 4, 1968, p. 65, 
M-B6626 = - as <3 j - - September, 1961 | 
To: Cumr, Conservation Division, Guorosrcar. Survey. 


Sussner: Tun MEANING OF THE woRD “PRODUCIBLE” AS USED IN’ SEC- 
Tron 2276 or THE Revisep Starores (43 U.S. C. 852). 

7 We have reviewed your proposed teletype to the State Director, 
Bureau of Land Management, at Salt Lake City, Utah, concerning . 


ge] MEANING OF WORD “PRODUCIBLE” AS USED IN R. 8. 2276 - — 83> 
—— September 8, 1961 : 


; Utah 06917 4, a, » State indemnity selection. Whether ne State of Utah 

may select the lands in question depends on the meaning ascribed to 
the word. “producible” as it’ is used in section 2276 of the Revised 
Statutes. The existence of the potash deposit has been: clearly estab- 
lished. A shaft has been started, but there is now. a distance of 


. more than 2 000 feet still to go. There is no known condition which 


- may epee development. Nevertheless, it is expected. that many 
months must elapse before production will be commenced. 

Section 2276 permits a State, in making indemnity. selections for 
school lands, to select mineral lands subject to three conditions. 
(1) The State may select lands mineral in character only to the extent — 
that it has lost lands mineral in character. The selected lands and — 
the base lands need not be valuable for the same mineral, and. there 
is no ‘Tequirement that the respective values of the lands be equal. 
All that is required for the State to select. mineral lands is that the 
base larids be mineral also. (2) However, this right to select mineral 
lands is further qualified where. the selected Tee are on a known 
geologic structure of a producing: oil. or gas field. For such lands 
to be acquired by-a State it is necessary that the base lands also be 
on a known geologic structure. (3) Land subject to a mineral lease. 
or permit may ‘be selected if none. of the land SUDI ECD to that lease 
or permit is in a “producing or producible status.” The term “pro- 
ducible status” 1s not defined elsewhere. Consequently, its meaning. 
must be deduced from its context I in the statute and from any reference 
in the legislative history. 7 

The act of August 27, 1958 (72 2 Stat, 998), aden section 297 6 to 
permit a State to select mineral lands. One of the bills upon which 
the 1958 act was based, H.R. 12117 of the 85th Congress, as originally 
introduced merely prohibited the selection of - leased lands in a — 
“producing status.” In a letter of June 16, 1958, to.Mr. Engle, | 


| - Chairman of the House Committee on Interior and Insular Affairs, 
— the Department recommended that these words be changed to “pro- 


- ducing or producible: status.” In recommending this “change; the. 
Department : said that the term. “producing status” was “not sufficiently 
restrictive since it would permit a State to. select land subject toa — 


| mineral lease when none of the land subject to that lease was in a 


producing status. Presumably, this would permit the selection of 
leased land on which’ there is a well capable of production, but on 
which production has been suspended. ”. H.R: Rept. No. 2347, 85th 
- Cong., 2d sess:, 2, 5 (1958). This recommendation by the Department - 
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ae aerapted without comment by the Conries. aa it 1s, aS a reals 
the only reference in the legislative BEtOTy which casts any light upon 
the meaning of the term ‘ enroducible.” While the explanation of the ._ 
term given in our letter does not profess to be complete, it does indicate | 
that, Shen we made the recommendation, we were not thinking 
of “producible status” as indicating the status of land known to be 
valuable but not yet ready to be exploited, but as indicating rather. _ 
land containing valuable mineral deposits which had at one time 
been in production or which were at least. completely ready for 
production, without further exploratory or developmental effort. 
If this meaning should be adopted, the land in question is clearly 
not in a producible status, for, while the potash deposits are known 
to exist, it will be many months, at best, before they will be ready 
for production: and it is possible that the shaft Dene sunk at this time 
will not prove satisfactory. a | 
This answer reached by a reading of the iegielative eat is rein- 
forced by a. careful study of the context in which the term appears 
in the statute. As we pointed out above, three conditions are set 
up governing the selection of mineral lands by the State. The first 
condition, appearing: in section 2276(a)(1), permits the selection 
of lands of known mineral value,. provided that the base lands are 
mineral in character. The potash lands which we are considering 
are of known mineral value, and. perhaps more extensive steps to 
ascertain the extent of the mineral deposit have been taken than 1s 
true of many lands deemed mineral in character. Nevertheless, there 
has been no production, and it is ‘difficult to say anything: more of © 
this land than that it is positively known to’ possess mineral value. 
Tf the possession of such knowledge is deemed to place the land in 
a producible status, then any land which is known to possess mineral 
value will have to be regarded as in a producible status and, if under | 
lease or permit, will not be ‘subject to State selection. Such a 
determination would in large measure frustrate the principal purpose 


= of the act of August 27, 1958, which was to permit. States to select. 


mineral lands in ema for mineral school lands originally eras: a 
to thern but: later found to-be uriavailable. | 
It should also be considered that subsections (a) (2) and (a) (8) 
draw an apparent distinction between three classes of oil and gas: | 
lands: ‘producing, producible, and on a known structure. Oil and 


gas lands falling within the first two categories may not, if under - 


lease or‘ permit, be selected by’ a’ State. Oil and gas lands in the . 
third category may be selected as indemnity for similar lands. Con- . 
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amie it is avient that, as applied to oil intkez gas, | eorodusibis 
status” means more than that the land is merely known to contain the 
mineral. Since subsection (a) (8) makes no distinction between oil 
and gas and other minerals as to the term “producible status,” we 
are led to the conclusion that for lands to be deemed in a producible — 
status we must have more than the 3 mere SOE that they. contain 
valuable mineral. _ 7 mat 3 7 
While we have not. found any previous dassions on the eer 


point of the meaning of “producible status” in section 2276, the : 


- Department has in the past construed the meaning of the tern “well 
capable of producing oil or gas in paying quantities” as found in 
section 31-of the Mineral Leasing Act, as amended (30 U.S.C. 188). 
That section provides for the automatic termination for failure to 
pay rental of any lease on which there is no well of that nature. 
In United M anufacturing Company et at., 65 I.D. 106 (1958), it was 
held that a “well capable of producing” was a well which is actually 
in a condition to produce at the particular time in question. It is 
not one that is mechanically unable to produce because the casing 
has not been perforated and that has only prospects of being a com- 
mercial well. The terms “capable of producing” and “producible” 
are virtually synonymous. Under the 1958 holding, it is obvious that 
the potash lands described in you teleiyEs would not be regarded a as 
in a producing status, 

We have acoordingly en your proposed teletype to the State 
Director. 
“come 5, Cinercs: 
- Associate Solicitor. 


APPEAL OF CECIL SCHWEIGHARDT | 
IBCA-298 Decided March 4, 1963 


Contracts: Changes and Extras—Contracts: Additional Compensation— 
Rules of Practice: Evidence | . 


An appeal involving a claim.for additional compensation based on ie 
contract price for deleted work not performed will be denied where the. 
contractor fails to submit evidence of the costs of materials and labor 
- claimed to have been incurred in anticipation of the performance | of the 
deleted work. 

7 BOARD OF CONTRACT APPEALS 


A Geen appeal was filed from the Findings of Fact and Decision 
of the Contracting Officer of June 21, 1961. The dispute concerns: 
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an alleged deletion of work under the above-captioned contract and 


a, claim of $935.17 as additional compensation therefor dated August 


8, 1960. The principal work under the contract was structural exca- 
vation and. construction of reinforced concrete footings as part of 
the construction of a line terminal and capacitor additions at Okano- 
gan Substation in Okanogan County, Washington. The contract 

included Standard Form 238A (March 1953), together with other 
provisions and specifications. 


The approximate amount of structural excavation ‘(Item 1), a | 


shown in the contract schedule of unit. prices, was 140 cubic yards ie 
at a unit price of $6.60 or an estimated total of $924. The approxi- 
- mate quantity of reinforced concrete. footings (Item 2) was 55 cubic 

yar ds at $148, estimated total of $7,865. The total estimated contract — 


price, including the: prices of nine other items not relevant to this — | 


appeal, was $17,272.95. 

A total of 46 concrete footings was listed in paraceeah 1-108 of te 
specifications, including two large footings designated as Mark B2, 
the latter being intended to serve as foundations for 115 kv oil cir- 
cuit breakers. However, Drawing No. 222-11-842-D1, Revision 8, 
made a part of the contract, provided the following instructions aS 

to the Mark B2 footings only: | - 3 . 

Defer construction pending verification of equipment details by Branch of 
Design. | . | 
Ata neste on August 8, 1960, the date of the award of the con- 
tract, the contractor- appellant (Mr. Schweighardt) discussed the pro- 
Bored: award with Bonneville Power Administration personnel, in- 
cluding Mr. Kenneth M. Klein (the contracting officer) and Mr, V. E. 
| "Taylor. Chief of Construction. It ‘was noted by Mr. Taylor that Mr. | 

- Schweighardt had recently been awarded a separate contract by Bon- 
neville Power Administration, to be performed at a different location. _ 
Mr. Taylor stated that the two contracts would be required to be per- 


formed simultaneously. At this meeting it developed that there was 


an urgency under this contract for completion of certain footings by 
September 9, 1960. These footings were to receive equipment neces- 
sitating temporary de-energizing of the existing power lines. It was — 
_ agreed that the Notice to Proceed would be issued effective August 220 

1960, and that Mr. Schweighardt would acknowledge its receipt as of — 


that date and start work the same day. aoa contract required that 7 


1 Minutes of meeting, dated August 8, 1960, in apes! file. 
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the contractor commence work within ten (10) calendar days from — 
‘receipt of the Notice to Proceed, and that the work be completed with- - 
In sixty (60) calendar days after receipt of the Notice to Proceed. 
‘Liquidated damages of Fifty Dollars ($50) per day were to. be as- 
- sessed for delay in completion of the contract. 

Revision 4 of Drawing No. 222-11-342-D1 was ied to the con- i 7 
tractor under date of September 23,1960. This revision released one — 
of the Mark B2 footings for eoustenétion in Bay. of the project. 
| ~ However, this revision continued to exclude the remaining footing, 7 

| by the following language: 


- Defer Constr uction of Ftg. B2 in Bay A, 


The continued deferment of the Mark B2 footing i in 1 Bay 4 was 
- caused by delay in arrangements between the Bonneville Power Ad-. 
ministration and the Atomic Energy Commission for transfer to BPA 
of a 115 kv oil circuit breaker. This proposed equipment transfer 
was never completed and the instant contract was performed within ~ 
the allotted time as amended, without the Mark B2 footing in Bay 4. 
In the meantime the contractor had proceeded to prepare for. the 
expected instructions to construct the Mark B2 footing in Bay 4. Ex- 
cavation work was performed, and forms, steel, etc., were ordered and’ 
received at the job site, which was in a location sore what remote from 
supply sources. The contractor also maintained his qualified work- 
men at the site so they would be available for the deferred work. 
‘The Government did not at any time issue a change order deleting 
the Mark B2 footing for Bay 4. The contracting officer’s authorized 
representative at the site assumed that the situation came within the 
purview of Section 2-107 of the Supplementary General Provisions 
of the contract,? providing in substance that variation between esti- 
mated quantities and actual quantities should not affect the unit price 
269 407, ‘Quantities. and Unit Prices. re The total, estimated aan tities necessary to | 
complete the work as specified are listed in the ‘Schedule of Demsnation: and Bid Excess 
attached to and made a part of these specifications. 
“B, These quantities are estimates only and will be used as a basis for canvassing and 
evaluating bids and for estimating the consideration of the contract. The contractor will 
be required to furnish and place the entire quantities necessary to complete the work 
- specified, be they. more or less than the estimated quantities. 
. “C. If the actual quantity.of any bid item varies from the estimated quantity by more 
than 25 percent, the contracting officer and the contractor, at the request of either, will 
negotiate for a revised unit price to be applied to the units of work actually performed in 
excess of 125 percent or less than 75 percent of the estimated quantity ; provided, that no 


such | negotiation shall be undertaken unless the variation from the original contract © 
amount for any bid item exceed $1,000, based on the contract unit ; Price. - 
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“unless the variation exceeded 25 percent of the estimated Parneiee 
and then only if the variation resulted in a price differential exceed: 
ing $1, 000. The actual variations from the approximate or estimated 
quantities amounted to 12 percent for Item 1 and 15 percent for Item 2. — 
In his letter of November 21, 1960, the contractor proeed the 7 
— deletion of the Bay 4 footing and stated: 
| - During the last days of the contract I was told. by Mr. P. F. Caudill, Project — 
Engineer and by Mr. Carlysle Brown of your office, that the other [Mark B2 
footing for Bay 4] was cancelled. and that I should veUeth aa oy for the ; 
number of cubic yards of concrete. placed. . 

The contractor also pointed out that the two Mark Be hones were 
larger than the 44 other footings (7.87 cubic yards of concrete each, 
compared with about 0.9 cubic yard average for the others) and that — 
the Mark B2 footings required considerably less forming material 
and labor. He stated that the bid schedule compelled him to bid an. 
average price for reinforced concrete footings and that the Govern- 
ment, by deleting part of the work which was the least costly to per- 
form, had, in effect, increased the average cost per cubic yard for the © 
remaining quantities. | 

Counsel for appellant, by letter of February 2, 1961, filed a claim 
_on behalf of appellant in the amount of $935.17, based on the following 
computations: 


Work performed in excavating for ‘Bay 4 footing, 28 eubie yards 


OO Ga a ee Bk ete ee $17. 60 
Work deleted, 7.37 cubic yards of concrete @ $143.00, less credit of $18.50 - 

per cubic yard of ready-mix concrete not PUPCHASCA A eee 917.57 

Ota Cle ie pati Mio ae Pr ck ata le es BODO IT 


Mr. V. E. Taylor’s reply of February 16, 1961, to appellant’s counsel, 
called attention to the fact that the only work actually performed was 
the excavation for the footing, at:a contract value of $17.60. No item- 
ization of other actual costs were furnished by appellant, although | 
Mr. Schweighardt had based his claim in part, at least, on.the fact 
that he had purchased form lumber and steel for the footing. How- 
ever; the form lumber was actually used ‘in construction of the Mark 
B2. footing in Bay 3, hence it was not a total loss. Mr. Taylor’ s letter | 
suggested an adjustment of $200, based on 20 percent of the approxi- 
- mate contract.value ($1, 000) of the deleted work. This was re] jected 

by a bela counsel i in his letter of Perea. 20, 1961.. 


a APPEAL OF CECIL SCHWEIGHARDT = ©. 8&9. 
| | | March $,1968 | | 

In his decision of June 21, 1961, the contracting officer found that 
appellant was entitled to an adjustment pursuant to the Changes 
_ clause of the contract in the amount of $352.60, stating: 

* * * The action of the contractor in planning for the maximum work that 
the Government mig ght order was not unreasonable. eis 

Because of the lack of data as to itemized costs (requested by the 
Government but not supplied by the Contractor) to support the claim, 
the contracting officer based his figures on the contract drawings: and | 
available price lists, as follows: | | 


Structural excavation, 2% cubic yards @ $6. eee ERS ED $17. 60 








Reinforced concrete footing, materials and direct labor costs. | 
to CONTAC OR eeia ee eta $135.00 | 
Plus eee: adjustment ont TUCLORS 0. oi ee - 200.00 335. 00 
‘Total adjustment______- dee neeans eee ees eee eee 352. 60 


On July 17, 1961, Mr. Schweighardt appealed from this decision. 
The appeal relies on the unsupported statement by Mr. Schweighardt 
that he had incurred all of the costs of performing the work of con- 
_ structing the Mark B2 footing in pay 4. But, as the eee 
officer’ S deeaon points out: / | 
Tee However, there is no evidence that the iene were paid by the con- | 
tractor for work not performed. ee | 
Mr. Schweighardt, in his letter of November 21, 1960, made a states: 
- ment pertinent to this factor of hisclaim: — | 
roe ae ee OR One [cement] finisher was released after the one es was completed, 
the other remained until the end of the contract, and although there were days 
he did not work at all he was available and was being paid subsistence. * * * 
We conclude that a fair inference to be drawn from the foregoing 
is that the cement finisher was not paid wages when he did not work, 
and that on such occasions he received subsistence only. The payrolls 
_ submitted with the appeal file show that wages were paid for cement — 
finishing work on other structures, such as the contro] house and man-— 
holes, from October 12 to October 24, 1960, All work was completed 
as a November 1, 1960. However, after October 17, 1960, there were 
no employees on the contractor’ s payroll who were plese as coment | 
finishers. , | 
There is no doubt that the deletion of the Mark Be ee for ey 
_. 4 amounted to a constructive change order, for which appellant was 
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entitled to an equitable adjustment pursuant to the Changes clause. 
Appellant has cited Peter Kiewit Sons’ Oo. v. United States,® as 
authority for the proposition that the Government, by failing to issue 
a change order for the deletion of work, may not force the contractor 

to take a loss: We are in full agreement with that principle. But no — 
evidence has been submitted by appellant that the contractor took a 
loss on this contract as a whole. In order to enable the application of © 
the principle, the contractor must establish his costs of complying | 
with the change.* It is not sufficient for the contractor to say merely 
that he is entitled to the full contract price for the work that was 


deleted (less concrete not purchased). The Azewit case does not 


stand for the proposition that a contr actor, by alleging that he in- 
curred all of the costs incident to performance of deleted work not 
performed, without any proof as to the items of costs involved, may 
recover the contract price for work not performed. | 

We have held consistently that mere allegations are not proof of 
essential facts which are disputed» 

The Board considers that the accion of the contracting officer 
was eminently fair, in the light of his inability to’obtain evidence of 
itemized costs from appellant. In the absence of such evidence, the 
decision of the contracting officer must be affirmed. The Board wishes 
to make it. clear, however, that our denial of the appeal does not 
prevent dompincs of the equitable adjustment « described 1 in the de- 
cision of the contracting officer. a | 


7 ee Yori | 
The appeal 1s denied. : —_ 
cs Tuomas M. Durston, Member. 
a Concur: | | 7 | : 
. ‘Pavn H. Gann, C eae. 


8109 Ct. Cl. 517 (1947). | | | 
 4Of. Henly Construction Company, TBCA-249 (Decamber q, 1961), 61-2. BCA par. 3240, 


4 Gov. Contr. 49 (b). 


5 Duncan Construction Company, IBCA-197 (February 1, 1961), ‘61-1 BCA par.. 2932, 
3 Gov. Contr. 180(r) : AAA Construction Company, IBCA_85 (November 26, 1957), 64 
I.D. 440, 442, 57-2 BCA par. 1510,. 
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a TRANSFER OF REAL AND PERSONAL PROPERTIES TO THE STATE 
_ OF ALASKA PURSUANT TO SECTION se e) OF THE ALASKA STATE- 
HOOD ACT 2 | 


Alaska Statehood roa 


The legislative history of section 6(e) of the Act ‘of IZ uly 7, 1958, clearly 
indicates that Congress: intended to limit the application of section 6(e) - 


to transfers of . property, real and personal, which has been used solely 


for the purposes of conserving and protecting Alaskan mentee and wildlife 
- under the prove ous of the plate laws cited i in the saad 
| Alaska: Generally — | | 
Legislative. grants must. be construed strictly against the grantee lest ‘they - 
be enlarged to. include more than what was intended. 7 | 
Alaska: Generally ; | 


Section 45(a) of the ‘Alaska Gmnipue Act. permits the. transfer of real and 
personal property to the State, if it is determined that a Federal function 
has been terminated or curtailed and has been or will be assumed by the 
State. | 

Alaska: Generally 


The authority of any Commission appointed pursuant to section 46(a) of 
the Alaska Omnibus Act is limited to the cousideration of factual disputes 
. only and such a Commission has no authority to pass upon questions of 
law or to resolve disputes respecting the proper interpretation of the statute. 


M-36648 a Mare 11, 1963 
To: SrcRETARY OF THE IvTeRIor. 


Supgect: TRANSFER OF CERTAIN PROPERTY IN ALASKA To THE SraTn. - 

~The question has been raised whether the State of Alaska is en- 
titled to the transfer, pursuant to section 6(e) of the Act of July 7, 
1958 (72 Stat. 339), of certain properties, real and personal, located 
within Alaska and presently utilized by the Fish and Wildhte Service 
of this Department. 

By letter dated June ie 1961, this Deperacess advised the Goren 
nor of Alaska that the properties in question (a list of these prop- 
— erties is found in a letter, dated October 11, 1961) were not used solely 


for the purposes set. forth ; in section 6(e) of the Act of July 7, 1958, 


and therefore would not be transferred. The ‘Governor was ne aa 
vised that we would periodically review the matter to determine if 
any of these properties could be transferred to the State pursuant to 
section 45(a) of the Alaska Omnibus Act (73 Stat. 141). Sub-— 
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sequently, we agreed, after discussions with the State’s Attorney ~ 
General, that we would reconsider the entire question and advise the 
‘State further. A meeting was held in Washington, D:C., on December 
19, 1962, with Mr. George N. Hayes, the Attorney General of the State 
‘of Alaska, to discuss our interpretation of section 6(e) and it was 
agreed that upon reconsideration we would advise him i in writing of 
‘our decision. | 
The pertinent provisions of section 6 (e) a are as. follows: 


All reali and personal pr Soeey of fie Unitea States sitnated: in the ‘Perritory 
‘of Alaska which is specifically used for the sole purpose of conservation and pro- . 
tection of the fisheries and wildlife of Alaska, under the provisions of the Alaska 
gome law of July 1, 1948 (57 Stat. 301; 48 U.S.C., secs. 192-211), as amended, 
and under the provisions of the Alaska commercial fisheries laws of June 26, 1906 
(84 Stat. 478; 48 U.S.C., secs. 230-239 and 241-242), and June 6, 1924 (48 Stat. 
405; 48 U.S.C., secs. 221-228), as supplemented and amended, shall be trans- 
ferred and conveyed to the State of Alaska by the appropriate Federal agency: 
Provided, That the administration and management of the fish and wildlife 
resources of Alaska shall be retained by the Federal Government under existing 
laws until the first day of the first calendar year following the expiration of 
ninety legislative days after the ‘Secretary of the Interior certifies to the Con- 
‘gress. that. the Alaska. State. Legislature has made adequate provision for the 
administration, management, and conservation of said resources in the broad 
national interest: Provided, That such transfer shall not include lands with- 
‘drawn or otherwise set apart as refuges or reservations for the protection of 
wildlife nor facilities utilized in connection therewith, or in connection with 
general research activities relating to fisheries or wildlife * * * [Italics supplied.] 


It is the contention of the State of Alaska that the statute in question 
should be liberally construed in favor of the State. Under such inter- 
_ pretation the State contends that the phrase “* * * property * * *. 
which is specifically used for the sole purpose of conservation and pro- 
- tection of the fisheries and wildlife of Alaska, * * *,” as used in the 
statute, includes property which is also used in the performance of 
- various authorized Federal functions which are continuing in nature. 

However, reference to the limitations set forth in the Act itself, the 

ievisiative history of the Act, and the application of the canons of 
construction, lead inevitably to the conclusion that section 6( e} of 
the Act must be construed much more narrowly. 

First, the interpretation urged by the State of Riscias ignores the 
limitations imposed by the languag ge Immediately following the above- 
quoted phrase. The second phrase limits the property available to 
the State to that which is used for the sole purpose of conservation — 
and protection of the fisheries and wildlife of Alaska, “*-* * under 
the provisions of the Alaska game law of July 1, 1943 [Citations] 
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and aeaee the provisions of the Alaska. ‘commercial fisheries laws of 
‘June 26, 1906 [Citations] * * *.” Reference to.the Senate and House. 
reports indicates clearly that Congress intended by the insertion of the. 
last-quoted portion of the statute, to limit the application of section, 
6(e) to transfers of certain specific property which is or has been used, 
solely for the ‘purposes enumerated in that section. In the Senate. 
reports (S. Rept. No. 1168, 85th Cong.) on S. 49, the Senate Committee. 
on Interior and Insular Aff airs analyzed. section, 6(e) as follows: | 
| Subsection 6(e) directs the transfer. to the. State of Alaska of all real’ ant 
personal: property which is owned by the United States, situated in Alaska, 
and used for the sole purpose of conserving and protecting Alaskan fisheries. 
and wildlife under the provisions of the statutes cited in the subsection. How-. 
ever, such transfer shall not include the following: (1) lands set apart as. 
wildlife refuges or reservations, (2) facilities utilized in connection with wild-. 
life reservations or refuges, or (3). Zands or personal property. utilized in. con- 
. nection with general r esearch activities relating to: fisheries or wae erie 
. “supplied. ] . = 

Similarly, the House Committee « on Interior. and. Insular Ae In 
areport (HL Rept. No. 624, 85th Cong. ) on H. R. 7999 stated :. 

Subsection [6] (e) provides for the transfer and conveyance of all United. 
States property used for conservation and protection of fisheries and wildlife. 
to the State of Alaska. It also provides that said transfer shall not include. 


withdrawn lands used in general wildlife ane fisheries Eerearen a clivinies: Oe 
fItalies supplied. ]- 


Clearly,. Congress intended to ce to the State, by operation of | 
section 6(e), only such real and personal. property as may be used 
solely for the purposes of management, conservation and protection, 
of Alaskan fisheries and wildlife under the provisions of the Alaska. | 
game laws and the Alaska fisheries laws. _ | 
It has long been held “* * * that all federal anes, are construed. 
in favor of the Government lest they. be enlarged to include more than. 
what was expressly included.” Unéted States v. Grand River Dam. 
| Authority; 363 U.S..229, 235 (1960), rehearing denied 364 U.S. 855. 
See also United States v. Michigan, 190-U.S. 879, 401 (1903), and 
United States v. Union Pacific Railroad C6.,; 353 U. S. 112, 116 (1957)... 
Since section 6(e) was intended as a grant of certain specific Federal. . 
properties to the State, it must include only those properties expressly 
referred to, and not those needed for the continued performance of 
authorized Federal functions even though the. same proney may 
have been used to manage Alaska fish and. wildlife resources. . 
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Thus, upon a  dueseminad on that the properties - in question were 
used solely for the purposes set forth above, those properties should 
be transferred to the State. However, we find that, very little, if any, 
of the properties utilized in Alaska prior to Statehood were used solely 
for the purposes set forth in section 6(e), since the Department car-— 
ried out its dual functions, territorial and Federal, using all of the 
properties under its control. The legislative history of the Statehood 
Act clearly indicates that Congress was not aware, when considering — 
H.R. 7999, of this historic dual use of properties by this Department | 
in- Alaska. Congressman Aspinall, Chairman of the House Commit- ; 
tee on Interior and Insular Affairs, makes this clear on the floor of 
the House (105 Cong. Rec. 9472, 86th Cong. 1st Sess.) when he 
explains the purpose of section 45(a) of the Alaska Omnibus Act 

(73 Stat. 141), as follows: | 7 


This legislation (H.R. 7120) was introduced at: the request of the President 

of the United States. oe 
er 7 | e eget, 8 2 eae 

H.R. 7120 was prepared in the Bur eau of the Budget after consultation with 
all agencies of the executive branch administering Federal statutes which were 
affected by the admission of Alaska into the Union. The bill deals with Federal- 
State relations and mInatters affecting the scope of Federal operations in Alaska. 

ae oR ee i i ? *k 

Section 45 authorizes the President: until July 1, 1964, to transfer, with- 

out compensation, all real and personal property pertaining to any Federal func- 
tion in Alaska which is terminated or curtailed and which is assumed by the. 
State. At present it is contemplated that general authority would be used to 
transfer * * *,. some ‘fish and gO mananemont equipment, ea boats and 
aircraft t.. ; 

_ The justification for such praneteré took ak rest on the following points: 

First. In each case, the ‘State. of Alaska is assuming a function [including 
the management of their fish and wildlife resources ] heretofore the responsibility | 
of the Federal Government. | | | | 

Second.. To enable the State to assume those responsibilities now, and to pre- | 
 yent the Federal responsibility from continuing ‘indefinitely, it is necessary and 
practical to turn over to the State certain. property. used: ey the United States - 
in the performance of those functions. ae -_ 5 me. 0d 

‘Third, No property is to be transferred unless it. is excess to United States 
| needa in Alaska and. unless it relates to a function taken over by the State * * *, 

The Federal Government will ‘retain all Property needed for ontinuing: ‘Fed- 
eral functions ro [Italics supplied.] — 


‘Thus, the properties sought by the State of Aiba may ned trans- 
| forred to the State pursuant to section 45(a) of the Alaska Omnibus 
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ie Act, if itis determined. that a Federal function has ane terminated - 
or. curtailed and the performance of the function or substantially — 


the same function has been or will be assumed by Alaska pursuant 
to the Act of July 7, 1958, supra, ot the Alaska Omnibus Act, supra. — 
— Even if. such a determination i is made, the question of whether the 
property should or should not be transferred is discretionary in the» 
‘Secretary (see E.O. No. 10857, 25 F.R. 33). The Fish and Wildlife 
Service has advised us by memoranda, dated December 18 and 19, | 
1962, that the properties are presently needed to went, ‘out continuing | 
- Federal activities in Alaska. 

We now understand that Gévetnor ee has Sedaecion tha pro- 
cedures should be set in motion pursuant, to section 46 of the Alaska 
~ Omnibus Act, supra, to establish a temporary commission to settle | 
the dispute. ‘Section 46 (a) of the Act provides: : 


(a) In the event any disputes arise between the United States and the State 
of Alaska prior to January 1, 1965, concerning the trausfer, conveyance, or 
other disposal of property to the State of Alaska pursuant to section 6(e) of 
the act of July 7, 1958 * * *, or pursuant to this Act, the President is aw- 
thorized (1) to appoint by and with the advice and consent of the Senate a 
temporary commission of three persons, to consider, ascertain, - adjust, deter- 
mine, and settle such disputes, and (2) to make such. rules_ and regulations 
as may be necessary to establish. such temporary commission or as may be neces- | 
sary to terminate such temporary commission at the conclusion of its duties. 
In carrying out its duties under this section, such commission may hold such 
hearings, take such. -testimony,. sit and act at such times and places, and. incur 
sueh expenditures as the commission deems necessary. No commission shall be 
appointed under authority of this Pup after June. 30, 1965. rae 
supplied. de. . . 


I have concluded that a Comaniiecion cual pursuant to sestion | 
 46(a) of the Omnibus Act has authority to settle only factual dis- 
- putes as to what property is subject to transfer to the State in accord- 
ance with section 6(e) or 45(a). However, such a Commission has. 
no authority to pass. upon questions of ine or to resolve ‘disputes 
‘respecting the proper legal interpretation of the statute. The Report | 
of the House Committee on Interior and Insular Affairs (H. Rept. 
No. 369, 86th Cong. ) on H.R. 7120, later enacted as the Alaska nat 
bus. Act, states in pertinent part as followse } , 

: Section 46. provides for ‘the establishment, should aoa lanai tem- 
_ porary three member Commission to hear and settle any dispute between the 
Federal Government and Alaska concerning the transfer of Federal property 


to the State. In both the Statehood Act (notably sec. 6(e)), and this bill * * *, 
- provision is made for the. transfer or conveyance of certain Federal pone 
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_ to Alaska. If the respective governments should not agree as to what property 

is comprehended by such sections, the President would be authorized to appoint _ 
' a temporary Commission to settle the dispute. The Commission would make no. 
money settlements, but would merely decide which jurisdiction is entitled to the — 
disputed property. Members. would receive $50 per day, would be reimbursed: 
for travel, and would receive a per diem allowance when away from their usualk 
places of residence. Committee amendments to this section have been pointed 
out above. [Italics supplied. ] 

Furthermore, the decisions of the Commission, even as. to Pactaal _ 
disputes are not intended to be final. In this regard, the House. 
Report (H. Rept. No. 369, 86 Cong.) contains the ones relevant. 
language: | . 

a The committee marked up in several respects the original proposal nein tine to, 
the potential establishment of a Commission to settle disputes arising out of the- 
property transfer provisions of this act and of section 6(e) of the Alaska State- 
hood Act: (a) It has provided that the Commissioners shall be appointed with 
the advice and consent of the Senate; (b) 1% eliminated a provision making the 
Commissioners’ decision “final and conclusive for all purposes”; (c) it has. in- 
serted a final date for any appointment of a Commission. The committee under- 
stands that.it will be given an opportunity to review such rules and regulations. 

as a Commission, if appointed, may set up. [Italics supplied. ] 
Since the dispute in the present case is purely legal and a Commission _ 
appointed under section 46 of the Alaska Omnibus Act would have no: 
authority to resolve purely legal questions, and since there is no. dis- 
- agreement as to the facts regarding the use of the property in. question,, 
a Commission. would have no jurisdiction in this case. 

In summary, it is concluded that section 6(e) must be strietly con-- 
strued ; that the properties in question should not be transferred to the: 
‘State alee they were used by the Federal Government solely for the: 
purposes of conserving and protecting the fish and wildlife of Alaska, — 
under the provisions of the Alaska game laws and the Alaska fisheries: 
law; that none of the properties in question were used solely for these: . 
purposes by the Federal Government. Therefore, the request. of the: 
State for the transfer of properties pursuant to section 6(e) is denied. 

It is further concluded that a Commission appointed pursuant to: 
section 46 of the Alaska Omnibus Act would have no jurisdiction to: 
settle the present dispute since that Act authorizes the estblishment. 
of a Commission for the purpose of resolving factual disputes and not: 
for the purpose of doce legal 1 issues respecting the: iiterpretation | 


of the statute. 


- Franx Je. Barry, | 
Si olicitor.. 
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} Trrigation Claims: Generally 


Under Public Works Appropriation Acts, an aed: may be made: only upon 
a showing that the damage was the direct: result of nontortious activities 
of employees of the Bureau of Reclamation. 


Irrigation Claims: Generally 


A direct cause has been. defined a's a calse without which the injury would 
not have occurred, and which by itself is a self-sufficient cause of the injury. 


Irrigation. Claims: Generally 


Hach claim must be considered on its own peculiar facts and merits. The 
. payment of. any claim does not necessarily assure the payment. of another 
elaim oo the mere allegation that it is similar or identical. 


| Irrigation Claims: Water aud Water Rights: Seepage 


In dealing with. subterranean water, it is rare that conclusions can be: drawn 
- with mathematical precision. Such precision is not necessary. Reasonable 
and logical conclusions can-and must be drawn from the evidence presented,’ 
and a decision will then. be rendered consistent with the preponderance of 
the evidence. 


Irrigation Claims: Water Pere Water Rights: Beniee 


When a ¢laim is made that. ‘seepage water from 2 Bureau of Reclamation 
irrigation structure has damaged private property, it is not necessary to- 
a proper denial of the claim under the Public Works Appropriation Acts to. 
have a finding as'to the source of the water causing the damage. It is 
_ necessary only that there be a finding based onthe evidence that the damage 
- was not the direct result of nontortious activities of: el of the see! 
2 of Reclamation. 


_ APPEAL FROM ADMINISTRATIVE DETERMINATION 


Mr. Harold D. Je ensen, Star Route, Connell, Washington, - and 


through his attorney, Mr. Fred: Shelton, of Othello, Washington, has _ | 


timely appealed from the a rdasee ave determination. (T—P-183 
(Ir.).) of July 17, 1961, of the Acting Regional Solicitor, Portland 
Region, Portland, Oregon, denying his claim in the amount of $1;008.- 
58. Mr. Jensen.alleges that during the 1957 season 6.3 acres of beans . 
were destroyed by seepage from the Potholes Hast Canal, an irrigation 
“structure of the Columbia Basin Project of the Bureau of Reclamation. 
In the original determination, the. Acting Regional Solicitor denied 
‘the claim ‘under 'the Federal Tort Claims Act? because “The claimant 
has not alleged nor do any of.the circumstances establish negligence on 
the part of the United States or its ae that would justity a 


128 v. S. C., 1958 ed., sec. 2671 et seq. 
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recovery herein = eR He also denied the claim ander the Pable | 
Works Appropriation ‘Act ?-because in this instance the “* * * canal 
leakage by legal definition is not a direct: cause * *.* ” of the damage. — 
— It is eae from the notice of appeal that the appellant. does not — 
seek to have the original determination reversed on any theory of 
: negligence on the part of the Government or its employees: The 
| ‘appellant does not allege negligence, nor does the investigation reveal 
~ any negligence. Therefore, the denial of the claim under the Fed- ‘ 
eral Tort Claims Act in the original determination is affirmed. 
“The notice of appeal states, “* * * the claimant suffered loss anon 
: teens the nonnegligent activities. of the Bureau of Reclama- 
_tion * * * and is therefore compensable under Public Law 87-65.” 
This places the. appeal directly within the ambit of the Public Works 
Appropriation Act. Under the current Act, and its predecessors, 
awards may be made only upon a showing that the damage was the 
direct result of nontortious activities of employees of the Bureau of | 
Reclamation. . | : 
-'The-appellant’s find eae Unit 14, peur ation blowk 1 11, Cotutabia 
Basin Project, Franklin County, ‘Washington, and its topography | 
are described in the original determination. These descriptions will 
not be repeated in this determination, except in so far as necessary 
 todecidethisappeal, | | 
The notice of. appeal excepts to the original determination i in gen- 
| eral i in that it is contrary to fact or contrary to law or both. | | 
Specific objections may be summarized as follows: 7 
1. The interceptor drain constructed between the Canal. and aoe 
| lant’s land before the 1957 crop season did not prevent the water 
leaking from the Canal from reaching the appellant’s land. “The 
new interceptor drain merely. collected the water to further cast it 


-upori claimant’s land.’ Pas 


2. The investigating ‘officer’s report, quoted in the original apiece: | 
‘mination, “* * * concludes that this seepage from. the canal could. 
not have caused the water in the claimant’s basement * * *2? No 
claim 3 is made for water in the basement. “The investigating officer 

makes no finding as: to’ the source of water which damaged the 
beans, which i is the gravamen not the issue * RG Tr en 


2 Both the original determination. anid the motes of watiear: refer to Public Liew 87-65 
. | (15 Stat: 144): . This is a J oint Resolution of Congress which, among other things, con- 
- tinued the appropriations made ‘to the Bureau. of Reclamation under the Public Works . 
' Appropriation Act, 1961, 74 Stat. 743, until the Public Works Appropriation: Act, 1962, 
75 Stat. 722, became effective. This appeal will be considered under one ora Ba : 
able Public Works Avpropriahon Act, 1968, 76 Stat. 1216. - ; 

STbid. x oe 

4 Northern Pacific. Railway y Co., “neo (Ir.) (May 10, 1954), and administrative deter- 
minations cited therein ; 39 Op. Atty. Gen. 425 ciel en ae . . 
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The conclusion that the damage was “caused by the claimant’s 
7 own irrigation water “* * -* is a speculative assumption et ate 

~ 4, It is not true that the wet land is located in a shallow swale. 
“The: swale on this a is located Northwest of the damaged poe 
—, ee | 
7 5: “Damages under similar facts were awarded for the 1957 year, : 


+o: eee eun: farms, and the claimant’s ee 1s. not. ey gee 4 


: different. a : 

~The: specific exceptions vill be considered in the order in which 
they a are > sted. : | ere 
a sae iu Interceptor Drain 


(Cones aie: first exception the Spe cio sane fon the Chief, : : 
: Draina ge Brack: Ephrata, Washington, to the Field Solicitor, a im 
: rata , Washington,” states, In part: 


Observation well readings on October 6, 1957, indicated ound water eine: 


elevations on the eastern part of Farm Unit 14 as follows—918. 6 adjacent to:the - 


Potholes Canal, 917.6 adjacent to the north side of the tile. drain, 916.3: adjacent: 

to the south. side of the tile drain, 914.4 midway between the tile drain and the 

_ bean field, 918.3 at the north edge of the bean field. On November 6, 1957, the — 

7 ground water elevation was 913.6, 450 feet south of the bean field. and was 911. 8 
_mear the farmstead at the southeast corner of the unit. The Potholes Canal 

was. unwatered about October 25, 1957. The ground surface of the bean. field lies 

approximately between elevations 917 and 920, indicating that at the close of 


‘the irrigation season the ground water level in the vicinity was no higher than | 
4 feet below the ground surface, aud that the pressure gradient. acting on the © - 


a ‘movement of ground. water from the north was only 8 feet in the 550-foot dis- | 
a tance from the drain to the bean field: | 
A similar north- south observation line on the west part of Farm: Unit 15 shows — 
the following ground water surface elevations on October 6, 1957: 922.5 adjacent 
. to the canal; 917.7 immediately north of the drain; a dry bottom at elevation 2. 
916.3 immediately south of the drain; 916.7, 112 feet south of the drain: and — 


- 918.7300 feet east of the. northeast corner of the bean field under discuaeiot. 3 


. 'Phese data indicate that no ground water at ‘elevations capable of causing seep- : 


'. age damage to the beans was moving past the drain line from the Potholes Canal, - 


at the close of the 1957 irrigation season at a time when the influence of, canal i 
seepage on the ground water levels would have been at a maximum. ord 
The same ‘memorandum indicates that measurements of flow in ine: - 
drain taken in 1957 showed “* * * that: the drain was intercepting _ 
ground water at a rather uniform rate across Farm Units 14 and. 15 2 
and. was: conveying it. westward, out of the area *.* "7 f 2 
_ We agree with these factual findings and conclusions, and Bnd: that 3 
the first exception iS without. merit. : Me om 


* Office Memorandum, dated September 6, 1961. 


100 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR [70 LD. 
2. Damage to Beans - 


en the second anaenton the appellant seizes upon the simuimieennees : 
that the original determination quoted that part of the investigating 
officer’s report which concluded that the seepage from the canal could 
not have caused the water in the appellant’ s basement, but made no. 
specific finding as to the source of the water which damaged the beans. 
_ The notice of appeal correctly notes that no claim was made for water 
in the basement. However, Mr. Jensen did mention the water in his 
basement, apparently in. an attempt to bolster other aspects of his 
claim. The water in the basement “* * * shows that a high water 


table existed at this location, remote from the Potholes Canal, and:on 


_ the opposite side of the bean field at an elevation similar to that im- 
mediately south of the drain.” ° Further, the investigating officer did 
state his opinion as to the source of ihe water which damaged the 
beans. The original determination at page three states: 

Based on this évidence and the reports of drainage engineers, it is the opinion 
of the Investigating Officer that canal seepage in 1957 was effectively neutralized 


by construction of the drain and the saturation on this unit was caused by claim- 
ant’s own applied irrigation water. 


Of course, it was not necessary for either the investigating officer 
or the Acting Regional Solicitor in the original determination to de- 
cide the source of the water which damaged the beans. It was neces-. 
sary only that the original determination should find that the damage 
was not.the direct result of nontortious activities of employees of the 


-. Bureau of Reclamation.’ This in itself is the proper g eround for the 


denial of the claim. Hence, the second exception is without merit. 


3. Danae by Irrigation Water 


The third exception attacks the conclusion that the damage was 
caused by the appellant’s own irrigation water as being a speculative . 
assumption. As stated above, it was not necessary to decide the source 
of the water which damaged the beans. However, the conclusion 
referred to is not a speculative assumption. In dealing with subter- 
ranean water, it is rare that conclusions can be drawn with mathe- - 
matical precision. Such precision is not necessary. Reasonable and 
logical conclusions can and must be drawn from the evidence pre- 
sented, and a decision is then rendered consistent with the preponder-— 
ance of the evidence. The Acting Regional Solicitor did this 1 in the 
original determination. 

The third exception : is without merit. 


8. Ibid. 
7 Northern es Railway Oo., supra, note 4, 
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4. Location of Wet Land 


‘The fourth exception Mies that the land in question is located in 

a swale as stated in ae original determination. The investigating 

Officer: states : ° a | | | o Gee Eg 
ee. * the entire Aorth half ne this farm is a very shallow eigale and is & shown : 

as: such on topography maps:of the area. This feature was a factor in the drain-. 

age studies of the unit. Water surface contours cs of the water table are 

quite pronounced in showing the condition. . | ee 

In absence of the presentation of any proof to the contrary, we 

must accept this finding as correct. ene the fourth So is 
without. merit. : 

- Be. Alleged Precedents 


The fifth sicoption: alleges that damages were ore to. oe lie Ss 
neighbors for claims essentially the same as this one.’ Claimant identi- 
fied neither the claims nor the neighbors. The records of this De- 
partment have been searched and reveal no pertinent payments. or 
payment. Each claim must. be considered on its own peculiar facts 
and merits. The: payment of any claim does not. necessarily assure 
the payment of another claim on the mere se that, it is similar 
or identical. eae | | 

The fifth exception is without ees | | : 

The notice of. appeal fails to state eee grounds to reverse the 
original determination. 3 3 

The consideration of the ‘Speorhe exceptions to the eins. deter- 
mination has moved us to a complete review and reconsideration of 
‘the claim. It is clear that if the seepage contributed at all to. the go aee 
lant’s damages, that it was not. a.direct. cause.® : 

Therefore, by legal definition, canal seepage was aes a oo nu 
of the alleged damage. The original determination 3 is consistent: with 
| both the law-and: the facts. 

Accordingly, I affirm the acininicematige: deeteination (T_P-183 

(Ir.)) of July 17, 1961, of the Acting Regional Solicitor, Fomand | 
ica Portland, Ongeon, denying t this claim. | 


| Frank J. Barry, ao 
_ Solicitor. 


8 Office Asis nadi gant dated August 24, 1961, from the Investigating Officer to: the Field 


- Solicitor. 


'®A direct. cause has been defined as a cause without which the injury would not. have 
occurred, and. which by itself 1s a self-sufficlent cause of the injury. Sanguinetti v. United 
States, 264 U.S. 146 (1924); Christman v. United States, T4 ¥. 24.112 (7th. Cir. 1934). ” 
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Indian Tanase Descent. and Distribution: “Wills 2 | | 
An Examiner of Inheritance who succeeds one who died subsequent. to. con. 


- . ducting hearings in a will contest but before. entering an order approving: 
» the will or determining heirs. must conduct new hearings: before be: can. 


validly approve the will or determine heirs unless the parties stipulate 


i the case may be decided on the oe oF the: Svea taken by the deceased ae 
Hxaminer. | = a | - ) . 
| APPRAL FROM aN EXAMINER OF INHERITANCE, BUREAU OF INDIAN _ 
| AFFAIRS © ee ae | | a 


Counsel for Mr. Je ames Andrews White have rer to the Sacie a 


: tary of the Interior from a decision of an Examiner of. Inheritance 
dated January 5, 1956, denying the Appellant’s petition for a rehear- 
‘Ing in the matter of the Estate of Charles White, decreased Nez Perce 
 Allottee No. 66, whose last will and testament, dated December 5, 1950, 
was approved by the Examiner on July 22; 1955. - Pe | 
- . The testator died on. February 3, 1952, at the age of 81 years eae 


an estate consisting of inherited interests in trust land appraised for — 


probate purposes at $26,747.22. He left surviving as his heirs-at-law _ 
_ Susie White, his wife, and the Appellant, an adopted son.’ By the 
terms of his will the testator devised all of his trust pr operty to his. 
half-brother William J. White except for a life estate in a portion of 


| an inherited allotment which he devised to his wife Susie White. : In 
his will the testator named the Appéllant as.a child of a deceased half- 
a sister, his blood relationship to him, and listed’ other nephews and 


nieces by name “‘to show that T have not forgotten them or any of them, 


- and that. I purposely excluded: ‘them. and. each, of . them from fas : 
interest, share or distribution in my estate.” 


~ Hearings: to determine the heirs or probate the will of Charles White | 
were conducted by an Examiner of Inheritance in Lapwai, Idaho, on 
April 14 and 15,1952, and November 3 and 4,.1952.° -William.J. 
White, proponent ofthe will-and: Appellee iene. was represented by _ 
_ counsel as were the contestants, the Appellant and: Susie White. _ 
~The Examiner who conducted. the hearings. died J uly 2, 1954, 
without having signed an order determining the heirs or approving 
the will. In the Examiner’s files, however, there were found 56 : 
typewritten -pages entitled “Analysis of..Testimony. Taken. April 
14-15, 1952, and Nov. 3-4, 1952, at Lapwai,. Idaho”; 33 typewritten 
pages. entitled “Charles. White’ "Estate. Notes: on Briefs”; and 101% 
_ typewritten pages entitled “Examiner’s Conclusions from. Study of 
Evidence and. Briefs.’ ” None of these papers were dated or signed. 
The Examiner did sign, on March Lt, 1954, an \ “Affidavit of Examiner 7 
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of Tahaan ” This affidavit recites that the Examiner became well 
acquainted with the testator during the probate of an estate from which 
the testator in 1946 had acquired most of his trust property. It con- . 
tinues to the effect that the Examiner from that time through 1951 
was visited by the testator whenever the Examiner’s duties took him 
to the Northern Idaho Indian Agency. ‘The Examiner further stated 
in the affidavit that the testator at those visits appeared to be in good 
health and never appeared to be under the influence of intoxicants or | 
to have been drinking liquor. He concluded the affidavit with the ob- 
servation that in his last visit or visits in 1951. with the testator he 
observed no noticeable change in him either physically or mentally. 
‘Subsequent to. the death of the original Examiner, the contestants _ 
: filed a motion:to Strike the Record and for a new Hearing which was 


. answered by the proponent. On July 22, 1955, a new Examiner of. ; 
. Inheritance entered an Order Denying Motion to Strike and fora New —. 


Hearing. On the same date, without. having conducted any hearing 


. himself, the new Examiner entered an Order Approving Will-and. 
_ Determining Heirs. Thereafter, on October 25, 1955, he entered an 
order siisndin® the order of July 22, 1955, Denying Motion to Strike 


and for a New Hearing so that it became instead an Order Denying — 


-- Petition for Supplemental Hearing. Sixty days from the date of the . 


= amended order were granted in which to petition for a rehearing. A 


9 timely petition for rehearing was filed by the contestants, Susie White 
and the Appellant, and an Order Denying Petition for Rehearing’ was 
~~ entered by the Examiner on January 5, oo) granting pouoner: eo 
sixty days from that date in which to appeal: . J 
J Six grounds are set out in 1 the - notice of appeal filed by the Appel- ee 
~~ Tant. ‘They are: 


| oaks ‘The testator made the eal as the Beale of anes influences 

ae oe ~The testator was: incompetent to make a valid will; 

+ 8. The substituted BHxaminer failed to make adequate oe of 
: fists 

4. The. ingeminer before whom the hearings were conducted died 


~~ before rendering a decision and: before making a full and aa 


evaluation of the evidence; 


. 5. The Examiner conduseag the. artis exhibited bias, Aerie = 


and hostility in his notes, which were the basis of the order of the © 
successor Examiner approving the will; and <i 
6. The first Examiner interjected his oe knowledge into. the | 
| decision ofthe case. 

Appellant contends on: the ae of: iz nid. D that: an: andar sheild 


as - have } been entered to set, aside the a and distribute the estate: ‘to - | 


ey % #6 
“. Ye, Ps 
x , & 
z ‘ -: 2 
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the natural heirs or in the alternative, ¢ on n the basis of 3-6, a rehear- 


ing should have been granted. 


The Appellee and proponent of the ail besides eae the sete 


that the testator was competent to make the will and did not do so | 
as the result of undue influence, contends that the Examiner con- 


ducting the hearings did in fact decide the case on the basis of ade- 
quate ene me The undated and unsigned papers found in the Ex- 
aminer’s files constitute such decision in the view of the Appellee. 
Further, the Appellee challenges the appeal on the grounds that it 
was not timely taken and was not Pee in conformity with the 
governing regulations.* | - 

‘The attack on the notice of speed on these promdaralg Haass must: 
be considered first. On May 9, 1956, the Deputy Solicitor wrote the 
attorneys for the Appellant concerning their request for an extension 
of time in which to file their brief in support of the notice of appeal. 
In considering the extension, the Deputy Solicitor observed that the 


attorneys’ attention had theretofore been directed to: the apparent 


failure to comply with the pertinent probate regulations. Such fail- 
ures were stated to be an apparent late filing of the notice of appeal 
with the Superintendent of the Northern Idaho Indian Agency and 
omission from the notice of a certificate that copies of the appeal 
were furnished the adverse parties, no indication being present that 
copies of the notice were actually so furnished. ‘The requested ex- 
tension of time to file the brief was granted “but with the distinct 
understanding that the permission so granted shall not.and could not 
be regarded as a waiver or suggestion of waiver of any defects which. — 
now appear to exist concerning the lack of compliance with the regu- 
lations or otherwise.” 

These observations were made by the Deputy Solicitor on the basis _ 
of the notice of appeal received from the Northern Idaho Indian 
Agency through the Examiner which bore an Agency date stamp of 


‘March 6, 1956. As the petition for rehearing was denied by the Ex- 


aminer’s order of January 5, 1956, the last day of the 60-day period 
for filing a timely notice of appeal was Monday, March 5,1956, How- 
ever, by a letter dated March 5, 1956, to the Examiner, the original 


of which § is In the probate record, the Acting Superintendent of the 


a ‘The Pertinent appeal provisions of the. regulations ¢ are now ‘contained: in 25 CFR 
15.19(a), then 25 CFR 81.19(a).. The subsection, then ag now, reads: ' “Any person - 


- aggrieved by the action taken by the examiner of inheritance on a petition for rehearing - 
or on a petition for reopening may, within 60 days after the date on which notice of the’ 
examiner’ $ action is mailed to the interested parties (or within such additional period: ay. 
the Secretary, for good cause, may allow in any case), file with the superintendent a 


written notice of appeal to the Secretary. Such notice of appeal shall state specifically’ 


' and concisely the reasons for the appeal. ‘Copies of the notice. of appeal shall be fur~ 


nished by the appellant: to the examiner of inheritance and to all parties who share in. : 
the estate under the decision of the examiner, and the notice of appeal. shall contain a 
certificate stating that. this has been done.” . 
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oNeithan Tdaho Tndiat Agency referred. te. a separate letter of the 
same date to the Examiner in which a notice of appeal prepared. by | 
the Appellant’s attorneys had been transmitted to the Examiner. The - 
first mentioned letter continued by saying’that. the Appellant, sub- 


sequent to the dispatch of the referenced letter, had come to the Agency 


with a notice of appeal which he had signed that date, March 5, 1956, 

and this second notice was transmitted with the Acting Superin- 
~ tendent’s letter. On this record we are satisfied that a timely notice | 

of appeal was filed with the. Superintendent on-March 5, 1956. 

- On the question of furnishing a copy of the notice. of the appeal 
to the Appellee, it is conceded by Appellant that a copy was not sent 

to him at the time of filing the notice but at a later date. Appellant. | 
argues that the delay i in service has not inconvenienced Appellee or 
prejudiced his substantive Tights. The Appellee states in his brief 
on this point that the appeal was not perfected i in conformity with the 
regulations and is therefore subject to dismissal. Since there i is NO 
showing of an adverse effect upon the rights of the Appellee, we are — 


not. pursuaded_ dismissal of the appeal on. this ground, would be 
*, justified. 7 | 
- We next turn to the acer aie nas in the circumstances of this — 


case the death of the Examiner who conducted the hearings required | 
his successor to hold new hearings on which to base the order ape 


os ing the will which such successor entered. - 


The Examiner who entered the approval gales of J ig 22, 1955, | 
ruled at the time he denied Appellant’s petition for rehearing ise. 
the Administrative Procedure Act? does not pertain to or govern the 
activities of his office. We cannot support this conclusion. Where 


restricted Indian property is. concerned, the determination of heirs: ~ 


and approval of wills are governed by the Departmental regulations * | 
- promulgated under the authority g eranted. by the Act of June 25, 
1910.4, Express provision. is made in 25 CFR 15.2 and the 1910 Act 

_ for notice and hearing in these. matters. Thus such proceedings fall 
within. the. adjudication provisioris of the Administrative Procedure 


- Act which cover “every case of adjudication required bys statute tobe — 


determined on the record after opportunity for an agency pore a os 


and are not within the exceptions thereto. : 


_ Section 5(c) of the Administrative Procéiitte Act e provides: 


ee ek Phe same officers wlio preside at the reception of evidence pursuant 


| . to Section 7 ‘shall niake the. recommended decision or. initial ‘dédision. required 


by section 8 except where such officers become unavailable to the. agency. a 


2 Act of J une 11, 1946, 60 Stat. 237, as amended:; 5 Uv. S. c gee. 1001 et aed: 
325 CFR, Part 15. 

#36 Stat., 855, as amended ; 25 U.S. C. sec. 372 ete seq. 

P Sec. 5 of the Act of June 11, 1946, 60 Start. nen 239, (PaO 5 U.S.C. gee, 1004. 
"2 =8 Ibid. 
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The question posed by this part of the Administrative Pisesdace 
ree in this case is whether, since death made the Examiner unavail-~ 
_ able who presided. at the reception of evidence, the substitute Exam-_ 
- iner may enter an order without hearing the case. The ‘parties 
- apparently agree that Gamble-Shogmo, Inc. v. Federal Trade Com-— 
MISston § 7 establishes the necessity for a hearing by the new Examiner 
_if-the credibility of witnesses who testified before the Examiner who | 
became unavailable is an issue.® ‘They differ'as to whether an issue — 
of witness credibility ae the Examiner who entered the Crees —_ 
- of July 22. 1955. _ : ee | | 
ae, Appellant contends that as. no specific sinaiide or eon were 
made by the deceased Examiner the substitute Examiner had to_ 
evaluate the testimony of the witnesses who appeared before his 
- predecessor—those for the Appellant testifying to the effect the testa- 
tor had become mentally incompetent. because of excessive drinking 
and those for the Appellee contra. Appellee, on the other hand, 
_ takes the position that the previously described unsigned and undated 
papers which were found in the Examiner’s files constitute a ‘decision 
of the case so that the entry by the substitute Examiner of the order 
of July 22, 1955, was a purely ministerial function. a. 

An éxamination of the 56 pages of the Analysis of fetes 33 
pages of the Notes on Briefs, and 1014 pages of the Examiner’s 
Conclusions from Study of Bridence and Briefs convinces us. that 
although they may disclose the general direction in which the deceased 
Examiner was headed they do not constitute the unsigned determina- 
‘tion ‘of the case argued by the Appellee. They appear to us to 
represent, only a digest and analysis of the fairly considerable record 

and briefing | in the case preparatory to the dratting of an ender 
approving the will or determining heirs, . | 
- But even if we were to. agree, which we do not, that: no ae 
ibility issues: were passed upon by the substitute Examiner because 
-of their determination by the deceased Examiner, we would still be 
_ unable to affirm the order of July 22, 1955, ‘Based on the original 

Examiner’s conclusions. The execution by the deceased Examiner : 
of his affidavit of March 17, 1954, relative to his personal knowledge 
of the testator casts such doubts on . his poblecavaty in panne the 


211 F. 2d 106 (8th Cir. 1954). irae sg . : 
8 Where there is no credibility issue fivoived concerning pence received. by. a ieadine 2 


. examiner: who. becomes: unavailable. before.a decision is made, as in Art National Manu- 


| facturers: Distributing - Co. v. Federal Trade Commission, 298 F. 24 476 (2d Cir. 1962) ; 
cert. denied 870 U.S. 939 (1962) ; rehearing denied 371. U. S. 854 (1962), or where. the 


. parties: SO stipulate, a décision may be properly made on ‘the ‘basis of the evidence taken, 


-by ne unavailable Samer pYs% a 
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| case that. we. eenld find it necessary for this - reason. alone to require | 
anew hearing: of the case before another Examiner. - | : 


‘In light of these conclusions, which require that a new eae eo 


be held, it is unnecessary to consider the other grounds of appeal ind. : 

| nothing herein 1s intended to indicate an eens with respect to 
them. | 

ase herefore, arene to rs Saale delegated by the Sosctaey 
of the Interior to the Solicitor, 210 Departmental Manual 2.24 (3) (a), 
the Order Denying Petition for Rehearing is reversed and the present. 
_ Examiner of Inheritance is directed to set t the case for rehearing at, 
the earliest practicable’ date. — ae 
i 3 7 Frank J Baney, a oe 
= - Solicitor. : 


eo REGULATION OF SEA OTTERS WITHIN THE THREE-MILE uo _ 
Fish and Wildlife Service - oe 


 Althoug h ‘the Fur Seal Act of 1944 prohibits the taking of sea. “otters, eae 
is no international agreement or treaty, which can be found; as’ a basis 


for the protection of ‘sea otter either at sea or wns sare e territorial waters betes 


of the United States. - 3 - &., 
The intended purpose of the Fur ‘Seat: Act of 1944 was i Fegulate persons a 
. 7 under the jurisdiction of the United States. O 
"Phe Congressional intention. of: the. Fur Seal. and Rialen: Statehood hehe | 
:. taken as a whole was to ‘protect sea otters in the high seas and leave the 
regulation of sea otters within the three-milée limit. to the States. = . 
~The Fur Seal Act of 1944 fully protects fur. seals both on the pene seas and ; 
within the territorial waters of the States, aie 


Submerged Lands Act: Generally” 


.. Section 6(m) of the Alaska Statehood Act provided that the Sabmerged Lands 
Act of 1953 was applicable to Alaska. © ~: - 

a Since | section. pears of the Statehood Acts extended to the new “State the 
‘life sieeeahont the submerged lands, ‘including those lanas covered by the 
Alaska Tidelands Act, was granted to the State. 

Tt is. clear from the: expressed language. of section 6(m) of: the. Statehood Ret 


. that Congress: intended the. Submerged Lands Act to be applicable to Alaska | 


: a in the same manner and to. the same extent as all other States of the Union, : 
| 36650 iy. a a Marck 29, 1963 
‘To: nae oa OF.  Spome Frsnenms, AND. Wupsen 


Susszcr: Srarus or Laws Apptrcastn. TO - ‘Sna Ormans Worse - 

- Anasxa’s TERRITORAL WATERS. _ 
This. responds to. your. memorandum, dated. ‘November 20, 1961, im” 2 

which you maueo ens our ‘Spinion as to whether the State of Alaska : 
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has the sole responsibility foe the: management, including the harvest- : 
ing, of sea otters within its territorial waters. 

| The Fur Seal Convention, signed at Washington J uly 7, 1911. 1 (37 
Stat. 1542), prohibited both pelagic sealing in the waters of the 
North Pacific Ocean and the killing of sea otters beyond three miles 
from the shore. Article IV of the Convention exempted, with some 
limitations, the Indians, Ainos, Aleuts and other aborigines from > 
the provisions of the convention. The Convention was then imple- 
mented by the Act of August-24, 1919 (37 Stat: 499). It prohibited _ 
_ persons, sub} ect to the jurisdiction of the United States, from killing 
fur seals in the waters of the North Pacifie Ocean and sea otters. 
“beyond the distance of three miles from the shore line of the ter- » 
ritory of the United States.” Subsequently, the Japanese Govern- 
ment, which was a party to the agreement, abrogated the convention 
on October 28, 1940, The Convention was ooaly terminated in 
October 1941. 

It was. recognized by the United States and Canada that the fur 
seals were still in need of protection. Accordingly, the two govern- 
ments agreed to the Provisional Fur Seal Agreement of 1942, which 
had. for its purposes the protection of the fur seals of the Pribilof 
Islands. This agreement did not, however, include the protection 
of séa otters. Similarily, the Tntérim Convention on Conservation 
of North Pacific Fur Seals (8 U.S. Treaties and Other International 
Agreements 9988) had for its purpose the protection of fur seals. 
but made no mention of sea otters. 

The Fur Seal Act of February 26, 1944, as amended (16 U. S.C. 
631a et seg.), was enacted to givé effect to the 1942 Fur Seal Agree- 
ment and to give protection to sea otters. The Act of 1912, supra, was 
specifically repealed by section 18 of the 1944 act. Section 1(c) of the 
1944 act defines sea otter hunting to mean: 

& # the killing, capturing, or pursuing, or the attempted killing, capturing, . 
Or pursuing, of sea otters at sea, except in waters subject to the jurisdiction of 
the United States where other laws are applicable. 

Section 2 makes it unlawful for. any person. subject to the jurisdic- 
tioti of the United States to etigagé in pelagic sealing or the killing of 
8éa otters in the North Pacific Ocean. Section 3 excepts Indians, : 
Aleuts or other aborigines, with some: limitations, from the provisions 
of this act. Section 14 provides that it shall be the duty of ‘the me, 
dent: to protect the fur seals and sea otter herds. | a 
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‘The Fur Seal Act, based on the Fur Seal Agreement, prohibits 
pelagic sealing at sea “whether within or without the territorial wa- 

ters of the United States.” Although the same act prohibits the tak- 
ing of sea otters, there is no international agreement or treaty, which — 
can. be found, as a basis for the protection of sea otters either at sea 
or within. the territorial waters of the United States. It is evident, 
however, that Congress, in desiring to protect the sea otters, itended 
that the words “at sea” contained in section 1(c) mean the high Seas, 
and specifically excepted other waters of the United States. The 


intended purpose, therefore, was to regulate persons under the juris- 


diction of the United States, while at the same time recognizing the 
- general authority of the States to regulate the coastal fisheries. | (See 
| Corso V. Pawes, 149 F. Supp. 771; affirmed 355 U.S. 37.) | 
In 1947 the Supreme Court, in United States:v. California, 332 U.S. 
19, 38, held “* * * that the Federal Government rather than the 
State hag! paramount rights in and power over that belt. [the three- _ 
mile marginal sea belt], an incident to which is full dominion over 
the resources of the soil wader that water area, * * *.” Subsequently, 
in 1953, Congress enacted the Submerged Lands Act (67 Stat. 29; 
43 US. CG. 1801 e¢ seg.). Section 2 of the act provides: 

| (a) ‘Phe term ‘lands beneath navigable waters” means— 

Ce oy : + ae * 7. mo. | 
(2). all lands permanently or periodically covered by tidal waters: up but, 
not above the line of mean high tide and seaward to a line three geographical 
miles distant from the coast line of each such State and to the boundary line of 
each such State where in any case such boundary as it existed at the time such | 
State became a member .of the Union, or as heretofore approved by Congress, - 
extends seaward a into the Gulf of Mexico) beyond three geographical miles, 


and 


esate, Set ‘ ae 43 sg Hie, hak oe 
- (e) The term “natural resources” includes, without limiting the generality 
thereof, oil, gas, and-all other minerals, and fish, shrimp, oysters, clams, crabs, 
lobsters, sponges, kelp, and other marine animal and plant life but does not 
| include water power, or the use of water for the production of power ; : 


- Section. 3 provides: 


(a) It is. hereby: determined and declared :-to be in-the public. ineeeene at (1) 
. title to and ownership of the. lands beneath navigable waters within. the bound- 
| waters, and (2) oie right and power ‘to. manag ge, namninister: lease, ‘develop, and 

use the said lands and natural resources all in accordance with applicable State 
law be, and.-they are hereby, ‘subject to the provisions ‘hereof, recognized, con-. 

_ firmed, established, and -vested ‘in and assigned to the respective States or 
the persons: who were on June 5, 1950, entitled ‘thereto under the law of the 

respective States in which the land is located, and the respective grantees, 

7 lessees. or successors in interest thereof ; 
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* gestion 4 of the act provides: 


~The seaward boundary of each original coastal State is ee appr oved and | 
_ confirmed ag a line three geographical miles distant from its coast line or, in | 
- the case of the Great Lakes, to the international boundary. Any State ad- 
; mitted. subsequent to the formation of the Union which has not already done so. 
may extend its seaward boundaries to a line three geographical ‘miles: distant 
from its coast line, or ‘to the international boundaries of the United States in. 
the Great Lakes or aly: other pody of water traversed by such boundaries. Any - 
. claim: heretofore or hereafter ‘asserted either by. constitutional provision, statute, 
 .or otherwise, indicating the intent of a ‘State so to extend its ‘boundaries is here- 
. by approved and confirmed, eee | 


The Submerged | Lands Act, supra, het eae was ao iieeble only: - 


| ce the then existing States, andl was not applicable to the Territory © 
of Alaska. In order to rectify some problems. regarding the tide- 


lands and submerged lands of Alaska, Congress enacted the Alaska 


‘Tidelands Act of September 7, 1957 (71 Stat. 623; 48 U.S.C. 455: et 


seg.). This was interim legislation, section 2(a). of which granted 7 | 


to the Territory of Alaska “* * * all the right, title, and interest of | 
the United States in and to all lands within tis Territory of Alaska, 

including improvements thereon and natural resources thereoi, lying » 
offshore. of surveyed. townsites in the. Territory, ‘between the line ge : 
mean. high tide and the pierhead line.” The term. aa resources” 
was defined 1 in section i to include: | aoe ey 

te os oil, gas, and all other minerals, but does not. include fish, ‘Siri. Oys- 


2 ters, clams, crabs, lobsters, Sponges, kelp, and other. marine animal and ‘plant 
life, + Ho , | | | | 


_ Section 3 provides: 


Any lands: which ‘ate: “aly within the ‘purview Of section 2(a)- of this Act, and 
2) situated: to the seaward. of the “coastline” as ‘that term is defined in section — 
2(e) of the Submerged Lands Act of 1953 (67 Stat. 29), shall besubject to the said 


‘Submerged Lands Act-and, as to such lands,. the Territory shall have equal title, | | 


right and interest as is accorded to States wich: are BabIeer to. that Act in Tela- 
tion to their similar lands; *°* *. : | 
Thus, by the enactment of this radia the operas: of Alaska was 
placed on the same general footing as the States as far as rights to 
the: submerged lands and mineral resources of the territorial sea adja ae 
cent to surveyed townsites were concerned. » 3 : a 
: Subsequently, the Alaska Statehood Act (19 Stat: 339) was enacted = 
and. section.6(m) provided that the Submerged Lands Act of 1953 
was applicable to Alaska.- It was then held in an Opinion of the Solic- 
‘itor, dated. January 19, 1961 (M-86600), that after Statehood the 
“Alaska: Tidelands Acct Me ee was still of full: force and effect, the | 
‘grant thereunder becoming, in effect, merged. with. that. of the Sub- 
| merged Lands Act.’ a _ | | 7 te 
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‘This merger er caly as to the area and resources ened by the 


a ‘Alaska Tidelands Act of 1957. That act.expressly excluded from, the — 


Z grant to the Territory of Alaska marine animal and plant life. Sec- 


tion 6(k) of the Statehood Act transferred to the State of Alaska the 
- grants previously made by the Alaska, Tidelands Act. - However, since — 
section 6(m). extended to the new State the provisions of the Sub-. 


- merged Lands Act, we have no alternative but to say that the marine 


animal and ‘plant. life throughout the. submerged lands, including 


- those lands covered by the Alaska ‘Tidelands Act, ° was s granted ty tothe 


| State by section. 6(m). of 

‘Congress, by enactment of Hie Sibrinaed eae et Tias; 3 in. comes ‘ 
- relinquished to the coastal States the paramount sovereign right, and 
_ title of the United States in the submerged lands of the territorial | 
~ sea to the extent.and within the limits stated, , in the Act. ..7 nited. States 
v. Louisiana, 363 U.S. 1 (1960). Included in this grant are-the nat- 
‘ural resources of the lands and waters within the areas covered there- 
by, together with “* * * the right and power to manage, administer, - 
lease, develop,. and v use the said lands and natural resources. all in. ac- 
cordance with applicable State Law * * *.” (48 U.S. C., sec. 1811 (a) 
(2).) Ag indicated above, the term Cnatur al resources,” as defined in 
' the Submerged Lands Act (43 U.S.C., sec. 1301 (e): )y is-not. hmited to 
‘oil. and gas, but includes the fisheries and: other marine life, 

The power to manage, administer and develop must. of. necessity 
include the power to regulate. The State of California has in fact 
regulated the taking of sea: otters,. which are defined:in Webster’s — 
Third New International. Dictionary as “a rare pan marine’ otter 
(Enhydra lutria) of the northern Pacific coasts** * *,” by prohibit- | 
ing the taking of sea otters at any. time.. (See F. & G. C. A. sec. 4700.) 
_. Section 6(e) of the Alaska Statehood Act provides, among: ‘other - 
: things, that 70 percent ‘of net proceeds from the sale of sealskins: and ; 
_ searotter skins shall be paid to Alaska after a deduction for the cost.of — 
the United States ne. out Bae Pee ae of the Fi ‘ur Sa Act., it 

then provides: Ses 


| Nothing in this Ace: shall’ be ‘construed as: pecne the aor of the United | 


- States under the provisions of the Act of peerayy 26, 1944, as = supplemented ~~ — 


| and. amended, . i 


In a section by section. ce of: a pill; SA 49, coe to ‘the’ one 
(H. BR. 7999) that was enacted as ‘the: Statehood. “Acts the Senate Com- 
- mittee stated, “The subsection [séc. 6(e)]; does not. change the present _ 

Federal control of seal'and sea otter hunting and management.’ ? (Re- 
~ portNo..1168, 85th Cong. 1st Sess., page 17.) If we were to interpret 


ie the above provision ‘in. 1 the wtatehood Act and the statement of the 
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- Senate Committee to. mean ‘iat the Federal Geveentiant and not ie 
State shall regulate the taking of sea otters within the three-mile limit, 
we would in effect be enlarging the scope of the Fur Seal Act, supra, 
to include water specifically excepted by that act. in addition, such a 
narrow interpretation would result in Alaska not attaining complete 
“title to and ownership of the lands beneath navigable waters:* * *, - 
and the natural resources within such lands and waters,” within its | 
boundaries as provided in the Submerged Lands Act. oe 
| We believe, however, that the expressed Congressional intention of 
- the Fur Seal and Statehood Acts taken as a whole was to protect sea 
otters on the high seas and leave the regulation of sea otters within the 
three-mile limit to the States. Further, it is clear from the expressed 


language of section 6(m) of the Statehood Act that Congress intended 
the Submerged Lands Act to be applicable to Alaska in the same _ 


manner and to the same extent.as all other States of the Union. “The. 
new State of Alaska is entitled to such powers as have been given to 
all states by the Submerged Lands Act, * * *.” Organized Village of 

- Kake v. Lgan, 174 F. Supp. 500, affirmed U.S. Supreme Court, March — 
§, 1962. Alaska, pursuant to the provisions of the Act of 1953, has ex-. 
tended its seaward boundaries to include the marginal and high seas 


to the extent permitted and t to include the ‘submerged lands lo S.L. A. 


1959, ch. 89 sec. 1 ed seg.). | 
In conclusion, we plea that Alaska may regulate the taking of 
sea otters within the three-mile limit. Since proper management or 


regulation of the resource includes the harvesting of the resource, such _ 


action by the State is within the purview of the applicable statutes. 
However, such State management or regulation does not extend to 
areas above the mean high water line within National a : 
- Refuges where Federal laws are paramount. a. 7 
We believe it should also be clearly understood that: | 
_. (1) The Fur Seal Act of 1944, supra, fully protects fur seals both ) 
on the high seas and within the territorial waters of the States; . 
(2) The Fur Seal Act of 1944, supra, does protect sea otters, by pro- 
_hibiting the taking thereof by persons under the jurisdiction of the 
United States on the high seas beyond the three-mile marginal sea 
belt; and» 
(3) The right of Alaska, to regulate the ‘ais me sea otters within. 
the three-mile limit does not extend to the areas specifically recognized on 
by section 5(b) of the Submerged Lands Act of 1958, supra, and ‘by a 


~ gection 4 of the Alaska Statehood Act. 


| Fravk J. Barry, 
| S olicitor. 


- 1B]... aigerys 3 oy DUNCAN. MILLER, er are Oe 
e DUNCAN MILLER 
(A98657 Decided March 2, 1963 


Oil and Gas Leases: ‘Applications—0i1 and 1 Gas Leases: Extensions —Tees— 2 
~ Accounts: Fuyments ee ee , : 


"Where a departmental. pealalton. requires. that. the filing £ fee: due i in : contieg:: 7 = 2 
tion. with a request for a 5-year extension of an oil and gas. lease. be paid = 


+o a certain date, ‘a check: for the filing. fee (and rental) filed. before, 
but erroneously dishonored by the drawee bank after, ae pertinent « date - 
oe will be pel to have heen has within the a Decattt ibed time." : 


| APPEAL FROM THE BUREAU. OF LAND MANAGEMENT - 


-Duncan’Miller has appealed to the Secretary of the Tnieribr. a ilnd - 
a. decision of September 2, 1960, by the Acting Director of the Bureau 


of Land. Management Holding: that his oil and gas lease Montana ae - 
— 013760, issued effective April 1, 1955, expired by operation - abe on 


_ March 31, 1960, at the end of its initial 5-year term. 
On March 31, 1960, the appellant filed an application ae a 5: -year 
extension of hig lease under section 17 of the Mineral Leasing Act, as. 
_ amended (80 U.S.C., 1958 ed., sec. 226; now 30 U.S.C., 1958 ed., Supp. 
TIT, sec. 226-1(a), as amended by the act of September 2, 1960, 74 : 
- Stat. 7 89). 43-CFR, 1961 Supp., 192.120, the departmental regulation. 
| governing: the filing of extension applications, provides 3 in pane here a 
material : 7 | | 
8 Cb) The application: for. ‘extension must be filed,. within ninety days before . 
“the expiration date.of the lease, on Form 4-1238, “Application for Hxtension of 
Oil and Gas Lease,” * * * [footnote reference deleted} or. unofficial copies of — 
| that form in current. use and must ‘be accompanied by a filing fee of $10 which 
. will be retained asa service charge even though the application is later with- : 
: drawn or rejected and, ‘unless previously paid, the sixth he es rental : eee 
A 48 CFR 192. 120(¢) provides that: : a 
7 (e). ‘Tf during the 90 day ‘period prior: to the’ eapiration date of the lease, the . 
record. title holder, assignee or operator files an: application or request for an 
extension not. on the prescribed form or unofficial copies ‘thereof, or fails to 
file the : ‘prescribed number of copies, or pay. the sixth year’s rental, a notice will 
. ‘be issued ‘allowing him 30 days to doso. The: application will be : rejected if such 
. filing Or payment is not made within the time allowed. 


These. provisions require that at. least an informal acne for a an | 


2 extension of the lease and a $10 filing fee be recéived in the land office _ 


within 90 days before the expiration date of the lease im order for a 


Jesse to obtain a single extension of hislease. ~ 


‘On the final day for filing an extension application Miller’ s applica- 
| tion was filed necompenice by his check for $210.50 for the filing fee 
and the sixth year’s rental. The check was dated March 26, 1960, — 
and. ‘was drawn on the First National Bank of N evada, Las Vegas, - 


685314 —63—1 | 70 LD. No. 4 
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eae Nevada. “The puna land office deposited the check put it was re- at 


- turned by the bank as uncollectible., The appellant was advised of. 
this by a notice of April: 11, 1960, fron’ the land office and asked to a 


submit a. cashier’s check, a certified check, a bank draft, or amoney 


At order to replace the remittance. The notice also. ‘indicated that a $10. 
_ debt was due the Government for the unpaid filing fee. Miller sub- — 


mitted:a bank draft. for the $10 filing fee on April 25, 1960, which was 


- 95 days after the extension. application was required to be. filed. De 
2 land office decision of April 28, 1960, Miller’s application for @x- 


- tension was denied on the ground that the filing fee must: accompany 


oo the extension application. which, in this instance, . was Pequired. to: be 
filed by Mareh’31, 1960. ° ee ere: | — 


incThe. decision. held. thai: a Sa saa lise hid: was. seein asun- 
23 collectibles could: not be. an: acceptable: payment of the filing fee and 

— thatsthe $10 payment: of the filing fee on April 25,1960, could not 
place. the application 1 in good. standing, although thie filing being ane 

a a debt due the United States, was required -to be paid. | 

_e'Thereafter the appellant also submitted. to the land’ iis. a vahsele 
‘datod: May 14,'1960, in. payment of the sixth year’s-lease rental.. The 


ns land: office. returned this check tothe appellant with a notice dated onK 


f- May: 17, 1960, that: -appellant’s oil ~ ‘gas: Tease, had expired by. — Ho | 
7 eration ae law on March 31, 1960. . se! 
«The -Acting ‘Direetor’s dann affirmed the: reje section of ie ap- 


_ pellants. application for extension for failure to pay the filing? fee 
oe within. the: 90- -day period before. the. expiration of the initial 5-year 
- term. of the lease: ‘The decision referred to a- departmental ruling that 
8 lease is properly rejected where the required filing fee isnot paid — 


‘prior to the expiration of. the primary term of the’ lease. Duncan 


-_., Miller, A-28076 (November 16, 1959). The Department has also held _ 
that. the submission with an oil and gas lease application, of a check — 


am which i is not honored, but. is. returned marked, “Tnsuflicient, Funds, re 


does not constitute a payment in support of the application. J. uM ae > 4 


Davis et al:, A-26564 (January-12, 1953).- , a 
In his appeal to the Director from the land. offiée: decision hol ane 


| hat his lease expired by operation. of law, Miller asserted. that. failure = 

to honor the check sent with his application for extension was anh 

i error of the bank and that the bank had promised to write. to the. 

© PF a land office to. explain. this. A letter of June. 83,1960, ‘to the land — 

7 office ‘from the Assistant Cashier of ‘the First “National. Bank of | 

Nevada at Las. Vegas, re garding. Miller's ¢ cheeks of Mareh 26, 1960, — 
for $210.50 states that: | | 


Fi Recently, we. returned a check. 08 ‘you: 1 for $2102 50 drawn ¢ on this office by. - : 
- “customer, Mr. Dunean Miller. ee ~ ce ee . nae 


Maggy Ee ie DUNCAN MILLER 8 eee TTB 
hah Ba oe -. — March.29,1968 te dat 2 eke 


This cheek: was returned due to an oversight, by one of our r bookkeepers: and - 
oy we ask. that if. this check is still in your possession. that you kindly redeposit. it. 


Mr. Miller has always maintained. a very satisfactory account at this: office | 


| and. ask that this will in no way reflect’ on his credit standing with you. “We 


are very: sorry: for the inconvenience we have: caused you, as Beceee que. 
Pieces sb Pat eS eae ee ere ah BE cos chs 


‘ This may be faitly aa as: -meaning Huse the appstants® deosant es 


2 fy with: the bank was satisfactory: when the check of March 26, 1960,. “ | 
was filed with the land office and when it: was returned ‘to: the land — . 
Office as. uncollectible. ‘Moreover, the letter states, in effect, that: the La 


| . refusal to honor the check was.a mistake of the: bank, and. Tor aie << 
of this decision the refusal will be So regarded. ° a | 


~The Acting Director held that even if the bank had a crreneously :* | 


‘i returned. the check to ‘the land office as uncollectible, and the failure 
to honor the check was a. mistake of the: bank, the bank was. ‘the a 
appellant’s agent, not-an agent of the Government: | Pied a 
The decisions rejecting the appellant’s extension ele prop- | 
erly held. that, the payment of the $10 filing fee submitted by. the 
appellant on April 25, 1960, was not a payment: within 90 days béfore — 
March 31, 1960." Duncan Miller, Supra. Moreover, there is no basis. ~ 
for modifying the ruling ‘in the J. Martin Davis. case, supra, that 
submission with an oil and: gas lease application of a check which: is" 
not honored does not constitute payment in support of an. application: 
The facts in that-case are clearly distinguishable since.the check there 
involved: remained uncollectible and’ there was no. suggestion that: it 
could at any time have been. regarded as-a good tender of payment. 
Thus, the only question on thisappeal is. whether the circumstances | 
. of this case warrant holding that the filing fee paid ‘by. Miuller’s first. 


check was submitted within the time: required. by regulation. ‘The : | 


appellant. argués that the Duncan M iller case, supra, is not: controlling | 
In, this. case because. in the former case, unlike the Instant case, no — 
fee was filed. within the 90-day: period before. expiration of the lease. 


He contends that he. submitted, a fling fee within ‘the. meaning of, the : - | 
| tegulation applicable. here. — 


Checks made payable. to thie Bure: of Land Managemen that-n may. . 


_ be. cashed: ‘without: cost. to the Government: are. acceptable: payment. 7 


& of amounts. dues Ordinarily, mf cheek i 1s a. conditional payment, and - 7 


oe 43 CFR 216. 30. “Forms of remittances ‘thet ere acceptable. (a). For ‘ms ‘of remilitances - 


that may be accepted by. collection officers include cash and eurren¢y, and checks, money on 
orders, and bank drafts made payable to. the Bureau of Land Management that may be. 

_ ¢ashed without cost to the Government. - | 
" (h) Upon receipt of notice that a cheek or draft, whether ‘certified or uncertified, (re 
~-uneollectible, the collection’ officer should at once take appropriate steps to protect the ee 
interests of the Government. — ‘ 
“(e) Whenever the regulations in this chapter require a deposit, or payment, to be 


made by certified check, money order, or "Cash, a bank draft or cashier's check. will be — 
accepted in. dieu thereof.” een 
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the ‘condition 3 is removed when the check is paid: 40 on 7 uris., 
Payment, secs. 72, 86.2" Checks: operate as payment as‘ of the date. 

- given regardless of the fact that, they may not be actually paid until 
sometime after the final date for making the payments for which. they... : 


are tendered: 40 Am. Juris., Paynient, sec. 86. So, when.a. check’ is 


submitted in ‘satisfaction of. pasted of a required fee on the final © 
day allowed for paying the fee, and the Bureau does not present the - | 
check for payment until-sometime thereafter, the check, if paid by 


the bank upon which it is drawn, constitutes a timely payment of the # 


fee even though: this might not be determined for an indefinite time _ 


~ after the expiration. ofthe final day for submitting payment.® Ac- — | 


cordingly, in this case, tha fact that the required fling. fee was paid. 
by check on March 31, 1960 (the: final. day ‘for. filing), does not, of 


itself; defeat the appellant’s application if it appears that.the check, __ 


~~ when: presented in the usual course of business, would be paid” by me 
_ the bank on which it was drawn. (see footnote 2, infra). 7 
The appellant’s check of March 26, 1960, here under sons _ 
Gos which was: returned by the bank to . the land office as. uncol- 


lectible sometime before April 11, 1960, was retained by the land _ 


office even after it had returned appellant's second check. Conse- 
quently, when, in ‘its letter of June. 3, 1960, the Las Vegas bank 


~ . asked the land office to redeposit the first’ check, implicitly agreeing 


to. accept. and pay it, the land. office still had the check. ‘The record. 
does not.show that a reply was made to the bank’s offer of Jute 3: 
The original check, nee was not pocned: to Miller until J ay - 


99,1960. 
| When the bank, in. aifece ares to aemek Gs e.. opianiiasa by ‘inl: 


~ eation to pay): the check, the ‘bank became liable to the obligor for _ | 
the payment of the check.” regardless of the transactions between 
the appellant and the. land office respecting the check, Commercial a 


‘3 A check. is paviment: of the émout. eon which it is drawn, iff the drawer has the eee 


~ to-his eredit in the bank on which it is drawn and the bank ts in.a position-to.pay: ‘the. ta, 
check on demand. Waggoner Bank: & Trust Oo.:v. Gamer Co., 213 S.W. 927: (Tex? 1919): ase 


For a check to have the effect of payment, ‘the drawer thereof must have sufficient funds 
to his credit in the bank to pay the same, or proof must be made that such. check, when > 
presented in the usual course of business, would be paid by the bank on which it is drawn. 
Cornelius et at. v. Cook et. al., 213 8.W. ‘2d 767, 770 (Tex. 1948). ~ 
: } Although the State Constitution provides that all taxes must be paid in ial taxes 
may be paid under: the prevailing practice by check, and when the check is honored; even | 
though it may not be cashed. for some time after the due date for the satisfaction of the 
tax, the: payment. relates back to the date. on which the -check was received, - oe 

Petroteun:. 'Catporstion of Calsenaie v. Sinith, et ales 167 = 2d 356 Aeeeona: 1945). ? 


| ee | | March 29, 1968 | | 7 xs _ 


‘Banke 9 ve. Finet. ‘National Bank; 86. So. 342, (La. 1920) o F aha 
‘more, if the land: office had redeposited. the check, and. the bank-had > 
paid. it. in accordance with its letter of June.3, the check was entitled : 
to acceptance as of the date the land office. first attempted to present 
_.it.. This result is expressly. provided for by section: 138: of the. Uni- 7 
-form-N evotiable. Instruments. Actas follows:® .. . Wohl, pitaat 
A bill may. be accepted before it has been. signed: by the. avaviat. or. enti 
otherwise incomplete, or when it. is over- -due, or after it has been dishonored 
by a. previous refusal to accept, Or by non-payment. But when a bill payable | 
after. sight is dishonored ‘by non-acceptance and the ‘drawée ‘subsequently 
accepts ‘it, the holder, in the absence ‘of any. different agreement, is” entitled 
to have the bill ‘accepted as of the date of. the first presentment. | (Beutel’s 
‘Brannan, “Negotiable Instruments Law” (7th ed), p. 1254.) eet 
‘Thus, the.check of March 26, 1960, if. redeposited and: paid 4 as othe 
abaok indicated it would have been;s would have amounted toa timely 
payment. of the filing fee and of the sixth year’s rental, ‘the check 
having been filed with the. application | for extension. ‘of March 31 
hse. footnote 3,. SUpTE) .. Accordingly, ‘the record in this case does 
mot show:.that. the. appellant: failed to tender the. required. filing: fee ; 
“aha the ninety-day period before expiration of the lease, but — 
‘Instead, shows that for. approximately two ‘months after the’ lease 
‘expired, it only appeared that the appellant had not tendered the — 
‘necessary filing fee within the required time. -This follows from 
the fact that the bank’s letter of June 8 indicates ‘that. the check 
‘of March 26, 1960; which the appellant filed with his extension 
application on. March 31, 1960, apparently amounted to a good tender 
of payment as of March 31, 1960 (see footnote 2 and section aa of 
‘the Uniform Negotiable Instruments Act). a | 
It appears, then, that in. this case the ead filing fee may ‘be 
"regarded as: having. been tendered by the appellant: with his exten- 
-sion:application -before the: expiration of the initial 5-year lease. term, 
m accordance with 43 CF R 192.120 (b).. 


4 Acceptance of a check: by.a bank may Senaist of a promise to accept an existing check 
or a nonexisting check when drawn; any act of a drawee bank which shows.a consent to 
comply with the request of the: maker will amount:to an acceptance; and a promise to 
| accept is in itself d' virtual acceptance, 7 Am; Juris:; Banks; secs. ‘546-$51,.556.; ae A 
 &§S§ee also, Ogden, James, “The Law of Negotiable Instruments”, ‘sec. 94 (1931), to the 
' effect that “a bill does not necessarily lose its negotiable character by being dishonored,” 
and 8 Am. Juris., Bills & Notes, sec. 874. 

-. § There is little reason for doubting that the pank would lave paid the appellant’s check 
of March 26, 1960, if the land office had redeposited. it, since, by its letter of June 3, 1960, 
the bank almost surely made itself liable on the check. See Commercial Bank Vv. First 
_ National Bank and footnote 4, supra, oO | , | ai 
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The same result hes ee reached i in a similar case. et H aenilton | 
v. Baker, 214 S.W. 2d 460 (Texas, 1948), a lessee holding an oil 


and gas lease which provided. that the:lease would terminate unless ~ 
‘the. annual rental were paid by a certain day submitted. a timely 2 


‘check: in payment. The bank -refused payment because of insuf- © 
ficient: funds, although, in fact, ‘the bank had agreed to pay the check: | 
whether there were suflicient funds : in the account | or. not. The | 
ee Court of Texas held: teed tt Se pares, Se 


moe & * Looking: to the substance ‘rather: ey _the- form of - the: transactions . 
“between the. parties, the check was in fact a good. one” at all tities from the 
opening: of the drawee bank the morning after its delivery until it was mailed 
‘back to. Mays Ithe. lessee’s agent] some eight months later, OR It Mays | 
had had ample funds” on deposit. to cover the check and by. error ‘some bank 

. employee had returned ‘it unpaid, giving as a reason that. the drawer had — 
‘insufficient funds to cover it, none would contend that the check was not in. 


fact good. : Such. a mistake. ‘as that would not result in a termination. of the | ’ 


lease. Now, . Mays had a valid. commitment from, the bank to pay the check . 
upon: presentation, and so had sufficient funds available’ at the drawee bank Es 
to pay it when presented. The conclusion is jmescapable, under all these cir- 


_ cumstances, ‘that there was in legal contemplation no failure to pay. or. tender : ‘ 


the. delay rentals seasonably,: and the lease Was accordingly. saved for: an 
| additional; year, (P. 461. ye td eo 
“Accordingly, I conclude that. the Acting Director’ 7 rej jection a: 7 


the: application is.erroneous.. The appellant must, of course, resub- - 
Smit the sixth year’s rental, as required by the manager. (The rental 
“may be regarded.as having been properly. tendered-within the-required. 


-time. for the reasons. already are ane in connection with the filing - 


fee.) _ 
Therefore, Taian to the eee cae to oo Solicitor . 


oy the Secretary of the Interior (sec. 210.2.2A (4). (a), ‘Departmental - | 


Manual; 24 FR. 1348), the decision | of the Acting’ Director, Bureau 
of Tand: Management, is reversed, and the case > remanded for further : 
action consistent with this decision. oe tye. Ses 
‘Ernest F. Hom, 
Assistant Solicitor. 


4 pisuacaicusa in Muldron Vv: aresieie: Frozen Foods, 2 299 S.W. 24 275, 278 (Texas, 1987 ); s 3 E 3 


Nelson, Bunker Hunt Trust Estate ve. Jarmon, 345 .8.W. 24 579, 581 (Texas, 1961). 
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LON G.- TERM FARMING LEASES OF INDIAN LANDS UNDER THE: ACT | 
OF AUGUST 9; 1955: (69 STAT. 389; 9 Ds 8C., SEC. 415), AS AMENDED» 


‘Tadian’ Lands: Teases and Permits—Seoretary of the Interior —Words and | 
Phrases | on eh 


. Under the Act of August 9, 1955. (69. Stat. 589; 25 U.S; C, sec. at) aan 
authorizes | the. Indian owners of restricted. tribally .or individually . owned - 
lands: to lease: such lands, with the approval. of the Secretary of the 

. Interior; for a term of not to exceed twenty-five years “for those farming 
purposes": ‘which | require: the making. of a substantial investment in ‘the 
improvement: of’ the land for’ the ‘production of specialized crops. as deter- 

_.- mined by said Secretary,” the phrase “specialized. crops” is not one of ~ 


limitation, and the Secr etary: is authorized) to approve such leases if, im . 


order to produce the - crop or Crops proposed. to be grown, he determines ° 
“that a substantial investment in the improvement of the land is necessary, | 
for that DENDORE and the lessee is oe to make such an investment. 


me ha To: - Sbomirany OF ‘tap 2 LvrERion. . ee 6 ee 


Supseor: Lon¢-rerm Farin Traces oF y IyprAN Lanps:' Ce 


“In accordance. with your request, we have made a study of: ‘the 


= authority to enter into or approve long-term farming leases of Indian er, 
~ lands. ‘Inquiries regarding the scope and application of existing — 


laws have been made by the Commissioner of Indian Affairs on several 
occasions, t _and-further. interpretation. and. application | of these. laws, 


will likely be-involved in the proposed development; of lands on. the a. 


Colorado: River: Indian: Reservation; aswell as elsewhere. “Many of: 


: the proposals. te lease. would. entail. the. subjugation of raw land, ‘In be 7 


some.cases raw desert land; and envVisage extensive clearing, lavéling, 
‘draining; terracing, and soil:building, “anid the use of: irrigation for | 


the production of various agricultural crops. ‘The principal problem _ a 


in such proposals is. that only if the:lease term is of sufficient duration 


to permit recoupment of the: developmental expenses,. plus 4 reason- - 


able profit, can they be made sufficiently attractive to warrant sub- 

stantial expenditures of money, and in many cases such recoupment = 

could not reasonably be anticipated 1 in less: than 25: years. ee 
In approaching this problem it is necessary to examine and ‘ateravel 

oe ths Act of July 8, 1926 (44 Stat. 894; 25 U.S.C. sec. 402a), and the — 

Act of August 9, 1955 (69 Stat. 539; 25 U.S.C. sec. 415), as s amended. 

| That the Act of J uly 3, 1926, SUPT oy reads as follows: / 


' i Most recently, SanTan Ranch Coitpany, Tne., proposed. a 25-year lease of, qanas within: 
‘the: ‘Gila: River.Indian Reservation in Arizona; but. is how negotiating. for, a lease for. ten 

years: . Also: “recently, the: Farmers” Investment Company has proposed a 25-year lease. Of 

lands of the San Xavier Indian Reservation, also in Arizona, but the- matter has been 
. deferred pending Mepostton of objections by the City. of Tucson. like 
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et ee. ee oti 


The. nnallotted 4 irrig able lands on ‘any. “tadian’ ‘Feservation’ may pe. leased for 
farming purposes for not to exceed ten: yéars . ‘with’ ‘the: consent. of the’ tribal | 
council, business ‘committee, or other. authorized body representative of the 
Indians, under. such: Tules and regulations. as. the: Secretary of. ‘the. Anterior 

may prescribe. oe : 7 . 

This Act, while adequate for’ the. Teacin of ‘ttibal! ‘lids within 
Indian reservations, | does not extend to such lands outside reservation 
boundaries, » nor does it permit. the leasing ‘of individually | owned — 
— trust or. restricted. lands. Moreover, it does not. permit leasing for © 
terms longer than ten years. and ‘therefore has no application to those 

situations where: longer’ terms are - needed fed amortization aa large 

| developmental expenses. | | 

Section 1 of the Act of. f Ant 9 9, 1988, as amended, supra, b Paprides | 
in part: . : Al Poets a i> «2 pe . 3 | 

Any ‘restricted Indian lands, ahattiok tribally or individually owned, may 
be leased by the Indian owners, with the approval of the Seeretary of the Interior, 
for public, religious, educational, recreational, residential, or business purposes, 
including the development ' or utilization of natural resources in éonnection with 

operations under such leases, for grazing. purposes, and. for. those. farming 
purposes which require the making of a substantial investment inthe improvement 
of the land for. the production of specialized crops as: determined by said See- 
retary. All leases so granted shall be for a term of not to exceed twenty-five 
years, * * * and except leases of land * * 3k for grazing purposes, which may be 
for a term not to: exceed ten years. Leases for public, religious, educational, 
recreational, residential, or business purposes * * * with the consent of both 
parties may include | provisions authorizing. their renewal for one additional 
term of not to exceed twenty-five years, and all leases and renewals shall be 
made under such terms:and regulations as. May. be- aay the. Secretary.. 
of the Interior. (Italics. added.) . 

The 1955 Act was amended ‘in 1959 2 to paitiit. jeeaed on ae Agua 
Caliente (Palm Springs) Reservation to be issued for-a term of not 
to exceed ninety-nine years. It was again amended in 1960 * to.extend 
the ninety-nine year leasing authority to the Navajo Reservation, 
and in 1961+ to extend that. authority to the Dania Reservation and 
_ to except, from renewal those leases in which the initial term: extends 
for more than seventy-four years... The most recent. amendment was 
enacted in 1962,° and extended the oe bed leasing — 
to the Southern Ute Reservation. . es 

-. The. regulations:.originally issued. pureian: te. dis: 1955 het: were 
published on. April 19, 1956, . and 2 are last oe ‘Tn: ota oo : 


2 Act of September 24, 1959, 73 Stat, bO7. 
3 Act of June 11, 1960, 74 Stat. 199. 


 * & Act of October 4, 1961; 75 Stat. 804. 


__“ Act of October 10, 1962, 76 Stat. 805. 
621 BR. 2562, 
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as s Part L171 1 of 95 CFR, 1949 Ed. Sapp. as of Js anuary 1, 1957. poten ie 
1v a 6(b). thereof provided: 


Farming, cand agricultural. aereiopniene: leases: ehh: require : ani! wiabiae: of 


a substantial investment for the production.of specialized crops,. and. ‘such farm 


leases which ‘require. the, development and - utilization | of the soil and. water 


"es resources in connection with their operation. as determined by the Secretary 


or his authorized ‘Representative may be executed for a term of not to exceed * 
tweny-five years. a ae , Te 
Section 17 11 @ pibyidled ‘that “ sipeoiilized’ crops’ “means tha 7 
crops requiring a deferred period of years for investment return.” 
“The quoted. language ‘was carried ‘into the J anuary 1, 1958, revision i 
of 25 CFR as Sections 131.6(b) and 181.1(j). The regulations were 
amended November 23, 1961,’ and the former. Section 181. 6 (b) now 
: appears as Section 131.8 (b), as follows: | | 
Farming and agricultural leases for the purpose of growing specialized crops 
shall not exceed 25 years. 
The 1961 amendments deleted the idefuition of “specialized craps? 78 
Tn discussing the reasons for changing the regulations i in 1961, the 
Chief, Branch of Real Property Management, in a memorandum of 
November 28, 1962, to the Associate Commissioner of Indian Affairs, 
said: “The regulation change made -the language conform literally 
to the words. of the statute. The change was made after informal 
discussions among Bureau personnel and with the Solicitor’s. Office 
and it was concluded that” the 1955 Act “authorized farming and 
agricultural leases only in those cases where the purpose of the lease 
' required the making of a ‘substantial investment in the improvement 
-for the production — of specialized crops.’ ” The memorandum also - 
noted that “the files pertaining to the revision of the regulations con- 
tain no specific mention of this Des change. © The eens , 
regulation. had Solicitor’s Office clearance.” “3 
«- It is'worthy of note that, although the pnendad pemulstion was an 
apparent attempt.to. bring it within the literal limitations of the 
underlying statute, neither it nor the former regulation used the exact 
language of the statute, i.e., “the making of a substantial investment 
in the improvement: 0 7 the land for the production of. pchaeees 
crops as. reeermnaned: by said tate a ” — added. a : 
26. 10966. oe . 
> 8The proposed revision of Patt. 181, as. published ‘in. the- Federal Recivter on sal | 6, 
1960: (25. F.R. 6332), would have praiced: in. ‘ection 181. T(t) as. sOllowa:; 
“(f) ‘Specialized crops’ means: °.:" . eae, eas. 
(1) Long fe: ‘perennials whieh matntain profitable: padacden's over.a atiod. of years; or 
/ - (2). Those erops the: Sp aaees, a beara a a Liebe ee aber ama reves 


ment on the described land.” - 
685314632. 
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In tits aieaies ofa regulation. defining “specialized sone as Sieter. Ae 


“mination: of whether a particular lease proposal 1 is within the: scope of. | 


_. the statute and the current regulations is in the authorized’ approving . 

official. The Secretary’ s authority under the 1955: Act has been dele- _ 
’ gated by Section 13(n) of Secretarial Order No. 2508, of Ja anuary — 
7 i, 1949 ° as amended, to the Commissioner | of jeciere Affairs to 


- 4 approve farming. and. other leases. Pureupat. to former Part W L; oe oe 


Part 131, of 25 CFR. : . 
| ‘Because: of. the doubt. cast ‘upon the eearnee ndopied ene 
; poraneously_ with the: enactment of the statute, and the. uncertainty on 
. which. led to their amendment in an attempt. to conform to, rather 
than, to. interpret. and apply, the legislative enactment, they are of 

_ Iittle assistance in construing the statute. Although. we cannot over- 
look. the fact that a substantial. number. of. farming leases issued under _ 
the. 1955 Act, SUPTA, have been approved for terms longer than ten 
years,* it must be recognized that they were considered for: approval 
in accordance. with the regulations - as they then. existed, and, as 
indicated above, earlier versions of the regulations were Roneidered 
sufficiently questionable to Tequire their amendment to attempt . to. 
conform to the language of the Act. te | 
-- From‘ the beginning, the administration of she 1955 Act has been. 
| troublesome’ because of the feeling that. it limited long-term farming 
leases to those which called for the growing of ‘ ‘specialized crops,” 
and that term was nowhere defined i in the statute. The early regu- 
lations. emphasized ‘that aspect of the ‘authority, and attempted to. 
‘define the phrase administratively. Although: the present regulations 
contain no ‘such definition, they do limit long-term farming leases to 
‘those whose } purpose 1 is that of “growing specialized oe oe ag 
014 FR, 258, January 18,1949. e oe 


1090 E.R, 7017 (Amendment No. a Seprecber 13, 1955) ; :: 23 FR. 80 (Amendment No. - 
23, December 19, 1957) : 25 F.R..7192. (Amendment No. 48, July -23;-1960) 3 26 P:R. 3207 : 


| (Amendment? No. 45, April 7,.1961) 3,27 FR. 987. (Amendment No. 50, January 26, 1962). 


~ 1In a Memorandum to the Deputy Commissioner of Indian ‘Affairs dated. December 17, 
1962, the Chief, Branch of ‘Real Property’ Management,. summarizes reports from’ ‘Bureau 


_ field. offices. ‘as showing that. under the, authority of the-1955 Act.11 approved farming 
. Jeases_ had. been issued. to Navajo. Indians for twenty-five, year terms for tribal. lands on 
‘the - Shiprock . Irrigation: Farm Training. ‘Project of --the Navajo- Indian ‘Reservation in . 


New Mexico; 12. farming. leases. of lands. om the Fort’ Hall Indian Reservation in’ Idaho | 
and 51 farming. ‘leases of lands. on the. ‘Yakima Indian. Reservation in. Washington had 


7 been approved. for terms exceeding ten: years; and that one twenty-five year. farming lease 


-of lands within the Papago Reservation in Arizona had been approved but had been can- 
celled by the Superintendent and is pending in this. office on: appeal. ‘In addition’ 4 leases . 
for. terms: in: excess of tem years. were approved. covering lands ‘on the Colorado: River 
‘Indian Reservation in: Arizona under. the Act of August. 14, 1955 (69 Stat. 725) which 


- authorized the Secretary, to and until August 14, 1957, to: approve: ‘gases: of unassigned 


‘lands on “that: reservation: “‘for those farming purposes which. require’ the: making ‘of a sub- 


stantial: ‘investment in. the improvement: of the land for: the. production of: ‘Specialized 


- crops as determined by said: Secretary,” such language. being identical: with’ that found in 
.the Act of mee 15, 1955, which we are here Soa ne haga gene ge Gee 
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ee an he. absence. ors a. statutory definition, cad in ae to Se : 
; the intent: of the Congress in enacting the legislation, we are justified | 


~ in turning to the legislative history of the Act.. With respect to a se | 


legislation, the first reference to the phrase ‘ ‘specialized crops” 
: found j In aaedteal executive communications dated January 25, "1955, | 
from the Assistant Secretary of the Interior to the President of the . 


__ Senate and the Speaker of the House of Representatives, respectively, = ae 
transmitting a ‘proposed. bill “To authorize the leasing of restricted 


Indian lands for’ public, religious, educational, recreational, residen- : 
tial, business, and other purposes requiring the grant of long-term: ‘ 


Teaces? . The communications ‘requested. that the proposed bill - ‘be. 7 


= referred to. the appropriate committee for consideration, and, recom-. 


: mended that it be enacted. “That part of the proposed bill which . 


- concerned. farming leases would authorize the Secretary. to. approve = os, 


| leases of restricted Indian’ lands “for those farming purposes (not to. 
= include grazing). which require the making of a substantial invest- 
: ment: in the improvement, ‘of theland for the production ‘a of speentiized, . 
crops aS determined, by said Secretary.” a 
“Except for the parenthetical | referencs: to grazing, ‘the’ ‘quoted - 


language ‘of the proposed. bill’ is “identical with: the italicized ees 


‘language of the 1955 Act heretofore quoted i in this memorandum. . . The - 
_ proposed bill and the transmittal documents were prepared _ in the 
Bureau of Indian Affiairs, but the author left behind no indication 


of. the source, of the. > language 1 nor r explanation. of what i it meant, to ete 


7 him. | 3 
‘The executive communications of Je anuary 925, 1955, ice in n part: 


4 “The present laws governing ‘the leasing of Indian: lands for: public, religious, 7 
: educational, reer eational, ‘residential, business: or farming purposes § are unduly a 
: restrictive. . _ 


“. After referring to. the xiang Teasing 1 laws and certain n_ principal | 


_ exceptions,” they said: 


_ 2 “In: general, “these laws “preclude: ‘Indians. ‘from’ cueing ‘their trust ‘Iehids, | whither “ee 


Ms tribal. or. allotted,. for periods longer than 5 years. The principal exceptions to this limi- =~ aa 


- tation are . (a) lands ini the State of. Washington may be leased for periods | up to 25 : : 


| years for any of the- foregoing purposes except. farming: or residential {Act of August. 9,. 


1946; 25.U.8.C. 403b) ;. (b) lands in- any. state which. are. capable of irrigation may.be 


. leased: for periods up to 10. years for farming purposes in: certain. circumstances (Act: of 
_ July 3, 1926; 25 °U.8.€. ‘402a: Act: of’ May 18, 1916 ; 25 U.8:C./394) ; (e)- lands belonging: — 


to incorporated tribes may be leased for periods up to. 10 years for such purposes as are 


; permitted by” the’ tribal: charters (Act of June 18,. 1934; 25 U.S.C: 478) ; “and (b) lands: on °- 


_ the. Navajo-Hopi (Act of April .19, 1950; 25: U.S8.C.: 635) : ; the Port. Madisoa,: Snohoinish;: 
. and Tulalip Reservations (Act of October 9, 1940; 25. U.S. (on 408a).; and lands belonging: Le. 
_ to Pueblo Indians (Act. of. June. 7,,1924, 43, Stat. 636, 641-642) may: be leased on a a long. : 
ies basis for. a vey. of HUrDORE®: seg a ce oak ne pegs be Ae 
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| “Because of the existing limitations upon the duration of ieases many Indian . 
lands that could: be. profitably | utilized under long-term leases’ are: idle and the 
‘Indians are-deprived of much-needed income. Other. lands: that are leased for 

_ shorter periods would bring much higher rentals to the Indians if the lands — 
: could be leased for longer terms. 7 

_ The absence of authority. for long-term leases discriminates seater ‘Tndians 
who own restricted lands that are suitable for the location of business establish- 

. ments, residential subdivisions, ° summer homes, » airports, or for other purposes 

that Tequire a substantial outlay of capital by. the. prospective lessee. ‘It:.also 

penalizes Indian -owners. of raw but, potentially valuable- farmlands on which . 


a the cost. of- subjugation is too great for the Indian himself. to finance. In such 


| cases, prospective lessees are willing to undertake these PevneiNs improvements 
only, if guaranteed tenure by a long-term lease. | . 

| ‘Bills were introduced i in the First Session. of the 84th Congress 
containing language identical to. that proposed. by this Department. 


On the Senate side, these were S. 34 by Senator Goldwater and S. 631: - 


by Senator Murray and on the House side, H.R. 2681 by Congressman 

- Udall and E.R. 2862 by Congressman Metcalf: S. 34 and H.R. 2681 

were limited to the leasing of Indian lands in Arizona; S. 621 and 

H.R. 2862 were not so limited. H.R. 2681 was superseded by H.R. 

7157, also by, Congressman Udall, which would have authorized the 

Secretary. to. approve ‘leases of restricted Indian lands for terms of 

not to exceed twenty-five years, without limitation as to purpose, and: 

contained none of the language relating to farming, leases recom: 
mended. by this Department. _ 3 ea 
In reporting to. the Chairman of the Sante Committee on Interior 

and Insular Affairs on March 21, 1955, on S. 34, and on March 25, 1955, 

on S, 621, the Assistant Secretary of the Interior repeated the language 

quoted above from his letters of January 25, 1955 to the President of 
the Senate and the Speaker of the House of Representatives. The 
same language was also used in reporting to the Chairman of the House 

Committee on Interior and Insular Affairs by letters dated March 21, 

1955 on H.R. 2681, and March 25, 1955 on H.R. 2862. 

_ Inreporting on S. 34, the Sanat Committee on Interior aan Tafdiax 
Affairs incorporated: substitute language for that in the bill: as 
inttoduced, and broadened the bill to make it applicable to Indians 
generally. . In the report, the Committee explained the need for the. 

legislation in the identical language used by the Department one | 

| Bes quoted from its letters of J anuary 25,1955,andsaid: 
. oo *In addition, these lands could be leased for farming. purposes which 
require the making of substantial investment: in the ca pEoreuent of the land 
for the production of specialized crops. pic. a vs 


Bs Rept. No. 375, 4th Cong.. 1st Sess: 2 (1955). | 
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: “The pill v was rere as reported, and was passed by the Senate 0 on 
May 26,1955.% - 7 
The House Committe on einen od Insular Affairs held hearings 7 
on ELR. 2681, HLR. 2862, and H.R. 7157, but reported only on H.R. 
7157.%5 Tt-was this bill, ne broader in scope than the others, ° which | 
would. have authorized Secretarial approval of leases of restricted | 
‘individual or tribal lands for not to exceed twenty-five years, with a 

like right of .one renewal,. without limitation as to ‘purpose. Con- .. 
sequently, there was no need to refer. specifically to farming Tenses, 

but the Committee did say,.on page 1 of its report: a oe 
Because of existing limitations upon the duration of. leases many Indian 


lands which» could be profitably developed under long-term leases are idle, and 
the Indians are deprived of much ‘heeded income,. Other lands that are leased 


“for ‘shorter periods. would bring much higher rentals to the owners if the lands. 


‘could. be leased on a long-term basis. Hoare of H.R. 7157 > would. 1 remove 
‘these. unfair restrictions. _ ae 
The first two sentences of this parbarapli « are idantival oe ‘the 
lees: quoted: above from the oe initial: letters. o 
January 25, 1955. : i a 
. EER. 7187 was. a by the Hoise. on: Taly 18, 1955, “8. 34 was 
ier taken from the Speaker’s table, amended by striking out.all 
_-after the enacting clause and inserting the language of: H.R. t 157, 
and ‘passed. H.R. 7157 was then laid on the table.”® : 
The Senate disagreed to the amendment of the House and pci 


a conference thereon.’7 The House: insisted on its amendment: and 


agreed to the conference.* The Committee of Conference ‘recom- 
mended that the Senate recede from. its. disagreement to-the House 
amendment, and.agree to the’same with an amendment'which in effect _ 
restored the language of S. 34 with an additional provision to permit _ 
‘leasing for grazing purposes., _ The conference report explained the — 


_ original Senate version in the terms ofS. 34, but did not discuss the 


meaning of the language’? as The conference report 3 was submitted to 


4 101 Cong. Ree. 7092 (1955). 
15 H.R. Rept. No. 1093, 84th Cong., ist. Sess.. (1955). 
18 {01 Cong. Rec. 10760 (1955). 
it Id. at 11143. 
- WJd.ati1375. 
me & & § 34. jeooiiea for the Jeage * * * of any ‘reattictal Indian lands.” 2 . * ‘tor 
those farming purposes which: require the making of a substantial investment in the im- 
provement of the land for the prome of. specialized crepe as: determined by. oe Seere- 
ey, of. the Interior ee oe | 
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the House” and was agreed to by both House - and Senate’ 22 on. 
on 99,1955. | = 

We have discussed the legislative history of the 1955 5 Act j maaan, 

- detail pecause. we think it clearly shows, as concerns' the Secretary’s. 

| authority to approve‘ farming leases of restricted Indian lands for 
‘terms of up to twenty-five years, that the criteria for such approval | 


_. 4s not the crop. to be produced but the investment to be made | an 
- improvement. of the land. : 


- After informal discussions with knowledgeable individuals j in’ ‘the a 

Department of Agriculture as well as in this Department, we are led 
to the conclusion that the phrase “specialized crops” I is not one which 7 
has a generally accepted and well-understood meaning: in the field of 
os agriculture.” It. does not connote the same meaning as “specialty. 
_erops” which, although not a term of fixed definition, at least is often: 


| ines used to refer to:a limited class of crops which require special knowledge : 


for their production.’ * The very fact that there is no commonly 

--understood meaning of the phrase “specialized crops,” coupled with 

_ the failure to define it in the statute itself and the complete absence - 

_ of any relevant discussion in the reports and debates in the legislative’ 

history of the 1955 Act, can only lead to the conclusion. that it was 

‘not employed in a limiting sense but rather in a generally descriptive 

as way to refer to the end resulting from substantial investments. made . 

a in the improvement. of. the land subj ect to lease under that Act. an 
_ #0101 Cong. Ree. 11932 (1955). | a 

—-@Yd,at 12092, 


a2 Td.. at 11998. ips 
BB Although the phrase was ance encountered in the : many Yearbooks ‘of the Department 


one of Agriculture ‘nor in: most of the other agricultural texts and: reference works which we 


_- ‘have examined, it is occasionally used. For example: 


_ “Properties devoted to the production of specialized crops and: livestock are either : : 


(1) a number of properties in a community or district on which.the type of production 


varies from that generally. typical. of the region, or (2) individual | farms: which vary 


- from that typical of the community.” ‘Crouse and Everett, Rurat Approisals. 235 (1956)... 
- #4 Gurrently indexed. under “Specialty Crops” in the regulations: of the ‘Department: of 


Agriculture - are almonds, filberts, walnuts, dates, raisins, grapes for. crushing, and: dried 
prunes. 7 CIR. Parts 981-999,L00. jWe are informally advised that the Specialty 


_ Crops Branch of the Fruit and Vegetable Division, Agricultural Marketing Service, deals: eS | 


with such other commodities as hops, spices, .peanuts,” honey and coffee, but that the | 
products falling within its administrative jurisdiction are. subject to. change ‘by the — 
Secretary of Agriculture atany time. -_ 

26 §. 108 was introduced in the 87th Congress i Senator Anderson to amend the 1955 . 


. Act by increasing the permissible lease term from 25 years to 99 years. Although | it did | 


“not pecome law, it would also have provided for ‘approval of 25- ~year farming leases that 
‘require “the making of a substantial investment in the improvement of the land,” and. 
10-year farming leases that do “not require the- making of a: substantial investment in the. 


improvement of the land.’* ‘All reference to “specialized crops” would: ‘have been’ elimi- 7 


nated. Inthe Senate debate on the measure, Senator Case of South Dakota inquired 


a about the changes which the bill would make in existing law. (He also said: 


“Mr. President, I have examined the report on the bill, and I note a paragraph. which 
I think satisfies the question which was in my mind. aes 
Part of the paragraph reads as follows: 2 3 
oi "ENG 10-year limitation on grazing leases ‘and the ere limitation. on. farming leases coe 
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With | this in aes it seems entirely. proper. as eieiuee that you 


are authorized by the 1955 statute to approve those leases of tribally) 
or individually owned restricted Indian lands which, before they can 


’ profitably be farmed, will-require. substantial investments in the-im- — 


“provement of the land. In deciding whether to approve or disapprove 


_ & lease it will be necessary to consider the crop or crops which the — 
prospective lessee proposes to grow, and to determine whether or not. 
a, substantial investment in the improvement of the land is necessary 
for that. purpose. If it is, ‘and the lessee 3 1s required to make such an- . 
_ Investment, you ‘are authorized to approve it. Ifthe land need not be. _ 
| improved. in order to. grow: the proposed. crop, ‘or if the investment : 
required i is not. substantial, the lease ‘should not be approved. Se 
The feasibility of growing the proposed crop or crops in. the area. 
in which the leased land lies will also be a factor. to consider. A Pro- - 
- posal to grow a particular crop in an area. not ‘climatically | or geo- 
a eraphically favorable to its production should not be. approved | 


| regardless: of the investment proposed to be made j In. bmpEoye. vane : - 


~ land. : 

Although the neeeiey i baalaie. a. sabetenel angesunent in inna 

= improvement is the justification’ for ‘approval of leases under the 
1955 Act, the amount or substantiality of the investment will also 


be an. Alement to: consider i in evaluating the term of a proposed lease. _ | 


Tf the investment, plus a reasonable profit, can be recovered from 
| anticipated crop or other farm income in ten years, there would | be, : 
no basis for approving a lease foralongerterm. .° ~ » Ee es 

.. The conclusions: which: we have reached in this opinion oo neces- 
sarily been: expressed in the form of. rather broad: guidelines. 
. Further a oe ey Be required with are to 0 any: perc at 
a lease. ‘Propopal.. cage, O48 3 | wate : a, 


Fran ig Bankr, a 
|  Sobiornon. 


‘that require: ‘substantial: investments in improvements, that. are. contained: in ‘the present 
law, are: retained: in the bill. . 

“So there would be a 10-yeny limitation « on: grazing ‘Tedses and. a 25-year limitation on 
mgr leases ‘that: require, substantial ‘investments in‘: ‘improvements. ; 

. “Therefore, I have no objection tothe bill.” 107. Cong. Rec. B39. (1961). 

Thus, as ‘recently. as 1961, here is another indication that Congress’ regarded the 1955 
Act as providing for approval of those. farming leases which required substantial invest- 
ments in» the - se aaa Of the. land. and not as: pone: Jimited.. 1g pp cae’ crop 
- production, - hi 
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7 ~ ‘MARGARET L ‘GILBERT ae 


ee: _ BOB Be ‘OLIPHANT ae os = z a 
A-29163° eae "Decided April 11, 1963 


Contests and Protests—Rules of Practice: Private Contests <— | 

| UA contest brought against a homestead entry which alleges. only f facts reflected — 
_ by the Bureau. records to. constitute a charge relied upon to invalidate the 
entry is properly dismissed as to such charge. . : 


| a me Homesteads—Homesteads (Ordinary) : Cultivation ol ; 


The. breaking,. planting or seeding, . and tillage for a crop which. constitute a 2 
cultivation of the soil of a. homestead entry must include such acts and be 
done in such manner as to be Bean Ty calculated to Dapduce profitable 


° results.. | 
Alaska: Homesteads—Homesteads -(Ordinazy) Cancellation of Entry 


A ‘homestead entry is properly canceled: when the final proof submitted by 

the. entrymen shows on its face that he did not cultivate Ye of the entry 
in the. second year of the. entry and & in the third year and thereafter. 
until cae: Ror was submitted. 


APPEALS FROM THE. BUREAU OF LAND MANAGEMENT 


Margaret L. Gilbert has appealed to the Secretary: of the Titevict 
from a "decision dated July 28, 1961, by which the Division of Appeals — 
dismissed her contest’ against ihe homestead : entries of “Bob : HH. 
| Oliphant on the ground that the. charges listed: in her complaint were 
reflected by the Bureau’s records. Bob H. Oliphant:has also appealed 
from the portion of the same decision which. affirmed the decision of 
a, hearing examiner canceling his homestead entries for failure to 
comply, with the cultivation requirements of the homestead law. eo 

The record shows that Oliphant filed notice of location of his 
original homestead entry, Anchorage 027911, on unsurveyed land on 
September 99, 1954, and that his additional entry, Anchorage 028930, 


was allowed April 22, 1955. He submitted final proof on March 17, 


— 1958. This proof was rejected on August 1, 1958. He submitted 
final proof again on September 15,1958. ‘The entryman then applied | 
on December 31, 1958, for reduction of the acreage to be cultivated 

on grounds of thin soil, high altitude, and the danger of severe erosion. 

This application was rejected on May 25, 1959. The decision an-— 


- nouncing the rejection stated that a fotal of. only 5.6 acres out of 


: approximately | 40 cultivable acres in the entries had ever been culti- 
vated. No appeal from this decision was taken. On July 28, 1959, 
the entryman submitted final proof for a third time. . Like ek of 
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| : het previous ae rs this proof failed to disclose any y cultivation | 
| prior to. the third year of the entries. | 


On February 9, 1960, Mrs, Gilbert Aleaow contest against the ae - 


atead entries, charging that the “cultivation is insufficient. and. un- 
timely, and the entry is speculative.” The charges were amplified by: 
allegations of fact attached to the complaint. A hearing was held im 
Anchorage, Alaska, on October 26, 1960, at: which both the entryman 


and the contestant were represented by counsel who: presented oral - = 


a testimony ane participated i in Ene cross: examination of. the adverse: 
witnesses.. | ae * | 

~ At the close-of the Gontedani: case, ie ere examiner astained ; 

_ the entryman’s motion to dismiss the charge that his.notice of location © 
and application to enter were speculative for failure of proof tosustaim 
_ this charge (Tr. 90-91).2. In his decision dated March 9,.1961, the 
hearing examiner held that the entryman had_ failed to cultivate the: 
required acreage during the second, third, and fourth entry years and 
canceled the original ‘and the additional homestead entry. — 

In her appeal to the Secretary from the decision of the Division of 
Appeals dismissing the contest, Mrs. Gilbert concedes that the records 
of the land office, specifically the three sets of final proof filed by the 
-entryman, the reports of field examination made as a consequence of 
the. entryman’s application for reduction of the acreage to be culti- 
vated, and the decisions of the land office on the final proof and appli- 
cation for reduction, did-reflect the inadequacy | of cultivation charged 
in her contest complaint. She contends, however, that because. the 
land office did not cancel. the entries following the submissions of final’ 
proof; it evinced its conclusions that there were not sufficient facts 
shown by its records to warrant cancellation of the entries and that:an 
outsider could rely upon the absence of any action looking toward 
cancellation as an indication that he was not precluded from contest- 
ing the entries. She reinforces this argument with the observation — 
that the cancellation was predicated upon the finding of the hearing 
examiner that the testimony of the witnesses at the hearing showed _ 

that the entry should be canceled for want of cultivation. , 
~- Tam unable to concur in the portion of the decision appealed. from 7 
which holds that Mrs. Gilbert’s contest complaint was defective because 


it alleged only facts reflected by Bureau records as the basis of her ; 


contest in violation of departmental regulation 43 CFR, 1961 Supp., 
. 221, 51. 2 This: was clearly the case as to cultivation but not as to the | 
; 3The reference is: to the sunropeiats page of the transcript of the. Keane: ae | 


4This restriction on the grounds of private contests has been: included: in os ‘section 2. 
- of the departmental aaa since March 27%, 1956. . . 
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sileose speculative intent’ of the an” Thus it was ‘not error. : 


for the land office to entertain the complaint and: ‘to provide. fora ze 


hearing on this charge. But when the hearing examiner found that _ 


the evidence failed to. sustain this oharee he should have. dismissed - 7 a & 


the contest: ; | | 
Mrs. Gilbert also ieee that the serial ne was fie only ead "8 


| of the land office available to her and that it contained only such infor- ee 
mation as “B/LT/ 58 Final Proof Recieved,” and that, consequently, Yes 
the records of the. land office did not reveal the inadequacy oo a 


s Oliphant’s cultivation. 


While all the material ssiiscesll by a iend office: san as reports - 
. of investigation, may not be available to the public, other portions of | ; 
the files, ‘such as applications | and statements of final proof, are? _ 
| There i 1s no indication in the’ record that ‘Mrs. Gilbert’ attempted to 
examine them or that she was refused’ permission to do so. Thus - 
there is no merit to Mrs. Gilbert’s contention that the serial register x 
is the only pertinent public record. | , 
_ In his appeal to the Secretary, Oliphant mere (1), that acai: 
tion of his homestead ‘entries on the basis of an invalid contest was — 
improper, and (2) that, even if he has not met the cultivation require- 


. ments of the homestead law, his case merits: equitable adjudication 


because he has acted in good faith, he has received no credit for. his 
military service, the land office apreed with him that.a natural clearing 
on the land could be used to ‘meet the cultivation requirements, and, 
in any event, conditions in Alaska are such that compliance with the 
- requirements of the homestead law is much more difficult than in the 
States to which the Homestead Act was cnemally — 
The homestead law requires t that an— 
+ bias ‘entryman shall, in order to comply. with the requirements of cultivation 
herein provided for, cultivate not less than one-sixteenth of the area of his 
entry, beginning with. the second year of the entry, and not less than one- eighth, 
heginning with the third: year. ‘of: the entry and until final proof * ee (43 
U:8.C., 1968:ed., sec. 164.) ae : Le 


As to an additional homestead entry, the entryman i is. required to 


rs show that he has cultivated an amount equal to ‘one-eighth of the area ; 


Be. Fegorda is. denied. - , See: Clarence. 8, fe 67 LD. 145 (1800), 


of the additional. entry. for at least one year, after the additional entry and 


until the ‘submission. of: final proof. thereon. ‘The cultivation: required with - 


, - respect to the additional. entry may be ome on the: original entry, the 


| 3 'The peruient régulation proviaess Rete oe Se pe 
“Unless ‘the disclosure of matters of official: record would be prejudicial to the ‘Govern- ; 


ment, they should be made available for. inspection - or. copying * *..*?. | E 
The regulation, | Also sets. out the procedure. to be followed when . a. request to, examine 
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“3 additional ores or on oth, but where is ‘performed < on “the ager: ae ae 


it must be in addition to that: required. and relied upon in ‘making final ae é" ; 
on the original entry. * * * (43 U.S.C., 1958 ed, sec. 213.) | : 


“An examination of the documents: which comprise. the. aaa a 


“third submission. of final: proof discloses that the: entryman acknowl- 


_ edged that his attempted. compliance with the. requirements of the — - 


homestead laws: commenced: with the establishment of residence on 


the original entry on March 1, 1955. The only cultivation that he 
claims is, first, the clearing and: oidatne of 13-acres of wheat, 10 acres 
of which was in a natural clearing, in 1957. He admits'that he did not 
 “eultivate enough.” He stated, secondly, that in 1958 he had 17 acres - 
actually cleared and’ planted to oats and clover: but only partially 
cultivated. He listed, thirdly, 19' acres sowed to wheat in 1959. He 
‘did not indicate anything more as to cultivation but stated that there 
‘was no crop. One of his witnesses: listed the planted. acreages for 

_ four years as 7, 10, and 10 acres and the other, for 1958 and 1959, only. 
-as about 10 and about 19 acres. - Neither of them made any statement 


as to the nature of cultivation or in regard to any harvest. 


Thus the entryman’ s statements fail to show the cultivation eae 
by the homestead law. The most that he claimed in his final proof. 
documents is that he cultivated some portions of his homestead entries 
in the third, fourth, and fifth years, although the statute clearly 
requires cultivation of 14¢ of the-area in the second: year, as well. In 
this state of affairs, the: ‘inadequacy of his cultivation was: apparent 
on. the face of the documents he filed in the land office which became 
‘a part of the land office records. ° Thus the inadequacy of his cultivation — 
was nota proper ground for contest of his entries and Mrs. Gilbert’s 


. ~ complaint should have been dismissed ag to this charge. But the 


entryman was not injured: because the complaint was accepted and a — 
hearing was held. “The fact: that. the. hearing. examiner relied upon 

evidence adduced at the hearing i is immaterial because the cancellation - 7 
of the entries which his decision effected was required by the record — 


already established before the hearing was held. John’ A. Bartel, | 


—— A-99664 (October 11, 1962). “Thus the Division oF Sete properly — : 


one affirmed the cancellation of the entries. 


“Iti is also’ apparent that. equitable adj dination» was properly denied. _ 


“The applicable statute permits the issuance of a patent if the Secretary ~ . 


_. of, the Interior, or such officer as he may designate,. ‘decides | “upon — 


- principles of equity and justice, as recognized in courts of equity” that 7 
“the law has been substantially complied with, and the error or 


informality arose from i etn accident, or mistake which 3 Is satis- aoe 
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= factorily explained.” - 48 US. C. 1958 ed., secs. 1161-1164. In this 
lease, it 18 clear that. there has not been substantial compliance with 
the law.. Sufficient : acreage was not. cultivated and there is room for 
doubt: that some-of the. effort described as cultivation actually met | 
the requirements. of the homestead law since it is ‘admitted that. some 
-of it included. only breaking the-soil and planting some seed and some: 


= of it only planting without actually breaking the soil. Thus it did 


not include such acts done in such manner as to be reasonably calculated | 
to produce profitable. results,.. which the Department, has held to. be ° 
essential. Charles Edmund Bemis, 48 L. D. 605 (1922) ; U7 nited States : 
OW. Charles E. Stewart, A-28966 (September 25,1962)... | 
_ Furthermore, the entryman has.not even attempted to sepia his. 
falar other than-to contend that he acted in good. faith and that 
-conditions in Alaska. make: compliance with the homestead law. very 
| difficult. Good faith, .of course,.is not enough. There must be com- 
-pliance with the law: .The climatic difficulties. of homesteading in 
Alaska confront.all homesteaders and must. be: considered. as factors: 
“influencing a. choice im ‘favor of:or against a homestead effort. but, 
so long as the homestead law remains applicable to Alaska and persons 
_ wish to. avail themselves of the. opportunity it affords for the acquisi- 
tion.of:an extensive acreage of public land, they must be accepted as. 
hazards of homesteading: and. homesteaders must contemplate com- 
‘pliance with the terms of the homestead law: notwithstanding. The 
Congress. may alter the.law but, unless and until it does so, the Secre- 
tary is bound to enforce its terms as. they are written. Thus the 

| difficulty of complying with the law cannot. be sais tag d as an. excuse 
for noncompliance. .°.-... - a 
« Oliphant.also adverts to the Fact. that he. has recived no- paredit for 
his. military service. The. pertinent. statute provides. that military 
service in World War II may be credited against the. cultivation and. 
residence requirements of the homestead law for a maximum of two 
years. 43 U.S.C., 1958 ed., sec. 279.. Although Oliphant has not 
stated the amount of credit ihe believes he is entitled to, a. report from _ 

the Adjutant, General, United States Army, indicates that his-military 
- service ran from J anuary 24, 1940, to January 14, 1941, when, as the 
_ report says, he received an “Honorable Discharge Certificate of Dis- 
ability for Discharge.” Since the statute, supra, provides that only 
service after September 16, 1940, is creditable towards the requirement 
of the homestead law, Oliphant. has earned less than four months 
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| credit toward sein on of the cultivation ee iS an. aunt: | 


which is not sufficient to relieve him of the cultivation aoe en —_ 


forany year. 48 CFR, 1961 Supp. . 181.5 (b) (1). 

‘If his disability was incurred i in line of duty, then credit'i 1s printed: | 
for the equivalent: of two: years of service, ‘However, Oliphant has ~ 
not claimed or submitted . any eviderice to support such an allowance. 
In any event, the hearing examiner: found; and the record supports — 

his findings, that. Oliphant. had failed. to satisfy the cultivation: re- 
| quirements. for three. years of his entry. Thus, even if his military 
service could be used to satisfy them for two. -years, he. would still be 
deficient for one year. Therefore, even if Oliphant were allowed the 
maximum credit to'which he might: be entitled, it would: still not be 
‘sufficient to meet the requirements of the homestead law... ....0) 
 ° Finally, it may be: supposed that the land office may. tae advised. | 


the entryman that he was not; required to demonstrate his good faith — 
by clearing timbered land for cultivation when. there was an area. of 
land devoid of trees within his entry. But this was not a license for - 


him to suppose that he could meet. the. cultivation. requirements. of : 
the homestead law. by merely sprinkling seed .on this area without — 


clearing: the:br ush;, breaking. the soil, planting seed: in an. approved . 


— manner;:.and. performing: such weeding and stirring of the soil as 


good husbandry required for the particular crop which he sought to _ 


produce. In. any event, he could not rely upon. the advice of. an 


employee of the land office to vest: in him any rights not authorized by | 7 


law (Fred and Mildred M. Bohen et al., 63 LD. 65. (1956) ; Clyde OO: -- 
_ Tarrant, A-27480 (October 3, 1957));-or to excuse him from failure — 
~ to meet the requirements. of the homestead laws. - M orris K len ve 
: Hubert Lee Davidson, Jr., A-28871 (August 8, 1962). 2 - 
Therefore, . pursuant B the authority delegated to the Solicitor. o ; 
the..Secretary..of..the Interior (sec. 210.2.2A (4) (a), Departmental : 
Manual; 24 ¥. Ro 1848), the: decision. poreaet ed as” ne is 
affirmed. 
“Bawesr FR. To e 
_ Assistant. Solicitor. 
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(A-293388 oe ai 
A-29520, 
— A-29981 - _ Devided Apri 11, 1963 
~ Oil and Gas Leases: Applications—Oil and Gas. Teaees First Qualified re 
plicant—Oil and Gas Leases: Lands Subject to. 
A noncompetitive offer to lease for oll and gas purposes public land upon which 
an earlier lease has terminated by operation: of law. at the expiration of 
the ‘lease: term, which ‘offer is: filed in-advance of the period for simultaneous 
- ‘filing of offers annownced by the land office as provided in the departmental 
se larger is properly aa 


APPEALS FROM THE BUREAU OF. LAND MANAGEMENT | | | 
Thor-Westcliffe Development, Inc., has appealed to the Seariaky ; 7 


| of. the Interior from decisions. dated. November 22, 1961, March 15, 


1962, and January 21, 1963, by which the Division of Appeals of the 


7 Burbeati ‘of Land - “Mariagement’ affirrned:: decisions of the land offices. 
at. Cheyenne, Wyoming, and Santa Fe, New Mexico, rejecting its 
noncompetitive oil and. gas lease offers principally. on the ground that. - 

the land described in the offers was not available for leasing when the 


offers “were: filed because it had not been posted in the land offices. ; = 


. The appellant’ challenges the authority of the Secretary, exercised. 
a in. departmental | regulation 43° CFR, 1961 Supp., 192.48, to withhold 


public land from further oil and gas leasing following the termination 
. of an oil and gas lease by operation of law at the expiration. of its: 
term until notice of the availability of such land for leasing is posted. 


on a bulletin. board in the land office. It contends that: because sub- - 
section 17(c) of. the Mineral: Leasing Act, as amended a ‘U: S. C., : 


: fs 1958 ed. , Supp. ITI, subsec. 226(c)), provides that— — 


. Tf the. latids: to: be leased: are tot: within any: ‘known seolueical. structure of x 
producing Oil or gas. field, the person. first making application for the lease who 
is qualified to hold a lease * * * aval be entitled to a lease of such lands with- ae 
out competitive bidding. pao: 
its offers, being the first offers filed for’ ere eres iacnidea 3 im 
_ oil and gas leases which terminated by operation of law at the expira- 
tion of their terms, should have been accepted. It contends that the 
land which it offered to lease was “to be leased” because the Secretary 
had exercised his discretion by peeing in the past and had indicated 
1 Some offers were. also rejected as to some land because the land was included in leases 
issued pursuant to prior offers. Some other offers were also rejected for violation of the 
640-aere. limitation® set forth: in- regulation. 43°CFR,.1961* Supp.; 192.42(d). .The appellant 


2 did not question these grounds of rejection in its appeals to the Direetor nor. does it now. 
‘The offers involved in the appeals. are Basted in. the 9. attached apnea ne. 
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his Mikio to. ies again and that the land was “available for an 


leasing when the offer was filed for no ‘bar’ to leasing appeared on the 
records.” It thus concludes that the regulation in question exceeds the _ 
statutory jurisdiction, authority, and limitations of the Secretary and 
cannot be relied upon. to sustain the rejection of its offers which were 
filed in advance of the period for simultaneous filing. | | | 
_ The issue presented by these appeals was raised and recently decided | 
3 against the appellant by the United States Court of Appeals for the 
District. of Columbia Circuit in Thor-Westeliffe: Development, Inc. 
 v. Stewart L. Udall et al.; No.17101. In its decision of January 24, 
- 1968, the court, in ‘affirming the District Court’s grant of summary 

: qudement ; in favoe of the Secretary, held that the regulation comported 


with the. Secretary’ S. statutory, authority to prescribe necessary rules 


ie and: regulations, that It was. neither unreasonable nor: inconsistent. fy 


ha with the plain language of the act, and that it was not an impermissible = : 
: implementation of the statutory oes Peeerny, the: appel- oa 


: lant’ offers were properly rejected. ae 
Therefore, pursuant. to the authority: délogated to the. Solicitor — 


-. the Secretary of the Interior (sec. 210.2.2.4 (4) (a), ‘Departmental — i. 


eo A-20008 


: a “Manual; “24 F. R. 1848), the decisions | popeslod: from are. aflirmed. mo a 


_Erwesp FE, Hom, 


_ Assistant Solicitor. 
| APPENDIX . : > a ees 
ec Wrroming 0153841" a Pe. ibe Se 0157197" | | 
_ Wyoming 0157192. |, Wyoming 0157199**. 
2 tae Wyoming 0157193 os Wyoming 0157200" ar 
. Wyoming 0157194 Wyoming. 0157201** 
. Wyoming 0157196 eee Be ce ad 
298590 ae, er a ee ee 
New: Mexico 0245463 New Mexico 0245469... 
.~» New Mexico 0245464... _ >. ‘New. Mexico 0245471. ©. 
-, New Mexico 0245466 =. . New Mexico 0245478 |. 
New pasate aia alia inet a ee ef 
A-99931- = | 
« New Mexico 094547 2° | 


*Offer rejected in part because laid was | included ia existing oll and. Bas. lease issued 
pursuant to a valid prior offer. ° 
= poe melectet also for violation of: the rule requiring an offer to cover aa acres. Ewe 
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‘UNITED STATES 
igs oa ae 
KELLY SHANNON ET AL 


A-29166- ee Decidled April 18, 1963 


‘Mining Gains: Common Varieties of Minerals Mining (1 Claims: Discovery 


- To satisfy the requirement for ‘discovery on .& placer mining claim located 
4% for decorative building stone and clay before Jualy 283, 1955, it must be 
‘shown that: the materials within the limits of the claim could have been | 

-. -extracted, removed, and marketed ata profit before that: date. and: when 
~ such showing is. not made the mining claim is properly. declared null and void. 


Mining Claims: ‘Discovery—Mining Claims: Contests 


A mining claimant has the burden of proving in’ a contest against his: claim: 
that a discovery has been made ‘after the Government has’ made a prima. 


- facie case that ene: claim is myene for want of a ciseOvEry. of: a as ot 


mineral, deposit. 


‘Mining Claims: dosiniaon Varieties of Minerals : 


Building stone suitable for construction. ‘purposes which is found in pleasing 
- -eolors, which splits readily and can be polished satisfactorily, but can’ be 

-. used only for the same purposes as other available ‘building stone is a 
- common. variety of building stone and not locatable under the mining laws 

e. 7 — gince its special characteristics do not. give it a special distinet, value. os 
Mining Claims: Common Varieties of Minerals 7 


Clay found on a mining claim which the claimant believes to be valuable 
but which laboratory tests” show to be unsuitable for an oil-bleaching 
material or as a catalytic agent. even with acid treatment to increase: 
its absorbency cannot be regarded as an uncommon oe of clay on 
_the basis of one sale for pane in stone ee 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


"Kelly Shannon, Helen B. Harrell, Mary M. Sprague, Carl E. Pagh, 
“Mrs. Rose M. Pagh, Alma M. Dillman, Ray E. Dillman, J osephine M. | 
_ Shannon, Hazel V. Key, James W. Key, E. H. Kitchen, and H. C. 

«Clarke have appealed to the Secretary. of the Interior from a decision 
dated August 7, 1961, by which the Acting Chief, Division of Appeals, 
‘Bureau of Land Management, affirmed a decision of a hearing ex- 
- caminer declaring null and void their five placer mining claims located | 
in Kern County, California, for agatized rock and clay. The decla- 
ration was predicated upon evidence introduced at a hearing on 
-June 22 and 23, 1960, in the course of contest. proceedings brought in in: 
the name of the United States against the five claims. | 

In their appeal to the Secretary, the. appellants. contend that. the | 
| Bureau’ of Land Management ignored ‘the mining laws and’ the 
-decisions of the courts in its determination of what constitutes a 

«discovery of valuable mineral deposits and thus attempted to usurp | 
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the anceicd of the see by fotmulating.n new aad aidieaal tests | . 
of discovery and that the decision appealed from disregards the 


_ evidence introduced by the claimants and bases the decision. upon 


selected portions of the Government’s evidence in derogation of — 


section 7 of the Administrative Procedure Act (5 U.S.C., 1958 ed., sec. 


1006(c)). To support their first. contention, the dleiniants contend 
(1) that the act of July 23, 1955 (80. U.S.C., 1958 ed., secs. 611-615), 
1s not applicable to their claims? ; (2) that the Goverment has the 
_ burden of proving that the claims are invalid; (8) that a showing of 
commercial ore is not essential to establish a Gao on a mining 
claim; and (4) that the stone found on their claims is not a common 
variety as described in section 3 of the act of July 23, 1955 (30. U; 5.C.,. 
| 1958 ed., sec. 611).. ee 
The eer in this case discloses that the cinimants allege that three - 


of the claims were located previous to enactment of the act of J uly, 23, ae | 


| 1955, section 3 of which (supra) declares that: 


A deposit of common varieties - of sand, stone, gravel,: pumice, pumicite, or . 7 
cinders shall not be deemed a valuable mineral: deposit. within the meaning of 
the mining laws of the United States so as to ‘give effective validity to any 


mining: claim ‘hereafter located under ‘guch mining laws x» * “Common 


- varieties” as used in this Act does not include deposits of such materials. which 
are valuable because ‘the deposit’ has some property giving it distinet and special’ - 


: value and does: not, include so-called “block pumice” which occurs in: nature’ ‘in . 


. pieces having one dimension of two inches or more. 


~The. Burway No. 1, they assert, was located on “Decsmber 2, 1939, _ 
the: Fool’s. Paradise on: May 38, 1948, and the Eight Kids on May 15, 

~1951,. An application. for patent (Loe Angeles 0161525) to ‘these: 
three claims, totaling 320 acres, was filed on November 25, 1958, alleg- 
| ing that they contained valuable: deposits. of decorative building stone,. 
bentonite, clay, some silver, gold and/or tungsten... They assert’ that 
the Hit Parade and the Ace in the Hole were located on June 1, 1957. _ 
No application for patent including these claims: has been led. ‘The 
Bureau initiated contests against all five claims. — 

At the consolidated hearing on these contests,. the issue - stated by 
the hearing examiner was the validity of the claims arising. from the: 
Government’s charges that minerals had not been found within the: 
limits of the claims in such quantities as to constitute a valid discovery: ; 
that the materials present on the claims could not be marketed at a 
profit ; and that an actual existing market had not been shown to exist: 
for the materials. In the course of the hearing, the claimants elimi-. 
nated their claim toa discovery of gold, silver, tungsten, and uranium: 
( Tr. 32-84)? and based their case on decorative ‘building storie, which 


3% I This ond subwenuent poe sunees are to the appropriate page or Bages of: me transcript: 


of the hearing. | 
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nes referred tos as 5 agate, and clay, which they referred to as s Fuller s 


Pe earth and, Montmorillonite. | 


» Itis apparent that as to the three claims for wach a, pater applica 7 


- . ton: was filed, location procedures were, at least, attempted before | . 


~ common varieties of minerals were declared not to De: locatable under 
the mining laws. But the mining law declares that: eS 

.* Lar “no location ofa mining claim shall be made until the discovery of the 
vein or lode within the limits of the claim located. (80 U. S. C., 1958 ed., ‘sec 23, ). 

PG aol ee, ee 

: Claims sinless called “placers,” a . including all: forms of déposit, *.* * shall 

be subject: to. entry and patent, under like circumstances and conditions, and 

upon similar proceedings, as are provided | for vein or lode claims ; OR en 

U.S.C. 1958 ed., sec. B85.) | 7 . ; 

- Hence, the fact that the claimants btaled out ite eecree | of their 3 

claims and recorded the location notices before J aly 23, 1955, does not. | 
‘ make their claims valid. se 


‘In Cole v. Ralph, 252 US. 286, 2 995-298 (1920), 0 the United Stats — 


7 Supreme Court declared : 


. A location pased. ‘upon. cise ene gives..an exclusive right. of: possession ane - 
enjoyment, is. property in. the fullest sense, is subject to sale. and other. forms _ 
of disposal, and:so long as it is kept alive by performance of. the required annual’ 


assessment. work:. prevents any. adverse location. -of the ‘land. Gwillim | Ve 


 Donnellan, 115.U.8.. 45, 49; Swanson v. Sears, 224 U.S. 180. 


_ While the two kinds. of location—lode. and.. placer—differ. in. some. ee hs 
a discovery within the limits of the claim is equally essential to both. * * *. Lie 


«Location is the act or series ‘of acts whereby the boundaries - of the claim are ee 
7 marked, ete, put it confers: no right inthe absence of : sgubenl both being ate 


| essential. to a valid ‘claim. — Waskey v. H ammer, 223 U.S. 85, 90-91 ; * Nor 
does: assessment work. take. the place: of discovery, for the requirement eelatine 
to ‘such work is in the nature of a condition subsequent to a perfected and: valid 7 
claim and has “nothing to do with locating or holding a claim before discovery. ie 


E Union: Oi Co. v. ‘Smith, ‘supra, ‘Dp. ‘B50. ‘Inv practice discovery usually. precedes 


location, and the statute: treats it as the ‘initial act. ‘But in the absence of. an 
intervening right. it isno objection that the usual: and statutory order is reversed. 
In such a case the location becomes: effective’ from the date’ of discovery ;. ‘but. 
in the presence of an intervening. right is must remain.of no effect. Oe 

As to the two claims for which no. application, for patent was filed, 
their validity must, clearly, depend upon a showing of a discovery 
and also that the mineral deposits claimed are outside the purview of 
common. varieties within the meaning: of the act of J uly 23, 1955. 
~The mining law requires a, discovery of a valuable mineral deposit 

7 to. validate .a mining claim but does not define’ “discovery.” ” How-. 
ever, the standard. applied by the Department in Castle v. Womble, 7 
* 19 L. D. 455,457. (1894), > was expressly: approved by the United States 

Supreme Court. in Oherisman: ¥e M wedi 197 Us a. 313, 322 Rees 

| ‘Thus the: rule is that :. oes 
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“Where minerals have been found and the evidence is of such a character that a: oon 


. og person of ordinary prudence would 'be justified :in the. further expenditure - 
. of: his labor: and means; : with. a reasonable prospect of success, in developing — - 


oe a valuable mine, the requirements of the statute have been met. 


Because the mineral deposits which the claimants allege. they had 3 : : | 
: discovered. are. nonmetalliferous minerals often. of widespread.occur- > 
rence,’ it is necessary, in-order-to meet-this: test, to show: present market- a 


‘ ability. - “The claimants: have characterized: ‘this requirement as 
legislation. by: the Department. with:no judicial support except in- the. 


decision of the United States Court of Appeals for the District Ot 3s, sf 


Fe, Columbia i in Foster v. Seaton, 271 F. 2d 836, 838 (1959), in which the a 


court approved ‘such requirement as essential “to prevent. the misap- | 
7 propriation of lands containing these materials by. persons. seeking — 
to acquire such lands for purposes other than mining.” The claimants - 


' refuse to be bound by this decision on the ground that it is contrary 
- to decisions. of the Supreme. Court of the United. States,. although, no - 


~ decisions as'to which it is contra are cited. However, the Department 
is bound by. this decision and by the decision in J ches v. Underwood, 


“141 F. 24546 (D.C. Cir. 1944), cert. denied, 323 U.S.'713. (1944), | 


. which the claimants have not challenged, - In the latter case, the court 
Mi said (at. page 549): | : | _ 


‘The. decision of the Secretary -of the Interior, in the present. case, ‘cirhied upon 


his finding of fact that the deposits of sand and gravel. in question; were neither : ue | | 
; presently: nor. prospectively: valuable. for mineral. suse, .before-or: at. the. time. 0) 


- the appropriation of the land for public use. His decision, and.the finding 
upon. which it is based, have abundant support. in the record. | Moreover, the_ 


7 decision was clearly within the scope of his authority: and in the absence: "08, aS . 
a . fraud) or imposition is conclusive. ee as Ae ina 


Thus it was proper to require a, showing of present mutketability’a as 


an element of the discovery. of valuable mineral deposits on the bac oo 
- in controversy? ae 


. Likewise, a is ainple judicial snpport for: place” upon “the. | 


2. | claimants the burden of establishing the validity of the claims by a . | oe 


. -3It should. also. be noted that: in four. separate Cae ccisons: by: the, United, States. 7 


‘District Courts in Nevada and Arizona, against attacks ‘substantially the same as that 


- -made by the appellants here, the courts have sustained the requirement for a showing of 


present marketability. and cited Foster v. Seaton, supra. The cases are as. follows, the” 
i departmental decision attacked in each being given after the case citation: 
The Dredge Corporation v. B. J. Palmer et at, Civil: No. 366, D.C, Nevada, decided 


_ September 25, 1962; appeal pending (Clear Gravel Enterprises, Inc., et al., (Bn2T9CT, | 
| A~27970 (December 29, 1959)). ; 


_: Phe Dredge Corporation .v. J. Russell Penix et al., Civil No. 396, D.C, Nevada, ‘decided : 
September 25,1962; appeal pending (United States v. The Dende Corporation, A-28022. 
(December: 18, 1959)). zi 
_. Shuck y.: Helmandouar, Civil -No.: 682-Prescott,: D.C. Avizonk,: decided. December . ty. 
“1961: no appeal taken. (United States v. Thomas R.. ‘Shuck et. at., A-27965. (Rebruary ee 
1960) ye 25 _ 
. “Mulhern Ve Hammitt, Civil: No. 299, DC. Nevada, decided Webruary 19, , 1968, nites 
Sw States v. G. C. (Tom) Mulhern, A-27746 gananry 19, 1959) ).. . 
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&5 preponderance of the eaice after the Government had made out a 

prima facie case in favor of their invalidity. ‘An Ickes v. Underwood, 
SUPT, & CAS in which the Bureau of Land Management. contested a 
mining sein ee for sand and gerne at ee 548 and 549, the 


aac court. said.:. 


OR The Govertiment’ may dispense its bounty’ on. stich terms: as: it: sees ‘Ht; * we 
’ Appellees would bring themselves within the compass. of public. land: CASES; : in 
which the applicants oceupied. contract. relationships with the .Government,: such: 
as the case of Payne v. Central Pacific: Railway Company L 255: Uv, Ss. 228, 44 8. | 
Ct. 314, 65 L. Ed. 588 (1921) }. There the Railway Company had accepted ani 
offer. made by the Government ; had constructed agreed units of railroad ; ‘had 


‘made required selection of indemnity lands,. all-in conformity with: the. statutory <a 


requirements. It .was.- under: those circumstances: that the. Supreme Court 
‘said’: “The: railroad: then had been. constructed. and equipped as required by | 
the. granting. act and nothing remained to be done (by. the grantee or tts successor 
to fulfill the conditions of the grant and perfect. the right to @ patent. The rule 
zs applicable, in such a situation is’ ‘that ‘a person who complies with all the’ req- 


 ‘isites necessary to-entitle him to a patent’ fora par ticular lot or: tract is'tobe 


régarded: as. the. equitable’ owner. thereof’. [at. ‘page ‘287. of 255 U.S.) * **. 
2 ‘(Italics : supplied. ) In .that-.case:.the Court. ‘pointed. out”: in..express:. terms the 


c .sfaet. which. distinguishes it from the present : case; ie.; “S ‘Rightly speaking, the 


| selection is not to be. likened to the initial, step. of one who wishes to obtain 
the title to ‘public land by future compliance with ‘the law, but rather’ to. the 
~ eoneluding step of one who by full compliance ‘has. earned: the: right. to receive 
the title’ [At pages’234, 235 of 255 U.8.] - ’Here;: appellees [who claimed only 


a - location of their mining claim] have. merely taken: the initial steps in seeking to ee 


secure | 2. gratuity from: the. Government. ‘They are‘in no position to oe . 
: action, or. to coerce ‘the executive: in the’ exercise of its discretion. ee 
As the court observed i in Foster y. Seaton, supra, as to holders of un- 

patented contested mining ‘claims: Gee aheeaeeds oa bee Ge. 
* .* * The short answer to appellants’ objection i is that they, and not the Govern- 


ment, ‘are the true proponents of « a rule or order; namely, a ruling that they have 
; complied: swith: the‘applicable: mining laws. * * * Until. he: ‘has: fully. met. the: 


: = statutory requirements, title to the land remains in the United" States. Teller. 
ov. United’ States, 8 Cir., 1901, 113’ F. 278, 281. ‘Were the rule otherwise anyone: 


could ‘enter’ upon. the» ‘public domain: and: ‘ultimately. obtain: title unless the 
Government undertook the affirmative burden of proving. that no valuable 
| deposit existed. We: do not think that’ Cotigress intended ‘to j nlace, this ‘borden. 


eee Brad 


in Suh. Hehe. Pitege Oe 


was eases is sina oi upon: ee opposition ts iis ti Sarl given 

at the hearing which tended 'to show that a ‘reasonably ‘prudent man | 
7 would. not be: justified i ‘in the. further expenditure. of Jabor and: means : 
with a reasonable’ ‘prospect’ ‘of success'in developing a valuable. mine, 
it is not: necessary to consider this: contention: Peyons the: observation 
| that no such requirement: Was made. “9 | 

Because of the:absence of-a showing of. discovery etows J uly 23, 

| 1958, on the three claims’ and because of the subsequent date of the lo- 
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éation of the two claims, their entire case ‘depends upon a determina- 
tion whether the stone and the clay found ‘on the claims are common 
varieties within the } meaning of section 8 of the act of J uly 28, 1955. 
‘The evidence‘on this ‘point: has been: carefully. examined. Such. exami- 
“nation discloses that stones composed of crystalline quartz referred. to 
as Jasparized agate or agatized Jaspar have been. unearthed singly 
by digging on the claims. ‘The claimants base their « case upon the as- 
sertion that this stone is very beautiful; that it looks like marble when: 
itis polished and that it can be used for facings on buildings and dec- 
orative’ stone around fireplaces and for landscaping purposes. They 
showed some sales, approximating 400 tons from 1956 through 1958, 
— for amounts ranging from $44 to $186. But all of this tends to nee 
nothing more than a limited use as building stone which, the Depart- 7 


ment. has‘held’ consistently, i is not-indicative. of an uncommon variety.of 
stone. United States v. JR. Henderson, 68 1.D. 26. (1961) ; ‘Onited 


| States v. D. G. Ligier et al., A-29011 (October 8, 1962). ‘However, 


their best customer was a rk dealer who has an. interest in other — 


- claims i in which Shannon also has interests. The Government witness 


took samples to 15 other rock dealers. all of whom indicated that Mey 


- were not interested in purchasing any of such stone. | 
_ The claimants showed sales of two loads of clay material fort mixing 
in stone plaster in January 1958. The purchaser, who is their best 


rock. purchaser, testified that he. purchased 12 tons of clay i in Ja anuary | 


1958, and sold it to a plastering contractor (Tr. 281-282). Headded: — 
| “Frankly; I don’t know whether it was. is Goce or bad, because he didn’t | 
ask for more.” (Tr. 282.) : | 
The chemical tests. on. samples taken. by. the Government’s witness a 
show that, it is ‘not suitable for an oil- bleaching material or as an. ab- 
“sorbent; that it is not naturally. absorbent. and does not become suffi- 
ciently. so even. with acid treatment. so that there i is very little chance 
that it could be used as a catalytic agent. (Tr. 85, 91).. Furthermore, 
it is ‘a calcium: clay, rather than a sodium. clay, and for that. reason. 1s 
mot nearly so suitable for industrial purposes (Tr. 93, Exhibit D). 

In the light of this evidence, it is quite clear that. the clay | cannot be 
regarded as an uncommon variety because it has some. property giving 
it distinct and special value. Of like import is United. States v. 
Mary A. Mattey, 67 I.D. 63 (1960), and cases cited therein. : 
-Thus I conclude that the claimants have failed to show a, Riscovervi on 
| any of the claims which would. exempt: these: claims. from. the. applica- . 


tion. of the act of J uly 93, 1955, or to show that any of the claims is — ~ 


exempt from the application of. this act because. there i is a discovery of 
an uncommon variety of stone or clay. The hearing examiner and the — 
‘Division of ana properly found the claims to be null and void with- 
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out usurping the function oft the Congress or disregarding any of the 


Ft ‘claimants’ evidence. 


In. their brief on. appeal | the. appellants, inoorporated a honor i 


a dismiss the contests. The motion is based’ on the same s grounds « aS. the - | 


appeal. My 
a Therefore, pursoent to the i ies: to. ‘the elicitor by | 
the Secretary of the Interior (sec.. 210.2.2.4 (4) (a), Departmental 7 
- Manual; 24 FR. 1848), the decision. appealed: from. 3 is affirmed. and see 
. the motion to dismiss 1 1s denied. oe a 
| Ror F Hons, a 
Assistant. Solicitor. 


| ‘ESTATE OF MARY RAMONA DISERLY YOUPEE BROWN 
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Indian Lands: Descent and Distribution : Claims Against Estates—Rules of. 
: Practice: Generally | | i 
An Indian’ s written authorization for paythént of her funds to ra eréditor, 
which has been filed with the’ Bureau of Indian Affairs’ during the lifetime: 
of the Indian and not revoked by the Indian or ‘disapproved by the: Bureau, 
need not be resubmitted by the creditor as the basis for a claim against the’ 
estate of. the Indian after her death; and the authorization so filed removes 
it from the application. of the probate regulation which probibits the filing 
of claims against Indian estates: after the conclusion of the probate hearing. 


APPEAL: FROM. A: DECISION: BY: AN EXAMINER OF INHERITANCE 


Lizzie S. Manning, an Indian, appealed to the Secretary of the In- 
terior from a decision by an Examiner of Inheritance, dated Febru- 
ary 2, 1962, denying. her petition for a rehearing in the matter of the 
estate of Mary Ramona Diserly Youpee Brown, deceased Fort Peck 
allottee No. 3170.- The appellant had filed her petition for rehearing 
because of the “Examiner’s decision of December 11, 1961, wherein 
appellant’s interest in this matter was handled by the Examiner i in. 
the following manner : = | 3 


‘The claim of Lizzie, S. Manning 0 or. 7 Lizzie Smith Manning, Ft. Peck allottee # 885, a 


Pot for money’ ‘Idaned; As “hereby disallowed. ‘for the reason that the Said claim. was 


_ filed after conclusion of the hearing, was : Bot pees by an a and was | 
otherwise insufficient i in form. ne ee , | : nee 
“Tn his decision denying the petition for rehearing the Examine! did - 
- not purport to touch the merits of the alleged claim, but merely cited 
the following provision. in the Departmental probate regulations as 
: barring him from considering the matter: ir . 
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No claims ‘filed nites the eucusen of the endas shall j be constder ed unless 
" the claimant can present. satisfactory. proof, that, he had. nO. actual notice. of the z 
: “heari ing and that he was not: on the reservation or otherwise i in ithe: viéinity during : 

me period when the public: notices of. the hearing were posted. (25 CrR 15.23 (e).. 


The probate record. on. this. case does not show. that the appellant eee 


was. personally. notified of the hearing on the above. estate, to be held. 
at. the Fort Peck Indian Agency, Poplar, Montana, « on July Qn, 1960. - 
The first information she apparently had regarding the hearing is. 
indicated by her letter of July 26, 1960, to the Examiner of Inheritance, 4% 
written from her home in Ashland, “Wisconsii. In that letter the ap- 
. ‘pellant stated that she had ‘just recdived”: the Poplar | Stand ard? ‘from 


_.. which she noted that'the estate of the above decedent was posted for ae 
hearing on: ‘the following day. Since appellant, or someone in her 
behalf, did not or could not maké arrangements. to be. present. at the . 

“as hearing, appellant set out in. her letter to the Examiner the basis. for. 


her. interest: in the > proceedings. A Bias of her Jetter® reads, ¢ as S : : 
follows: a | 
Be 


“Pasiag Mrs. ‘Brown’ S lifetime and while I was s living 4 in Poplar, I gaye 2 her various - 
. amounts: of cash. when she was down ‘and out and i in need of food with the under: 


standing that she would repay me. : AS she was. unable to repay me, she authorized Eg 


the Superintendent. of the Ft. Peck Agency to pay: me from her account. the first © 


ra $1, 000 coming into her account. . ‘Her. signed. authorization, is. on file in: the Ft. 


Peck “Agency. office. Also, her individual Indian account was marked : accordingly. . 
In addition, T° gave: ‘the . Superintendent of. the. Ft. “Peck Agency numerous. can- 
celled: checks to substantiate ae ura and sae are: cm! to be: in a vault 


~ in-his— Office. 


Tf. the authoreation’ Mrs. "Broan signed: some. year, ago “stil stands aa a en 


ig not necessary against her. estate i in order. for payment of the first $1, 000 coming ioe 


into her account ‘to be paid: ‘to me, Mindly disregard. this statement as. a a 
Main #8 | ne te © —o } : 
- The principal legions in wihie lettar's were gibistanalatiy relented © | 
in a later affidavit of the appellant, dated. October 1 18, , 1960, which was : ~ 
7 filed with her, petition forarehearing, © | 


The. appellant’ s letter of. July 26, 1960, 1 was note aired by é the 7 eo 
Examiner until: J uly. 28, . 1960, ‘the. day after the. probate. hearing. , 


. a There’: appears to be no question that appellant: was not on. the reserva-— ;: 
tion or otherwise i 10. the Vi icinity during: the period. when the public _ 


notices of the hearing were posted. Thus, the ‘procedural point. on 


which the. Examiner based. his decision, and which raises the question ea 


on appeal, is ‘whether, i in. the circumstances of this case, the. appellant | 
Is bound: ‘by the notice: of: the. hearing’ received. ‘theoigh a newspaper 
item: one day before the hearing date, but to which the Examiner did | 


eco a: A newspaper publication in ‘Poplar, Montana, covering local news items, ' 
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~ not receive appellant's response until the day after the hearing. We - 
think not. | 


The notice of the hearing eee the appellant gonndy redaived ee 


only by a chance reading of a newspaper no doubt placed her in a 


‘dilemma. So far as she knew and as her letter of J uly 26, 1960, to the. 7 


_ Examiner indicates, the authorization. for payment to her from the 

| decedent’s account was filed during the decedent’s lifetime and was on 
record at the agency office. In Fact, there has been submitted in sup- 
port of appellant’ s allegations on ‘eh point a copy of what. purports 
to be a letter of authorization, dated August 27, 1953, addressed’ by the — 
| decedent to the Superintendent of the Fort Peck Agency, asking that 
he pay to the appellant “the sum of One thousand and 00/100 dollars © 
($1,000) from any monies credited to my account at the present.time 
or to be credited in the-near. future.” On this letter we ao observe 
the following initialed note: | 

This. is due Mrs. Manning on loans Ramona ere from her. OK for Ck 
to be endorsed over to Mrs. Manning. — | 
_ Obviously, the proof offered by the appellant is not ‘ee : 

regarding t the merits of the authorization to her, and no finding on that’ 
point is made in this decision. Nevertheless, what has been presented 
indicates a written record at the local agency office of some arrange-— 
ment by the decedent during her lifetime to pay the appellant.’ In 
these circumstances, the: appellant reasonably believed thatthe authori-~ 

- zation, so filed, need not be resubmitted by: her as the basis’ for a claim 

tobe presented i in the probate proceedings on the estate. The fact that © 
the authorization had been filed and placed on record at the agency _ 

during the decedent’s lifetime removes it from the limitations of 25 
 OFR 15.23(e), supra, which apply to claims filed after the conclusion 
of a probate hearing? 
_ Therefore, pursuant to ihe: adthority deisnated to the Solicitor by 
-the Secretary of the Interior (Section. 210.2.2.A (3) (a), ‘Departmental 
Manual, 24 F.R. 1348), the decision. of the Examiner of. Inheritance, 
| denying. appellant’s petition fora rehearing, i is reversed. The case is - 
hereby remanded for the sole purpose of permitting the Examiner, | 


after notice to all interested pees to consider eppellnate allegations = 


‘ on their merits. Moa 


_ Epwarp ‘Wainenre, -_ 
— Acting Solicitor. : 


8 Under. 25 CFR: 15, 4 of the probate regulations enower claimants, ag well: as prestinip- 
tive heirs, are required to be served pereonaly. or t by mail wa a copy of the notice of . 
hearing. ” 81 LD. 37, 38 (1952). > . 


ae ae U.S. GOVERNMENT PRINTING OFFICE: 1963. 


51 MYRTLE A, FREER BT AL. & “145 
MYRTLE A. FREER ET AL, 
A-29221 = Decided. April &, 1963 


; Color or Claim of Title: Good Faith 


An application to purchase public land under ‘the Golor of ‘Title Act is 
properly rejected where the applicant shows only that: his: grantor went 
on the land and occupied it without any apparent: right. and the applicant 

_ occupied the land under a conveyance from his grantor. for much less than 

| the 20 years required by the Color of Title Act. ae - 


Color or Claim of Title: Generally —Color or Claim. of Title: Good Faith 7 


Where a color of title application is filed for an island in a river and the 7 
only color of title or claim of title relied upon by. the applicant: must be 
founded upon a patent and subsequent ‘conveyances. issued for abutting | 
lots on the river bank and upon an interpretation of State law that such © 
a conveyance of riparian land carries: title to the island, the application 
must be rejected where it appears that the interpretation of State law was 
changed: before the running of the 20-year period required for a noes in 
good faith under the Color of Title Act. : 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT - 


Myrtle A. Freer, Andrew J. Freer, Jr., r., and Willis W. Ritter have 
separately appealed to the Secretary of ie Interior from a decision 
dated August 7, 1961, whereby the Division of Appeals, Bureau of 
Land Management, affirmed land office decisions rejecting their re- -.. 
spective applications to purchase tracts under the Color of Title Act, 
as amended (48 U.S.C., 1958 ed., sec. 1068 ef seg.). : 

- The applications were filed as class-1 claims under the act. Cis 
1 claims are allowable only where it 1s shown t to the satisfaction of the 
Secretary of the Interior : | 


* * *-that a tract of public land has peed held | in nod. faith ‘ana: in peek 
adverse, possession by a claimant, his ancestors or grantors, under claim or — 
color of title for more than twenty years, and that valuable improvements: have 
been placed on such land or some part thereof has been reduced to cultiva- 
tion, * * * 67 Stat. 228, 43 U.S.C. 1958 ed., sec. 1068. — 

‘The claim of Mrs. Freer originated in a deed issued c on Maco 20, 
1936, by her husband, Andrew J. Freer, Sr., purporting to convey 
a two-thirds interest in a certain island to her. Andrew J. Freer, 
- «Jr’s, claim originated in a deed. issued on October 30, 1945, by his. 
‘father, Andrew. J. Freer, Sr., purporting to convey a. one- third 4 m- 


_. terest in the same island to him. There is evidence that Mrs. Freer 


and: her husband did build a. house and reside on the island as early 
as 1917. There is, however, no evidence at all of any purported con- 
- veyance of the island to Audrog J. Freer, Sr. In fact, there is not 


ae: | 70 I.D. No. 5. 
689467—63—-1 | 
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even an assertion that prior to the conveyances made by him he thought 
he owned the island, or any explanation as to why he might have 
thought he owned the island.. Clearly, therefore, a basic require- 
ment of the color of title act, that the claimant must have possessed _ 
the land under claim or ‘color of title, is completely lacking so far as 
Freer, Sr., is concerned. Marion M. Ponts A-27473 (November 7, 
1957 5 | Mrs. Freer and Freer, Jr., acquired color of title in 1936 
- and 1945, respectively, but Mrs. Freer was cognizant in 1954 that she 
did not have title to the land. Andrew J. Freer, Jr., was also aware 


in 1954 that he did not have title to the land. Their holding of the 
land thereafter cannot be said to have been in good faith under claim - 


or color of title, Marion F. Pontius, supra, and their holding prior 
__ thereto was not for the required twenty years. The Freer color of 


- . title applications were therefore pr operly rejected. 


Appellant Ritter’s application is for three islands in ‘the Snake — 
River, Idaho, surveyed as lots 9, 10, and 11, sec. 17, T.8S., R. 14 E., 

~~ BM., idaho. in response to applications for survey fled in April 

1955. The appellant’s application is based upon his and his pred- 
ecessors’ ownership of land on the east bank of the Snake River 
lying opposite the islands (lots 5 and 8, sec. 17). . Lots 5 and 8 were 
patented by the United States on. February 25, 1896. On Septem- 
ber 12, 1902, the lots were included in a conveyance which described 


. the lands conveyed by metes and bounds, the west boundary being | 


described as the Snake River. This description did not vary in subse: 

quent, conveyances, including the final one to appellant executed on 
July 10, 1954. Appellant concedes that in the chain of title com- 
anes with the patent from the United States there i is no refer- | 
ence to any islands in the river. 

The Bureau rejected Judge Ritter’s: application ou fi ground 
that neither. he nor his predecessors had any color of title to the. 
- islands, there being no instrument in writing purporting to include. 
the islands. 

On this appeal Judge Ritter contends vigorously that he and his 
predecessors had color of title to the islands by virtue of the patent 
from the United States and the subsequent conveyances. His conten- 
tion is based on the argument that until 1915. the Idaho law was 
that a riparian owner takes title to the thread of the stream, includ- 
ing all small islands, whether the stream 1s navigable or nonnavigable 
and that the Idaho law is still the same as to nonnavigable streams. 
He concludes that the patent and conveyances must be read in light 
of the Idaho law in existence at the time and that, So read, they con- 


- stitute color of title to the islands. . 
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ae 1s unnecessary to determine here whether a ecacedl interpreta- 
tion of law as to the effect of a conveyance satisfies the statutory 


- requirement for a showing of a color of title. Assuming that it 


does, it would not help the appellant here. The patent from the 


United States to lots 5 and 8, Section 17, was issued on February | 


25, 1896. The first decision by the Tdaho Supreme Court holding 
that a patentee of riparian land gained title to an island lying 
between his land and the thread of the stream was Johnson: v. 
Johnson, 95 Pac. 499, decided March 23, 1908. The case was one — 
of first 1 impression (see page 503). It 1s hard to see how the patent 
issued in 1896 and the conveyance made m 1902. could be said to 
have been. made with thisruling in mind. | 

But this does not matter. Assuming that they were, the fact i 1S 
that on February 6, 1915, the Idaho court in Callahan v. Price, 146 
Pac. 7 382, cited by appellant, overruled Johnson v. Johnson and held : 

that a riparian owner did not gain title to an island lying between 
his riparian land and the thread of a navigable stream. This ruling 
came down shortly before the lapse of 19 years after issuance of 
the patent. Thereafter, appellant’s predecessor then holding title to 
lots 5 and 8 had no basis for believing that his ownership of those. lots 
entitled him to ownership of the three islands lying opposite them. 
In other words, there could be no good faith holding of the islands 
under claim or.color of title subsequent to February 6, 1915. And, 
since any previous good faith holding in reliance upon the. prior 
interpretation of Idaho law was for less than 20 years, a basic require- 
ment of the color of title law has not been and cannot be fulfilled. 

The appellant has not addressed himself to this point.. He has, 
however, said that the navigability of the Snake River has never 
been determined at the point where the three islands are located. He 
has also said that Callahan v. Price did not change the Idaho law 
as to nonnavigable streams. However, in Wilks W. Ritter et al., 
A-27755 (December’ 22, 1958), in which the Department: affirmed | 
the dismissal of his rife! against the survey of the same three 
islands, the Department accepted determinations by the courts and 
this Department that the Snake River is navigable. Among other 
decisions, the Department cited Johnson v. Johnson, supra, in which 


the Idaho court was.concerned with the ownership of an island in 


the Snake River. perhaps five miles or so from the three islands 
in question. Discussing the question of what constitutes a navigable 
river, the court concluded that the Snake River is a navigable stream. 
95 Hee: at, 507. As was the case in 1958, Wwe see no reason to hold 
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that the river is ‘not aameabls where. ine three islands a are ‘ee 
- Therefore, we would be unable to accept any contention that the — 
‘river is nonnavigable where the islands are located and that the appel- 
lant and his predecessors, continued to have: color of title despite 
Callahan v. Price. 
— Callahan v. Price was the result of the deaaion of hs United States 
Supreme Court in Scott v. Latizg, 227 U.S. 229 (1913) ; which reversed 
a decision of the Idaho court. following the rule in Johnson v. John- 
son.. The United States Supreme Court held that an island in the 
Snake River which was in existence at. the time Idaho was admitted - 


_ to the Union but which had not been. surveyed did not pass witha — 


patent to land on the bank of the river and remained public land of 3 
' the United States. Appellant argues that the islands involved in | 
Scott v. Lattig and in Callahan v. Price are much different from the 
three. islands involved here from. the. standpoint of size and their 
separation from the shore. If the distinction is sound, the only 
legal significance of it would be that it would be necessary to.conclude 
that title to the three islands passed. from the United States with 
the issuance of the patent to lots 5 and 8 in 1896, and we would be 
left with no color of title case at all. So, too, is the effect of appel- _ 
- lant’s argument that until Callahan v. Price, his predecessors actually — 
had legal title to the islands. In any event, in the Department’s — 
decision of December 22, 1958, dismissing appellant's: protest. against 
the survey of the islands, the Department held that title of the islands 
is in the United States. The appellant cannot attack that conclusion 
and still maintain his. application. 
_. [tis unnecessary to discuss at length uppellant’s contin sia the 
color of title act does not require a claimant to have color of title in 
call. cases but. permits him to apply if he has merely “claim of title” 
as distinguished from “color of title.”. In: this case, any claim of 
title that the appellant: and his predecessors have rests upon the inter- 
pretation of Idaho law prior to Callahan v. Price. Such claim of title 
could not. have been held in good faith after that decision was issued. 


Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental | 
Manual; 24 FR. 1848), the decision appealed. from is affirmed. | 


/Enwnsr F. How. 
| Assistant Solicitor. 


aT CLAUDE P. “HEINER - 7 eset ty, AQ 


7 co7 “CLAUDE P, HEINER 
A-29108 ae ‘Dévided April § 22, 1968 


~~ Coal Leases ead Perniis: ‘Permits 


An application for a coal prospecting permit is ; properly rejected where intow 


- mation. becomes available as to the existence and workability. of coal eevee. ose 


in the land after the filing of the application. ; 


(ff enry. D. Mékesell, A-24119 (March 11, 1946), rehearing denied 7 
ene 20, 1946), overruled to extent inconsistent. : 


| APPEAL FROM THE BUREAU oF LAND MANAGEMENT a 


7 “Claude Pp. Heiner has apppealed to the. Secretary of the Interior 

from a decision dated June 26, 1961, by which the Acting Appeals 
~ Officer of the Bureau of Land Management affirmed a decision of the 
Colorado land office rejecting his application for a coal prospecting 
permit on certain public land in the Gunnison National Forest in 
Delta County, Colorado, on. the ground that the land is known to con- 
tain commercial coal deposits so that it is subject to leasing rather 
than prospecting under. section 2 of the Mineral Leasing Act, as 
amended (30 U.S.C., 1958 ed., sec. 201). 

In his appeal to the Secretary, Heiner contends that the land 
covered by his application had not been drilled.or otherwise prospected 
to determine the character, analysis, or workability of any coal seams 
that may be contained therein at the time he filed his application on 


—. July 5, 1960, so that it was not then. known to contain commercial coal 


deposits and was, accordingly, subject to the prospecting provisions of 
the Mineral Leasing Act. He concludes that a prospecting permit 
_ should be issued on the basis of the information available with respect 
to the land covered by his ooo: at the. time the application was 
| filed. 

The land office decision was based upon a report of the Geological 
Survey that the land applied for is adjacent. to or contains extensions 
of a workable coal deposit. The Geological Survey has reported — 
subsequently that the information upon which its earlier report was 
based was obtained after the filing of Heiner’s application. 7 

The statute which authorizes the eIOry to issue coal NPECERCeDS 
| permits provides: aa oe : | . | 
| Where prospecting or exploratory ee is necessary to deter mine the vistas 
_ or workability of coal deposits In any: unclaimed, undeveloped area, the Secre- 


tary of the Interior mmay issue, to applicants qualified under this Act, prospect- | 
. ing permits for a term: of two Pia . *, ees U; 8.C., (1958 ed., sec. 201 (b). ) 
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The language of the statute is definite and speuine na Sourstary 7 
is not required, but he is permitted, to issue coal prospecting permits 
on public land if prospecting or exploratory work on that land ‘és 
necessary to determine the existence or workability of coal ies | 
(Italics supplied). It must be interpreted as permitting issuance of 
a prospecting permit only when the Secretary does not. know of the 
existence or workability of coal deposits. } There is nothing” in this - 
language which restricts the Secretary, when he reaches an appli-— 
cation for action, to a consideration only of information available at 
~ the time the. application was filed and prevents him from considering 

‘subsequent. ‘information which establishes the existence and work- 


| ability of coal deposits when the issuance of a permit is considered. 


On the contrary, the statute seems clearly to say that the Secretary has. 

authority to issue a permit only when at the time he DEOpOSs to act 
: he believes that prospecting work is necessary. . | 
In apparently the only other instance in which. the Department 
considered: whether knowledge of coal deposits acquired after the — 
‘filing of an application for a coal prospecting permit should be taken 
into account, the Department said that the determination of the char- _ 
acter of the land to see whether a permit. should be issued is to be © 
made at the time when an application has been perfected. Henry D. 


- Mikesell, A-24112 (March 11, 1946); motion for rehearing denied - 


(June 20, 1946). ~The Department nonetheless recognized that an-~- 
applicant acquires no vested right in the land described in his appli- 
cation or in the mineral deposit therein by the filing of his application. | 


It follows that an applicant is not entitled to the issuance of a per- 


mit merely because of an absence of knowledge of workable coal de- 
posits which obtains at that time. The Department referred in the _ 
Mikesell. decision to “the unusual circumstances of the particular 
situation and of the equities on behalf of Mikesell,” thus suggesting — 
that the ruling therein made was ‘influenced. by those factors. How- — 
ever this may be, to the extent that the Mikesell decision is incon- 
sistent with the position taken in this case, it is overruled as not t being 
in accord with a proper interpretation of the statute. | ; 
I conclude that the Secretary has no authority to issue a coal 
prospecting permit when at the time he acts on the application for a — 
permit he has information as to the existence and SOTaIIty. of the 
coal deposits in the land applied fort : ECE n. 


1In a similar aibaation, the Department held.. reesttly that an. application for a potas- 


_ . sium prospecting permit is properly | rejected when the land applied for is determined to 


contain valuable deposits of potassium as of a time ‘after the filing of the srpllention: 
seal hid Petroteum Company, HH. Byron Moek, 70 LD. 9 (1963). . . 
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Therefore, sean to. the authority slated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2.4 (4) (a), Departmental 
Manual ; 24 ER. 148), the decision appealed from i is aiirmed. 


Epwarp Warvpere, 
- Deputy Solicitor. 
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| Indian Lands: Descent and Distribution: ‘Wills 


Testimony of lay witnesses - not. present .at. the ‘execution of. the will, 
establishing that. testator was in poor health, that he was unable to manage 
= his property, that he customarily used intoxicants to excess, and that he | 
appeared to ‘be intoxicated. at different times on the day the: will was 
ee executed, does not meet the burden of proving testamentary incapacity . 
placed upon contestants where testimony of. scrivener and attesting wit- 
nesses, and the rationality of the will support a contrary finding. | | 


Indian Lands: Descent and Distribution: Wills. 


Where a- decedent, in the six-month ‘period following a divorce, during 
which Oklahoma. law prevented remarriage to any party other than the 
divorced spouse, executed a will devising property to “my wife”; his di- 
-voreed spouse, in attempting to establish that an alleged subsequent mar- 
riage between herself and the decedent, during said period, revoked the 

| will by: operation of law, cannot, where circumstances rule out the. pos- 

‘a sibility. that any other former spouse was the intended. devisee, success-- 
fully maintain the position that because she was not the decedent’s wife at © 
| the time he executed the will, she was not provided for in the will. 


“APPEAL FROM THE SUPERINTENDENT, SAGE AGENCY 


_ The decision of the Superintendent: of the Osage. Indian Agency, 
dated October 30, 1961, disapproving eight wills of Harris Eugene 
Russell, a id una llotted Osage Indian, has been appealed to the 
| Commissioner: of Indian Affairs by Mrs. Genevieve Jewell Ray, in- 

_sofar as it. disapproves the will of June 8, 1960; by Cleo Bascus 
Russell and Ronald Gene Russell, insofar as it disapproves the will 
of October 7, 1959; and by Carol J ean Logan, Jacquelyn Logan, and 
iar? Elrod Logan, J a insofar as it ene wes will of March 
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; OT, 19582 The appellants are aed by T. F. Dukes, McCoy and : 


- Kelly, and P. D. Lindsey, respectively. 


The decedent, Harris. Eugene Russell, died ene: 31, 1960, 
a resident of Hominy, Oklahonia. Under the terms of his purported 
last will, dated June 8, 1960, the decedent devised and bequeathed : 
_ to his son, Ronald Gene Russell, $1,000 and 160 acres of land; and — 
a life estate in his Osage headright and in 860 acres of land to his 

“wife” (without further identification) , with remainder interest to his 
first cousin of the half blood, Genevieve Jewell Ray, to whom he also 


 .- Jeft-two improved. lots in Hominy and the residué of his estate. 


~The will of October We 1959, for which Cleo Bascus Russell (dece- 
dent’s wife at that time) ‘and’Ronald Gene Russell are the proponents, — 


left decedent’s entire estate to them. In the will of March 28, 1958, | 


for which the Logans are the proponents, decedent left apa tny. 
except a bequest to his son, of 3100, to Carol Jean, J acquelyn, and 
Leroy Elrod Logan. 

_. A petition for approval of the last will jae testament (June 8, 

1960) of Harris Eugene Russell was filed with the Saperintendent’ 
of the Osage Indian Agency by T. F. Dukes, named executor in the 
will, and Genevieve Jewell Ray. Objections to the approval of the 
will were filed by Cleo Bascus Russell, Ronald Gene Russell, and 
the Logans.. The allegations included undue influence, lack of testa- 
mentary capacity, improper execution, and revocation by operation 
of law. A hearing on the approval or disapproval of the eight wills 
was held before a Field Solicitor to whom hearing authority had been 
deleg: ated. 

Been 1936. ad his ih in 1960 at the age of 43, the decedent 
entered into five or six marriages with three women. Four were 
terminated by divorce and one was annulled. He executed eight wills 
during the last 15 years of his life, and, because of excessive use of 
intoxicants and inability to manage his property, he was under 
guardianship during. the last six years of his life. The decedent 
was afflicted with sugar diabetes which, aggravated by his use of intox- 
icants, necessitated amputation of his legs. He was hospitalized from 


4 Under Section 8 of the het of April 18, 1912 (37 Stat, 86), adult meraners of the Osage. 


-. Tribe of Indians, not mentally incompetent, may dispose of their restricted estates by will 
_. in aceordance. with the laws of the State of Oklahoma, and subject to the approval of the | 


Secretary of the Interior. The function of approval or disapproval in. this respect was. 
delegated. to the Superintendent of the Osage Indian Agency under regulations of the De- | 
- partment (25 CFR 17.12). At the time this appeal was instituted Section 17. 14 of those 
regulations (subsequently amended to provide for a direct appeal to the Secretary of the 
Interior) provided for an appeal from the Superintendent's action to the Commissioner of 
Indian Affairs, and for a further appeal to the Secretary. For administrative reasons, — 
_ the Commissioner of Indian Affairs referred the present appeal directly to the Secretary for 
Betton. ; 
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time i time for both: dinbates: and alcoholism. The decedent's mar- 


 Flages were to Cleo Bascus, 1936-1937; Lena Boyiddle, 1938-1944; 


Pearl DeRoin, 1947-1952; Pear! DeRoin, 1952-1954; and Cleo Baccus, _ 
1954-1960. A sixth marriage was alleged to have been consummated. 
between decedent and Cleo Bascus in June 1960. Ronald Gene Rus-- 
sell, the decedent’s only, offspring, was born of the first. marriage. 


oe Gin ia ace surrounding the marriage and the boy’s physical fea- 


tures apparently raised doubt in decedent’s mind that Ronald was his: 
issue. A decree of divorce from Cleo Bascus Russell was entered _ 
Mar ch 4, 1960, and sometime in June 1960, after executing his last 
will on June 8, 1960, decedent took up residefiee with her and their ~ 
son at Mrs. Russell’s home in Oklahoma City. The:decedent stayed | 
with Mrs. Russell. about. three months before returning to Hominy 
to live with relatives. A petition for divorce was filed in his behalf 
~ November 4, and this action was pending when he died the following 
month. ‘The. foregoing facts. adduced at the hearing were, cree 
_ the sixth marriage, uncontroverted. 

The Superintendent of the Osage Indian Agency binsod Bis discision 
on the number of wills executed, the numerous changes in bene- 
ficiaries, and on findings that. the decedent was a chronic alcoholic 
and that he lacked bootaaneneay: CID aaey, because of mental 
immaturity. | 

Genevieve Jewell Ray and the Logans based their appeal on. n allega- 
tions that. the Superintendent’s action was an abuse of discretion in 
that. the evidence adduced at the hearing required approval of the 
wills. they proposed. _ Ronald Gene Russell and Cleo Bascus Russell, 
satisfied with the Superintendent’s disapproval of all the wills bees dee | 
of their standing as heirs, appealed cee to proert their interest In 
- the 1959 will in the event of reversal. : | 

The allegations of undue influence aie improper. execution, not 
having been supported by evidence during the hearing, are not now 
in issue. The issues remaining to be resolved are whether the evi- 
dence adduced at the hearing supports a finding that decedent had . 

the requisite testamentary capacity in executing any of the last three 
wills, and, if he had such capacity, whether a revocation by operation 

of law resulted from having ese married a woman who had . 
~ not been provided for in the will. . | 


The Supreme Court of Oklahoma has defined Cindy capacity 2 


as a state of mental capacity which would enable a person to under- . 
ane im a general way the nature of the business then ensuing, to 
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bear in mind j in a general way the nature ana situation of his prop- 
erty, to remember the objects of his. bounty, and to plan or under- 
stand the scheme of distribution.? It has held that while inability 
to transact business,’ adjudication of mental incompetence and ap- 
pointment of a guardian,‘ sickness or bodily weakness, and habitual 
intoxication ®° may be considered in determining testamentary capac- _ 
ity, they are not conclusive. The Oklahoma courts have also held | 


that in order to invalidate a will for lack of testamentary capacity, 


evidence must show that the condition existed at the time the will 
was executed, and that such condition precluded an understanding 
of the nature and consequences of the act.’ Prior and subsequent | 
acts may have bearing only to the extent that they assist in deter- 
mining the mental status at the time of execution.2 Oklahoma law 


accords a testator a presumption of sanity, and places upon the ne . - 


testants the burden of proving a lack of testamentary capacity.° 
_ The appellants have not met this burden. The hearing produced 
conflicting testimony on the question of decedent’s sobriety, health, 
and mental capacity during the period in which the last three wills 
were executed, and on June 8, 1960, the day the last will was executed, | 
in particular. The only tostitnon'y on the decedent’s condition at the 
time of the execution of the last will was that of the scrivener and the 
attesting witnesses. These’ witnesses concurred in the position that 
_ decedent’s mind and memory were clear, that he was not intoxicated, 
that he appeared to appreciate the significance of the transaction, and 
that the act of executing the will was of his own volition. The only 
witnesses who offered contradicting testimony were the lawyer of one 
of the contestants and that lawyer’s secretary. These witnesses testi- 
fied that they had seen the testator in an intoxicated condition on 
April 8, 1960, both before and after the time the will was executed, 


but they were not present at the execution of the will. It is the testa- - 
tor’s condition when he executed the will which is decisive. Testimony 


| establishing the testator’s reputation as a drunkard and his intoxica- 
tion at times other than that when the will was executed cannot con- 


stitute a proper. basis for a Superintendent’s determination of the 


issue of. testamentary capacity. The testimony of the scrivener and 
| attesting witnesses, which was not overcome by. the testimony of con- 


2 In re Nitey’ 8 Estate, 75. Okla. 389, 53 P, 24 215° (1935). 
- 8In re Tayrien’s Estate, 117 Okla. 216, 246 Pac. 400 (1926).. 
 *In re Shipman’s Estate, 184 Okla. 56, 85 P. 24 317 (1938). 
-5Tpid. —. 
6In re DeVine’s Estate, 188 Okla. 428, 109 P. 2d 1078 (1941). 
- 7In re Shipman’'s Estate, 184 Okla. 56, 85 P. 2d 317 (1938). 
- 8In re Mason's Hstate,.185 Okla. 278, 91 P. 2d 657 (1939). 
~ 9In re Blackfeather’s Estate, 54 Okla. 1, 153 Pae. 839 (2915). 7 
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rene sous and counsel’s secretary, 1s supported byt the rationality - 
of the will. itself. Having made provision for decedent’s son and 
recently divorced wife, and having made no gifts to persons other 
than. those related by blood or marriage, the last. will cannot be said 
to be unnatural, and in view of decedent’s marital history _ and his 
doubt. about: his son’s paternity, the will could not be characterized . 


ag unfair to his heirs. 


- Appellants Cleo Bascus Russell and Ronald Gene Russell avs ; 
argued that decedent and Cleo Bascus Russell entered into a common 
law marriage after the execution of the last will, and that the will was 
_ revoked by operation of law pursuant to 84 OSA 107 because the — 
“wife” provided for in the will was not identified; that. Cleo Bascus - 
Russell was not decedent’s wife at that. time; oad that, therefore, 
she was not provided for in the will as required by said statute. The 
pertinent text of statute states, “If, after making a will, the testator | 
-Inarries, and the wife survives the testator, the will 3 1s revoked oe 
unless she i is provided for in the will.” ore 
A marriage to Cleo Bascus Russell having been eee aintod: four 


i months before the will was executed, it appears that decedent had no 


wife at the time of executing the. will because the six-month period 
— following a divorce decree, during which remarriage to anyone other 
- than the divorced spouse was prohibited by 12.0SA 1280, had not ex- 
pired. 10 Thus, the gift to “my wife” created an uncertainty. How- 
' ever, an uncertainty, arising, upon the face of a will may be. resolved 
pursuant to 84 OSA. 152 by ascertaining the testator’s intention from 
the words of the will and the circumstances under. which the will was 
made. From 1954 until his death, the decedent had no wite other than — 
Cleo Bascus, and within a few days of executing the last will he began _ 


living. with her once more. At that time he was prohibited by 12 ~ 


OSA 1280 from marrying anyone else. Establishing that a common 


 law.marriage was consummated at that time could only serve to.sup- 


port further a. finding that Cleo. Bascus Russell was the person re- 
ferred: to in the will as “my wife”; thus,. in. this case, establishing” one 
of the conditions required by the statute—a subsequent. marriage, 


--. would tend to negate the existencé of the other required condition 
_ failure to provide for the after-married spouse in the will. 


It is determined, in the light of the whole record, that on a) une 58, 
1960, Harris ‘Bugene Russell possessed. the requisite. testamentary ca- 
pacity for executing a valid. will; that he was not aun ected to. undue 


. 20 Yeats v. State, 30 Okla. Cr. 820, 236 Pac. 62 (1925). 
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influence, fraud or coercion ; that the execution of said will complied 
_ with the laws of the State of Oklahoma; and that said will revoked — 
all prior wills, and was not itself revoked by operation of law. There- _ 


fore, pursuant to authority delegated to the Solicitor by the Secretary | | 


of the Interior [sec. 210 2.4(3)(a), Departmental Manual, 24 FR. 
1348], the action of the Superintendent of the Osage Indian Agency, 
dated October 30, 1961, disapproving the last will and: testament of 
the decedent, dated Sine 8, 1960, is hereby reversed, said will is. 
approved, and the. Superintendent. ; is directed to enter an . order certi- 
3 aymes such approval. | ake 
Epwarp WEINBERG, _ 
Deputy Solicitor. 


GEORGE N. KEYSTON, JR. LTD, 
A-291383 = : 
: A-29524 o Decided. May ” 1968 
7 Oil and Gas Leases: Applications—Regulations: Generally 


_ Where the regulation in effect. when an oil and gas lease. offer is filed in the 


name of a partnership requires a certified copy of the articles of association 2 
and showings as to the qualifications of the member partners to accompany. - 


the offer, the mere reference by serial number to another case record where 
_. ghowings have been filed is not adequate and the offer is ae rejected. 77 


Oil and Gas Leases: Applications 


The inclusion of offers in. drawings simply establishes the order 3 in which they a 
will be considered and does not constitute a determination that a given ~ 
offer is valid or waive any defect in such offer; thus a defective outer draw- 
ing first priority must be rejected. . , 


_ APPEALS FROM THE BUREAU OF LAND. MANAGEMENT 


bees to the Secretary of the Taterior have been filed by Geis: 7 
N. Keyston, Jr., Ltd., a limited partnership, from separate decisions 
rendered by the Division of Appeals, Bureau of Land Management, 
dated July 18, 1961, and February 21 1962, affirming Utah land office — 


decisions rejecting its oil and gas lease offers Utah 061037 and 059787 


for noncompliance with departmental regulation 48 CFR 
192.42(e) (6).. That ee relates to aaa bis filing an 
* offer and provides that: | : 7 Swe 


sof the offer is made ‘by an association (including a partnership), it tibet be 

accompanied by a certified copy of the articles of association-and the same show- 

ing:as to the citizenship and holdings of its members as required of an individual. | 
Both offers here, filed in the name of the partnership, were signed | 

| by a ae partner and drew first priority in drawings held i im con- — 
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nection with simultaneous oil and. gas lease offer filings. “There were: | 


- no accompanying documents setting forth the names of the other || 
partners, their qualifications and holdings, or a copy of the articles. 


of association of the partnership. However, in item 5(a) of the lease 
offer form where blank spaces are furnished for a designation of the 
-offeror’s citizenship or whether the: offeror is a corporation “or other 
legal entity,” there was inserted a. reference to an ee land 
office serial number. 7 _ 
Appellant contends essentially that this reference to a record. ‘where a 
presumably the necessary showings had been filed when the two offers’ 
in question were filed met the requirements of the above-quoted regu- 
‘lation and of Form 4-1158, the required lease offer form, and asserts 
that it should not be deprived of the statutory preferetice afforded by 
the Mineral Leasing Act of 1920, as amended (30 U.S.C., 1958 ed., 
_ Supp. III, sec. 181 ez seg.), to the frat. qualified applicant. ‘Appellant 
attempts to show that there is no clear requirement precluding its re- 
ferral to another case record in order to make these showings. Ap- | 
 pellant relies on subsection (d) of item 5 of the offer form wherein the 
offeror certifies that he is 21 years of age or over “(or if a corporation. 
or other legal entity, is duly qualified as shown by statements made or © 
referred to herein). » Appellant contends that this provision may be: 
Interpreted as permitting a partnership to. refer to a record by serial. 


number for the information required by the above-quoted regulation., - 


The applicable regulation, quoted above, is absolutely clear that an. 


offer made by a partnership “must be accompanied” by the required 


showing. No exception is stated or canbeimplied. The immediately: 


following regulation makes the same mandatory requirement fora 


showing where the offeror is a corporation. 43 CFR 192.42(f). How- 
ever, this regulation, unlike the one on partnerships, expressly per- 
mits showings regarding corporate qualifications to. be made by re~ _ 
ferral to the serial number of.a case record where such showings had - 
been accepted.* The specific inclusion of the alternative in the regu- 
lation on corporations clearly indicates that it cannot be-read into | 
immediately preceding regulation on partnerships. | 
Turning to the lease offer form that. was used for appellant's offers, 
_ it is to be noted that item 5(a.) of the. Special Instructions repeats the: 
requirement of the applicable regulation that an offer filed by a 
partnership “must be accompanied” by a showing of the citizenship 
1It may. be noted that .a new ‘regulation -has been ‘proposed which would permit the 
showing of the articles of association of a partnership and other associations to.be satisfied 
by reference ‘by serial number to a record in which such evidence had previously been 


filed, together with a statement as to any amendments thereof. | Hegposed Rule ene: . 
. , 43 CRR gris 27: FR. 9993. Oe 11, 1962). 
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and holdings of its members. _ Again no exception or.altemative - | 
stated. 

Paragraph. 9 of the General Instructions on the forin’ provides that 
if there is noncompliance with item 5 (a) of the Special Instructions, 
the offer “will be rejected and returned to the offeror and will afford 
the applicant no priority.” Likewise the regulations specifically pro- 
vide for the same penalty if there is noncompliance with item 7 | 
of the Special Instructions. 48 CFR 192.42( gz) (1) (vii). 7 

It is incontestable then that both the pertinent reunlation re in- 
| structions on the lease form require a partnership to ‘accompany an 
offer with the showing prescribed and do not permit the requirement, 
to be satisfied by a mere reference to another case record i in which such | 
| showing : may have previously been filed. | 

~The appellant would have the regulation and instructions negated 
by the statement in item 5(d) of the offer that ‘the offeror certifies 
that it, “if a corporation or other legal entity, is duly qualified as 
shown by statements made or referred to herein.” Item 5(d) does 
not purport to say what statements are required. _ The requirements 
can be found only in the regulations and instructions, and only what 
_ the latter prescribes as to the form, content, and time of filing of the 
statements can be controlling. Item 5(d) merely refers to the state- 
‘ments that are required to be filed or that may be referred to as pro- 

vided elsewhere. The obvious reason for including in item 5(d) the 
_ phrase “or referred to herein” is that the item refers to showings by a 
corporation and references to such showings in other records is ex- 
pressly permitted by the applicable regulation pertaining to eure 
by corporations. 
The cases cited by. the appellant relating to the application of. regu- | 
‘lations which are vague and unclear are not relevant in that regard 
as the regulation here is not subject to more than one meaning. | 
Appellant also contends, in effect, that the inclusion of its offers — 
in the drawings indicated that they had been considered as valid offers 
and that leases must issue. However, the fact that the offers were 
included in the drawings did not constitute a determination that all 
of the requirements had been met or that any defect in them had 
been waived, as the drawing simply established the order in which 
offers would be considered. Duncan uM ler, A-28946 ( August, 6, 
1962). -_ 
‘Therefore, pursuant to. che authority dclevaesd to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental Man- 
nal; 2 F. R, aL the decisions eppemee from are affirmed. | 


Epwarp Wurveune, 
Deputy Solicttor. 
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“Oil and Gas Leases: Applications—Oil and Gas Leases : 640-acre Limita- 
_ tion—Public Lands: | Riparian Rights 


The rejection of an offer for failure to comply with the 640-acre ninimum 
‘limitation because: nonnavigable ‘river bed lands adjacent to the’ public. 
— land applied for were available for lease will be affirmed where. appellant 
does not show that the river bed lands were not available for lease; as an 
offer for lease under the Mineral Leasing Act will not be accepted as an 
offer. for the Government's riparian rights to the river bed lands unless 


such lands have been properly described and rentals submitted for them. 2 


Clayton Phebus, 48 L.D. 128 (1921) ; A. W. Glassford, et al, 56 
I.D. 88 (1987) ; Associate Solicitor’s epuuor M-36512 “uly 29, 
cag G)s overruled ‘to extent inconsistent. 


_APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| Emily K. Connell has appealed . from. a decision by the Acting | 
Chief, Division of Appeals, dated August 7, 1961, affirming a decision 
of the New Mexico land office which rejected ee oil and. gas lease 
offer for lands totaling 326.15 acres, including - meandered lots which 
are uplands of the Canadian River in Oklahoma. The reason for the 
re] jection was that as there were lands available for leasing in the 
river bed adj acent to those applied. for, the offer did not comply with 
Departmental Regulation 43 CFR, 1961 ‘Supp., 192. 42(d). 

That regulation provides that an offer for a noncompetitive oil 
and gas lease must be for not more than 2,560 acres and not less than 
640 acres, except where the rule of approximation applies, where the 
land applied for is.in an approved unit plan, or where the land is 
surrounded by lands “not available for leasing” under the Mineral 
Leasing Act (30 U.S.C., 1958 ed., sec. 18letseg.). 

‘Appellant contends that it was not necessary to apply for the river 


bed lands and that the regulation should not be applied in these cir-_ a 


cumstances as a “trap for ‘the. unwary” whereby “title-breakers would — 


be enabled to find a vacancy in a filing and thereby destroy the rights | 


of prior claimants.” She contends that the regulation should not be 
interpreted to apply to the situation here, and that where an offer has’ 
included all the land available under the official survey that is sufficient. 


-- On the question. of surveying, she alleges that a metes and bounds 
ie description of river bed lands would be worthless, would not be based 


on an actual survey, and would just “float” as it would have to tie to 


the meander of the river. She also contends that she did file for. all. 


of the land available for leasing as a lessee would take the Govern- 
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~ ment’s interest in the riparian rights t to the river bed by virtue of a 
3 lease to the uplands. , 
Appellant was informed by. the land office that ‘ahi could amend 


her offer to include the river bed lands but that there was a conflicting — 
application, including part of such lands, which would have priority | 


- of filing over her offer, when amended, as to the land in conflict. 


Although appellant. Sbiects to the interpretation and application of 
the 640-acre rule, it is incumbent upon this: Department to reject an 
. offer for less than 640 acres where it appears that adjacent lands are 
available for lease. Halvor F. Holbeck et al., A-27704 (November 18, 
1958), which involved an application for’ pertain river bed lands but 
which did not include other river bed lands or adjacent uplands which 
- were available for lease. This Department must determine whether 
_ a lease offer has fully met the requirements of the Mineral Leasing 
Act and the regulations issued pursuant thereto before accepting it, 
_as section 17 of the Mineral Leasing Act, as amended (30 U.S.C., 1958 
ed., Supp. IIT, sec. 226(c)), requires fat a noncompetitive jeans be 
issued to the first qualified applicant if a lease is to issue. Thus if 
_ there are conflicting offers and a lease is issued for less than 640 acres, 
but is is subsequently discovered that adjacent lands were available 
for leasing when the offer was filed, the lease must be canceled. /.S. 
Prows, 66 I.D. 19 (1959), and cases cited therein. : 
Although appellant has made some allegations regarding surveying 
problems, they are without merit. As the river bed land is unsur- 
veyed it would have to be described by meter and bounds connected 
with a corner of the public land surveys by courses and distances. 
43 CFR, 1961 Supp., 192.49. See Halvor F. Holbeck, 62 I.D. 411 
(1955), where the Department contemplated leasing the bed of a non- 
navigable body of water even though the uplands were already leased. 
As illustrated there, any difficulties in ascertaining a proper metes | 
and bounds description of the public land available for lease would 
not preclude such a requirement... Moreover, the conflicting offer, 


New Mexico 0149944, described the river bed land without difficulty. 


The appellant has posed the question as to whether or not the 
Canadian River is navigable.. This question is relevant as the beds 
- of navigable bodies of water within a State pass to the State on the 
date of its acquiring Statehood, and the question of navigability is a 
Federal one to be determined in Federal courts. United States v. Ore- 
gon, 295 U.S. 1, 14 (1985). However, title to the beds of nonnavi- 
gable bodies of water does not pass to a State upon its admission into 
.. the: ‘Union, but remains in the United States. .Hardin v. Shedd, 190 


U. S. 508, 519 (1908). Appellant h has hot submitted ee to ae ole 
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| May 7 1963. 


_ that the. Ganiadinns River 3 is navigable. The Saas, Caer of Ola = 


- homa. has ‘recognized that the: river. 1s ‘nonnavigable. SS tate v. ‘Warden, 


a 198 P.2d 402 (Okla. 1948) ; ; see also Anderson-Pritchard, On Corp. Mes 
Key Okla. Oil Co., 299 Pac. 850 (Okla. 1981), similarly: as to the 


ae North Canadian. River. ‘The possible eventuality that a further judi- : 


| J cial proceeding may be : necessary to resolve the question. here does not — = 
preclude this, Department. from. asserting ‘the. Federal. Government's ee oe 


claim: to river bed: lands to: which it owns. the uplands; thus, without: 


: 7 appellant’s ‘showing more, it ‘must. be presumed — thes river. r bed 7 ; 


| _landsin ‘question : are Federal lands. | | 
“Appellant i im. contending that she ‘Applied foi all of thé lands avait 7 


able for lease, as.a lease would. include. the Government’s. riparian ~~ 
rights to river bed lands, relies:on H ardin v. Jordan; 140. U.S. 371 - 

_ (1891), and Clayton Phebus, 48 L.D, 128° (1921). In the first case, 
the. Supreme Court is considering: the ownership.of the beds of me- | 


_ andered, nonnavigable bodies of water after the adjoining uplands had 
been patented, held that the United ‘States. by patenting. the uplands 
parted with title to the pertinent submerged land. and that the question 
of the rights. of the patentee to such land would be determined: by 
State law, unless there was something in the.patent, or ‘in other. cir- 
cumstances to indicate that the Government: ‘intended to reserve title 
to the submerged lands...In.the Phebus. case, this: Department. re- 
jected a, prospecting. permit application for the bed of a nonnavigable 


body of water because all of the uplands had been patented without : _ 


mineral reservation except for lots covered by prospecting permits 
_orapplications. The Department stated that-the prospecting permits — 
covering the land. abutting upon the meandered :nonnavigable - body 
_ of water also embraced the adj acent submerged area. A: subsequent 
decision, William Erickson, 50 L.D. 281. (1924), overruled the Phebus 
case by holding that the bed. of.a nonnavigable body of water could 
be leased apart. from. the uplands. Appellant.contends that this rul-. 
ing should. be narrowly construed... However, the important aspect 
of that decision is the recognition that the law of a State regarding 
the rights of riparian owners, which appellant contends. should. be 
- followed, is not: binding wpon the United States before it has parted 
with ownership of the uplentee ‘That aspect was eneeetd in—t arden | 
 v.dSordan, supra, also... . 
- Since the Lrickson case, supra, fie Depa erica has based both the 


‘3 ipladds adj acent to nonnavigable bodies of water. andthe. beds of such 3 


bodies to the extent of the Govérnment’s interest: 1 in them unless there 
| has beeni® some reason. eas refusal to peasee in A; W. sca cee et aly | 


_ aaa? 
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| 56 I. D. 88, 91 (1987), ‘ig follows statement is ; quoted from an un- - 
published departmental decision, 7. enry C. Trigg, A-17559. (October 
3l, 1933), discussing. the effect of the Mineral ‘Leasing, Act on the = 
riparian right doctrine: | | ‘ | _— 


|, From. the gener al tenor of the. ‘Teasing act de is “evident that Congress. .in- 
tended. that all operations. under oil. and gas. prospecting permits, or leases” 


- should. ‘pe. conducted. upon a. per. -acre basis. Rentals are to be: ‘paid by the. 


acre; individual applications are limited to a certain number of acres’ on ‘a 
known geologic. structure and: to a certain number of acres. ‘within the bounds 
of -a::particular . State.’ Iti is: evident that ‘it was. not within -the intention of 
Congress that any person whose application. called. ‘for: a. specific, tract of land, 

including a certain number of, acres; should. receive. rights on any larger. tract 
containing a greater ‘number ‘of acres. Congress, ‘then, has, in effect, ‘set’ up a 
oe scheme for the | exploitation’ of publié. lands containing oil and gas, “which of | 
} necessity. excludes’ the applicability ofthe common-law concent: granting to 

riparian owners rights ina stream bed to the center thereof, ae er 2 oe 


That: quotation clearly answers appellant’s contention that tis com- 
mon law riparian rights doctrine'should be applied to Federal oil 
and gas lease offers, by showing that the intent of Congress abrogates 
the applicability of that doctrine to leases under the Mineral Leas- - 
ing Act. “Insofar as the. Phebus case, supra, and the Glassford case, 
supra, may. imply anything: to the contrary, they are overruled. As 
in any conveyance the intent: of the grantor governs what: actually 
is conveyed, Appellant, ‘in effect, construes her offer as one: for the 
‘river bed lands also since she cannot be construing a lease which has 
not been granted. However, this Department in applying the Con- 
gressiondl scheme for oil and gas leasing: cannot accept an offer as 
including the riparian rights to the river bed lands unless such: lands 
are properly. described ‘and rental is submitted for the acreage in- 
volved. Cf.. Sidney A. Martin, C. C. Thomas, 64 L.D. 81 (1957). 
As appellant did not apply for the adjacent river bed lands and 
has not shown that such lands were not available for leasing when | 
her offer. was filed, the decision of the Bureau ‘rejecting the offer 
on the basis of the 640-acre rule is proper. This conclusion is some- 
- what: at variance with that reached 1 in an Associate Solicitor’s opin- 
ion M-86512 (July 29, 1958), wherein it was concluded that the _ 
- 640-acre rule should: be applied to beds of nonnavigable waters ad: 
_jacent: to public lands only where the land office records show that. 
the submerged lands belong to the United States. However, as was. 
noted in that opinion, there would be little information. available: 


in the Bureau for making a determination as:to whether the over- 


lying waters may or.may not be navigable and hence as to whether 
the underlying lands are Federal or State lands. In. fact, it would 
_ be rare if there was some notation on the land office records regarding 


: 2 degen loses OF BARL B: BATES NURSERY ~ * ease - | 
So aut, Be | _ May 13, 1963. | | | 


. ihe ae of. river bed lands. Norcia ¢ ihe poskible 2 uneer- 
tainty of title in these circumstances cannot operate as an exception : 


_ to the mandatory rule prescribed in the regulations.in an. adjudicative 


proceeding involving conflicting offers, when the regulation has not 


_ prescribed any such exceptions.. Therefore, we are compelledtoapply. 
the 640-acre rule here regardless of any lack,of notation on::theJand’ 

~~ office records, where the Bureau: has: determined that. the river bed: 
land is Federal land available for lease and: an ‘appellant. does not‘show. __ 


that the determination was erroneous: To the extent ‘that’ the opin- a 
ion of J uly 29, 1958, is inconsistent with this conclusion. it. is over- — 
ruled. _ 
_ Therefore, porsuane to. the agar: elevated: ve ae ee i 7 
the: Secretary of the Interior (sec. 210.2.24 (4) ( a) Departmental ie 
ual; 24 FR. a) the decision i eppented from is affirmed: | 


Epwanp’ Weovemed, 
ae Cee! Solicitor. 


) | APPEAL or EARL B ‘BATES ‘NURSERY 
TBCA-368_ a is, _ | Decided May 13, 1963 
Oil and Gas_Statutory Construction! Generally” 


A. communication - from. a contracting officer. to a ‘contractor, in ‘order to 
amount to a decision, must, at least, be so worded as to fair ly and reason- 
ably inform the contractor that a determination aneee ine “disputes” clause 

is intended. 3 | 


Contracts: Contracting Officer. 


When ‘the contracting officer makes a decision under the: “disputes” 
clause, he acts in a quasi-judicial capacity. The: decision must represent 
his own judgment, rather than a determination dictated to him by another PS 
not authorized byt the terms of: the contract:: 7 


“BOARD oF CONTRACT APPEALS 


The iT eparcaene: Counsél has. moved: that the Board should coe _ 
| ‘the appeal for lack of timeliness since appellant has failed to: appeal | 
“the finding and. decision contained in the Contracting Officer’s letter — 
of December 11, 1962.” Department | Counsel argues that “the: Con- | 


tracting Officer’s letter of December 11, 1962, had all’ the hecessary. _< 


requirements of a. ‘Findings and Decision’ and should be so regarded’ 
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to i eee of the Contractor.” ‘The lett ero of f December uy, 1962 : 
i reads’ as follows: Pie snes a 


7 Warl B. ‘Bates ‘Nursery a 
3814 Whites Creek Pike *: 


ws Nashville 7, ‘Tennessee » 


cs Dear Mr, ‘Bates: ae ae : 
On ‘November 9; 1962. you. cent” us, your: letter: concerning Odtéreet No. "14-102 


0181-867, Planting: and Miscellaneous: Construction, Visitor: Center Area, Fort ae 
~ Donelson. National Military Park. . . You. stated. ‘that you feel ‘you: have a justi- hi 


7 fiable. appeal based on Section 280, Errors. and. Omissions of general : ‘provisions. 
ic Item 17. was considerably less. than the estimate of 160, 000 sq. ‘feet. ‘which 


- appeared in the bid. | 


ie We did advise you to gubmit your ‘pid (we also advised other bidders not. to: ° 
~ change’ items or estimated quantities in: their bidding) on items and estimated | 
quantities as shown on. the bid schedule: . We recall you: were. having trouble 
locating Some’ of. (the trees and: shrubs. and was. interested 1 in : substituting: these 

Items. 

This niatter “was taken up with te Southeast Regional Office and Eastern 
Office .of Design and Construction, Both are in agreement that final. settle- 
ment be based on as-built measurements. The.final payment for work on 
this contract is not changed by more than 25%. The follawine statement 
appeared on the bid form for this. project... . 

Note: The quantities shown for the total bia will be aed far the purpose of 
canvassing the bids and awarding the work. - However, the Contracting Officer _ 
shall have the right to increase or decrease any or all of those quantities by 
25%, or increase or decrease any or all of those. quantities by any amount, 
provided that the total cost of the work shall not be changed by more than 25%. 
‘They feel any increase. or decrease is clearly. covered and bids ‘submitted | 
accordingly. 2 
If we can be of further assistance to you, nee feel free to call upon | us at any 
time. 

Sincerely yours, 

RG, Hopper a 7 i 8 
Jt is apparent from the text of this letter that it does not constitute 
a formal decision which would require the taking of an. appeal. : 


| This Board held in Central, Wrecking Corporation. é 


“* * * In order for a decision to have that effect [start the running of the appeal 
period]. it must,. at: least, ‘fairly: and reasonably inform -the contractor that a 
determination under the “disputes” clause is intended. bulbs 


£ 4 Refer: Construction Eprreere TBCA-209 (October 20, 1960), eT. LD. ant, 462, 60-2 Bea 
par. 28381, 2 Gov.-Contr. ‘par. 561. 


2IBCA-69 (March 29, 1957), 64 L D. 145, 149, 57-1. BCA par, 1209: “Refer. Génstriction: ae 


Company, fn. 1, supra; ef. Sparo-Giass, J Ine., TBCA-282 BO ee eo 1961), 68 LD. 329, - 
61-2 BCA par. 8185, 3. Gov. Contr. 587. | oat ae ee Oe ee ee a age 


: — oe. ca - APPEAL OF EARL B. BATES NURSERY ~ oe 105. : 

i eige e cg es May 18; 1968. ee a 

- ‘The Tia esitehes in: she December. a 1962, ietter “gooeifically nega- 
tives finality of action.and: left the door oe for. the.¢ contractor “to 


~ establish his brand” orclaim? : re 
Hence, there has.been no formal findings of fact « or: ee on on. 1 the , 


: part: of the contracting officer disposing, of the claim. presented: by the — 


| contractor on. November 9, 1962. 7 
Throughout these proceedings, and cnally im his letters. data . 


oo February . 4, 1968 and “apr 29, 1963, oe has. re that — | 


he received _ 


. aa answer on Mr. Aopiee ‘but | in all of the woeaines nowhere: had’ he con- | 
veyed HIS ‘convictions on this matter,’ but rather the convictions. of others. | 


Although the letter of December 11, 1962, was signed merely “R. G. 


Hopper,” appellant himself states. that he knew that Mr. Hopper ay 


was either the contracting officer or acted for the contracting officer. _ 
In fact, appellant specifically asks: that Mr. Hopper should: exercise : 
his independent judgment as contracting officer. | 
~The appeal file shows that the contract was signed on n behalf of the 3? 
United States by the Acting Regional Director, Southeast Region, 
_ National Park Service, as contracting officer. After it had been 
~ signed, the Acting Regional Director designated Mr. Hopper, the Su- 
perintendent, Fort Donelson National Military Park, “as the Con- 
tracting Officer’s Representative, to act in: behalf of the Contracting : 


Officer in all matters relating to the execution and completion” of the a 


contract. . Pursuant to Clause 1 of Standard Form 238A (March 1953 


ed.) the term “Contracting Officer” includes “his duly appointed suc- 


cessor or his authorized representative.” (Italics supplied.) r 
- Jt follows that the findings of fact and decision may be made either _ 
_ by the Regional Director (or an Acting Regional Director) or by the | 
- Superintendent (or an Acting ‘Superintendent). In eitherevent they _ 
must represent the judgment of the official. who makes them,* rather _ 

- than a determination dictated to-him by ‘another not authorized by the. — 

- terms of the contract.® The observance of these precepts is necessary, . 
-- gince the contracting officer in making a decision acts in a quasi-judicial — 

| capacity and. 1 is bound. to observe a high standard of impartiality.* 


8 Keystone. Coat & Apron ufo. Corp. ¥: United. States, Ct. CL. No. 524-56 (June 8, 1960) ; : _ 


of. ‘Bostwick-Batterson Co. v. United States, 283 F. 2d 956, 959 (Ct. Cl. 1960). _ 
. 4 John A, Johnson Contracting Corporation v. United States, 182 Ct. ‘Cl. 645, 659-61. 7 
(1955). . a 7 os 
5 Climactic Rainwear Oo:, Ine. 115 Ct. Cl. 520, 559-560 (1950). 2s 
| & Gla: Construction Company, Ine., IBCA~79 (Sept. 21, 1956), 63. LD. 378, 380; 56-2 , 
. BCA par. 1074. Of course; the’ contracting: officer may utilize the’ services of ‘others in 


obtaining data and otherwise assisting him in the preparation of a decision and. findings = 


of fact. But the decision must be “his decision.”: John A. Johnson Contracting coreg . 
tion v. United States, fn. 4 supra. 
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Té is noted that the Handbook of the National Park Saevina. en- — 
titled “Procurement and Contracting,” Part II—Construction: Con- 
tracts, pages 7 and ‘8,: refers ‘contracting: officers specifically to the 
i guidelines contained in the publication “Construction Contract Find- 
ings of Fact, Their Use, and How to Prepare them,” issued by. the 
Bureau of Indian Affairs under memorandum dated March 25, 1957. 
Further, the National Park Service Handbook sets forth’ an n example | 
of a concise caveat to be included in a decision. | 
_. The contracting officer’s letter of December 11, 1962, ‘contains no 
caveat “to put the appellant on notice that nee must t appeal in the 
event, LOE f disagreement.” 79. oh, sae - a4 - 

ope Oa Wes “CONCLUSION ~~ 

‘Consequently, the matter is ‘remanded’ to the contracting officer for 
the issuance of an appropriate findings of fact and decision ¢ on. 1 the 

claim presented on November 9,1962, . 
Should the contractor be dissatisfied with the Sniinge of fact and 
decision, it will be necessary for him to take a new Y sppeal ‘to the 
Board within 30 days: after their oe, | = 

a Pau H. Garr o harman. 
I concur: HG tok Bees SG 


Hoexonnr 7 Stavoxmn, M embe er. 


OIL AND GAS LEASING. on LANDS ‘WITHDRAWN BY EXECUTIVE 
ORDER FOR INDIAN PURPOSES IN ALASKA | | 


Alaska: Tndian and: Wative Affairs—Indian: Tanaes Leases and Permits: OL 
and Gas—Withdrawals and Reservations : Generally be 


Lands in ‘Alaska which have been: withdrawn by Executive ‘order for Indian. 
eapeeee or for. the: use and gran vancy | of any Indians or tribe may be leased: 


#0 Fe cance 


¢ Oil acid | das—Statutory Construction: ses 


“The act of May 11, 1938, repealed only those parts of tle act of March 3. 1927; 

| which were inconsistent: therewith, and: did: not. affect the: authority. estab- 

- lished in the earlier act to lease, for oil and gas. development, ‘lands with- 

a ‘drawn: by Executive order. for Indian purposes or for the use and occupancy: 
of Indians, | ) , an | a os 


7 “The last paragraph of. the decision should. call the: -contractor’s attention to, his: right 7 
_ of appeal.and where the appeal should be filed. wo | 
8 The. caveat. ‘was, added. to. the “Handbook. in. Mareh, 1902, about. eight 1 months, prior. be 
Mr. -Hopper’s letter. of December. 11, 1962, . Sy Paks; Paeiy, see & Gap ae 
8 © Refer Construction Company, fn. 1 ‘supra. 


Cl ol AND. GAS. LEASING. -ON LANDS. piee’ | 16 
WITHDRAWN BY E. 0. FOR INDIAN PURPOSES, ETC. ra 
pot a8 ce S " May 14, 1963" Serr eee ge ae aca taeag eae 


‘Alaska: coik and Gas Heied ehatatory ‘Construction: ‘Legislative’ History 


‘The language. and legislative history of the act of March 8, 1937, together ‘with — 
the avowed purpose of establishing a uniform policy for leasing. all Exect- ? 
. tive’ order reservations: for Indian purposes, compel: the. conclusion. that: the 
"1927. act is applicable to lands in Alaska. ee | 
Alaska: Oil and Gas Leases—Withdrawals and Reservations: ‘Generally 
| ‘Executive Orders. and Proclamations—Words and Phrases a 


-Lands.-in: the Tyonek. ‘Reserve °: (Moquawkie. Reservation) in. ‘Maske. “which 


‘were “* * * withdrawn from disposal, and reserved for the U. S. Bureau of 7 


_ Education * * *” by Hxecutive Order No. 2141, February 27, 1915, were “* * * 
withdrawn for Indian purposes or for the use and occupancy of ee In 
a dians - a8 RY ” within the e meaning of the act ot Mareh 3, 1927: oe re 


M8066 a Teg ttn eee ee | May ts 1088 | 
| To: Seorwrary oF rae INTERIOR. — pS ye ee 


Supgsncr:. Ow AND Gis Leasing ON. oe ‘Wirnprawn : BY ; Exnourive 
_ OxprR FOR [npraw PurPosEs IN ALASKA. | : 


In response to a request from the Commisisoner of Tadian Affairs, 
I have examined the subject. of oil and gas leasing on lands with- 
- drawn or reserved by Executive order for Indian purposes In Alaska 
with a view to determining whether such reserved or withdrawn lands 
_ are subject to leasing under the tribal mineral leasing acts of March 8, 

19277 and May 11, 1988.? Specifically, the Commissioner has. oes 
| quested advice as to the legal status of the Tyonek Reserve (Moquaw- | 
ke Reservation) for purposes. of leasing the lands within the reserve 

for oiland gasdevelopment. = sC 
_ The subject of leasing for minerals other than oil.and gas on lands 
withdrawn or reserved for Indian purposes in Alaska, was previously - 
considered by Solicitor J. Reuel. Armstrong: who, in an. unpublished | 
“memorandum dated September 7, 1955, concluded that “* * * legis- — 
- lation is essential which would definitely describe or fix authority with 
respect to the leasing for. mining purposes of lands within the Kluk- 
wan. and like Indian Reservations in- Alaska.” ‘The. question. before 
_ the Solicitor at that time involved the leasing of an Executive order 
Indian reservation for the mining of iron ore pursuant, to the act. of 
May 11, 1938, , supra. I have’ concluded that ae in the. 1955 mem- 


ee ae. Stat. 1347, 25 U.S.C., sec. 398a. | 
252 Stat. 347, 25 U.S.C., sec, 396a. 
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7 enna or ie aueionte: cited er ould erecle the leasing 7 
of lands within the Tyonek Reserve (Moquawkie. Secpersticn) ie oil 2 


Act of March 8, 1987 Bon BO | 7 
~ As codified in 25 U. 9, 5.0, sec. 3080, section 1 of the act tof March 35.0 
: 1927, : provides as follows: ar. 
‘Unallotted lands within the limits of any ‘reservation. or witlidrawal er anes, 
by Executive order for Indian’ purposes or for: the use or occupancy of. any In- 
| dians or tribe may be leased for oil and gas: mining purposes : in 1 accordance with 
the provisions ‘contained i in section 398 of this title.* 

The view: has been. advanced that, in enacting the 1927 leasing ach | 
Congress recognized, Indian .title to. lands reserved or withdrawn by 
_ Executive order for the benefit of Indians.’ . However, for our present 
purposes, and for reasons hereinafter discussed, it is not necessary to 
determine whether Congress has recognized Indian title to lands 
withdrawn for Indian purposes by Executive order. 

The only questions left: for determination are (1). whether the 1927 
| isdarnd act is applicable. to lands withdrawn by Executive order for 
Indian purposes in the State of Alaska, and (2) whether Tyonek | 
Reserve . (Moquawkie Reservation) consists. of “Unallotted lands 
within the limits of any reservation or withdrawal created by Executive 
order for Indian purposes or for the use and occupancy of any Indians 
or tribe * * *” within: the meaning of the 1927 act. 


Legislative History 0 f the 1927 Act 


Nothing i in the 1927 act itself. or in the femielative history of the 
act would make it expressly appeals to. Indian lands in. ae 





844 Stat. 1847, 25 0.8. C., see. 398a. eG 
.-*Section 398 which. codified the act of May. 29, 1924 (43 Stat. 244), aaa oe 

> “Unallotted land on Indian reservations other than lands of the Five Civilized Tribes 
and the Osage Reservation subject to lease for mining purposes for ‘a: period. of ten years 
under [the preceding section], may be leased at.publie auction by .the. Secretary. of the 
Interior, with the consent of the council speaking for such Indians, for oil and gas mining 
purposes fora period of not to exceed ten years, and as much longer as‘oil or gas shall 
be found in paying quantities, and the terms of any. existing. oil and gas mining lease may 
in like manner be amended by extending the.term thereof for as long as oil or gas shall be 
found.in paying quantities: Provided, That the. production of oil and gas and other minerals. 
on such lands ‘may be taxed by the State in which said lands are located in all respects the 
same as production ‘on unrestricted lands, and the Secretary of the Interior is authorized 
and directed. to cause to be: paid the tax so assessed against ‘the royalty interests on said - 
lands.:.Provided, however; That such’ tax shall not. become a lien. or. charge: of any kind or 
P character against the land or the’ property of the Indian owner. eae “(May 29, 1924, ch. 210, 
43 Stat, 244.) 
» . See Note, Tribal:Property Interests in. Boecutive Order’ ‘Reservations: A’ Compensable 
Indian Right, 69 Yale L.J. Oat: ae) | 


a4, 00) oa “OIL: ‘AND. GAS” ‘LEASING ON. LANDS* BA OG ces - 


WITHDRAWN BY BE 0. FOR, INDIAN PURPOSES, BTC. 
ap SOSA eng ine May 4, 1963 | 


; : The - purposes. of es legislation are, set out in ‘the House and Senate - 
reports on the bill 6 as follows: ee se wo. 


s ekg ‘Permit the - ‘exploration for. oil: and gas: on Executive order: Indian 
reservations. - a nt ae ee eee ae 
2. Give the Indian tribes all the oil and gas royalties. bea ee 
| 8. Authorize. the States to. tax. production of oil and. gag on such reservations. 
fh Place with Congress the future determination of any. changes of boundaries 
oF Hxecutive- order reservations Or. withdrawals. as | 
5, Extend: relief to permittees and ‘applicants’ who in good. faith . ies paniea 


money in development looking. to the. discovery of oil and gas under the general 7 


leasing act of February 25, 1920, upon Executive order. Indian reservations, at. 


a time when such lands" ‘were held to come within the terms. of the. sald; act. oa, 28 a 


* (Ss. Rept. No. 1240, at p. 3; H.R. Rep. No. 1791, at p. 3.) 


The report further explained the as of this legislation as es 
follows: eae 


| The first section of the pill establishes a. uniform policy jor the eastrig oe ail . 
‘Tnaion reservation lands for oi and Jas mining purposes, under the. -super- 
: vision. of the Bureau of Indian Affairs * * *, as supplied.) _ 

* age ¥ ee ee ee OF ae. 
In general, the congressional policy toward. the disposal of the: wealth of — 


-“Indian-Executive-order reservations has been a uniform one for 50° years, | : 
_ the proceeds from the natural resources as well as the. use: of the surface ‘ 
-. having been allowed ‘tO. the. tribes: or credited to ‘them, and this policy, ‘con- 


tinued in the bill now reported, is in evident accord with equity and with the | 
_ historical fact that the greater part: of all the existing Indian reservation area - 


has been created since 1871, the date when the treaty-making: power: with. the — 


Indians was ended. © (8. Rep. No. 1240, at p. 4; BR. Rep. No. 1791, at pp. 3). 


Since one purpose of the 1997 legislation was the establishment of | 
_. a uniform policy for the leasing of all unallotted Indian lands for oil — 


and gas, it would subvert such purpose ‘to hold ae bos: act ee - 
. inapplicable to such lands in Alaska. | 
In addition to the Senate and House reports | on this ‘Tegislation, | 


| extensive hearings were held on the bills introduced ‘in the Second ~— ; 


. Session of the 69th Congress,’ and o on similar legislation 3 in the First. | 
- Session of the 69th Congress.*® 3 
The hearings on all of these bills were e printed and published? BAp GE" 


i. “V8, Rep. No; 1240; ALR. Rak No. 1791, 69th Cong, 34 Sess. (927). 

_.7.§, 4898 and H.R. 15021, 69th. Cong: :, 2d Sess. (1927). a 

MONE S: 1722, S. 8159,. and H.R. ‘9138, 69th Cong., 1st Sess. (1926)... zs ce te 

‘9 See Hearings Before a Subcommittee. of the Senate ‘Committee on ‘Indian’ Affairs: On 


g. 1722 and 8. 8159, 69th Cong., Ast. Sess. (1926) ; Hearings before the Senate Conimittee - -~ 


_ On Indian Affairs on 8. $159 and S: 4152, 69th’ Cong., Ist Sess. (1926) ; Hearings: ‘Before @ 
‘Subcommittee’ ‘of the House Committee on Indian Affairs on H.R. 9133, 69th Cong., Ist) Sess. 
- (1926):; Hearings Boson’: the Senate Committee. on Indtan Aifairs ¢ on H.R. ee 69th 
-.Cong: iy 2d. Sess. Cnet): ,; 
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| While it is apparent at Congress, | in ence the 1997 act, wis, 
: Llepeete concerned with the leasing of Navajo lands 1 in | New y Mexico | 


: the 1927 act to ieee of Navajo ends ‘only. ‘Again, ‘the: ‘purpose of | | 


this legislation was to establish a uniform leasing poy on oe os a & 


tive order Indian lands. | 
With one exception, the record in all of the fieaitlat 4 above- aie 
is barren of any reference to the then’ Territory of Alaska... In the 
| Hearings Before a Subcommittee of the House Committee on Indian — 
Affairs on H.Ry 9133)° there were extensive discussions concerning © 
the taxation of the proceeds from rents, royalties, or bonuses derived 
from oil and gas leases authorized by the proposed bill. In this 
connection, the subcommittee reprinted, as part of the. record of 
the hearings, several exhibits including a summary of State laws 
imposing severance taxes or making special provisions relative to 
the taxation of natural resources." One of the references cited 
therein is Alaska, Laws, 1923, ch. 101, p. 274, imposing a license tax 
on mining operators in the Territory of Alasics. The inclusion of - 
a reference to the Alaska Territorial Laws by the subcommittee 
would indicate that the members of. the subcommittee consider ed the 
1927 act to apply | to lands 3 In 1 Alagka. i in the same. manner as in me : 
3 States. | 
~ The debates on this ieaee in the’ House ina ‘Senate are ho 
more conclusive on the present issue than the hearings and reports. 
The floor debate in the Second Session of ithe 69th Congress on S. 
4893 was extremely brief}? and no reference was made to the Ter- 
ritory of Alaska therein. There was. extended debate on S. 4152 
during the First Session of the 69th Congress, but again, no refer- 
ence is made therein to the application of the ‘proposed legislation 
— tolands in the Territory of Alaska. , 7 
I have set forth in the footnote a mame of relevant excerpts from | 
the 1926 debates which illustrate the general purpose and scope of | 
this legislation.1* The relevant t portions of the. record indicate that 


10 69th: Cong., 1st Seay: (1926). - 
11 Hxhibit 1, ‘Hearings, op. cit., supra, p.91.. :- 
12 See 68 Cong. Rec. 2793-95 (1927). 
13 See 69 Cong. Rec. 10912-925, 11881-11398. (1926). 
14 See 69 Cong. Rec, 10913 (Senate debate) : 

“Mr. La Follette. * * * The first section of the pill endeavors to lay. down a policy with 
regard to the Teasing of. oil and. gas. on Executive- order reservations” a ; 
ce, ae ee ee ee He @. oA i are 7 “ae * oe _ * . 
“Mr, ‘Bratton. os a * Prior 46, 1871 the method of establishing. reservations. for. the. oceu- 

. paney of nding: was. ‘through treaties entered Ante, between the. United States and the 


166) = OTL, AND GAS: LEASING. ON LANDS... il” 
ae WITHDRAWN BY E. 0. FOR INDIAN “PURPOSES, “ETC. ae 
May 14, 1968 - 


| Govigiress was s primarily concerned about leasing for oil and | gas on: 
Executive order reservations in certain Western States wherein large 
: portions of land were withdrawn for Indian purposes. ‘The lack 
of any reference to withdrawn or reserved lands situated in the Ter- 
-ritory of: Alaska indicates that those who debated and discussed. 7 
the bill on:the floor and in hearings were either uninformed or unicon- 
cerned’ about lands withdrawn for Indian purposes in Alaska. But 


| ~ again, the language used in the legislation finally enacted, together: | 


with the avowed purpose of establishing a uniform policy. for. leas-- 
ing all Executive order reservations for Indian. purposes, compel the 
conclusion that the 1927 act is. applicable to lands in Alaska. which. 
| have been reserved or withdrawn by Executive order for Indian pur- 
poses or for the use and occupancy of Indians. ag | 
‘This same conclusion was reached in a Solicitor’s ‘Opinion rendered: 
April 19, 1987 (56 ID. 110), wherein, in dictum, it was stated that: - 


* * * the acts of June 30, 1919 (41 Stat. 34), and March 3,:1927 (44 Stat. 
1347), have been. . passed. Dropibiting. the withdrawal. of papie: lands of. the: 


Indian tribes. Reservations were ‘created. and’ established in that manner, In 1871 the- 
procedure was. changed and the method of. creating reservations by. treaty was. discon- 
tinued. The new. method was adopted which was to create such reservations by Executive- 
orders entered by the President from time to time.. Under that method ‘various reserva- 
tions were created... At the: present time they are located in 10 different States, and the- 
area aggregates about 23, 000, 000 acres of land, It i is that land with which we are dealing” 
in this bill.” - e s 
See 69 Coné. Ree. 10914. (Senate: debate) : ‘ 
“Mr, Bayard. Is not the pending bill predieatéd upon the theory that this property 
belongs to the United States of America and not to the Indians?” 
_ “Mr. Jones. of New Mexico. Whether it belongs to the: United States. of America Or to- 
the Indians, 1 makes. no difference, s so far as this bill is concerned. ane a a oe 
ae ae er ere ee ee Fig es Pe re 
“Congress has. complete: control of Indian lands, and: regardless of title, regardless: of 
_ their interest in those lands Congress has the right to legislate with renpects to he: eevelops 
ment of oil in them and to provide for royalties, and SO oe aa 
~ See 69 Cong: Rec. 10916. (‘Senate debate) : 7 ran | 
“Mr. Bratton. That- [Navajo reservation}. is one of the reservations involved. This pill: 
covers every Executive-order reservation in the 10 States of the Union; and embraces: 
22, 000,000 or 23,000,000. acres of land.” © 84 
“Mr. ‘Wheeler. Of course, . T. understand that; ere as. far as I am. Pp caaieeaea: ce think it 


‘should cover. them all; I think the Indians should pe given title’ to it without a question.’ Ga 


et ee eee eee ee ee ee oe Beate a Ms CRE OE ME ox Ge ag aM 
See. 69 Cong. Rec. {1384 (cuss debate) + : . 
“Tt is the purpose of this legislation to lease the vemataiie 22, 000, 000 acres of Executive- 
order - Indian reservation lands for the ‘development of oil. and‘ gas by. giving complete . 


. power to the Commissioner of Indian Affairs to designate under what rules and-regulations. | 


this land shall be leased. Ji. includes all remaining Peecutive-order. Indian. lands within. 
the United BEatae eee: ig Indian lande situated: within. 10. nieces Do aes 
=BUR Een) aS fle a ia at 8 cae ene so ; - oe kay 


fs eels jee AS 
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: United States for Indian reservations “OF. : the euldeeement of existing. reser= - 
‘vations. except by act of Donat Phere acts. would appear _ to apply to 


© Alaska ** * BE LD. at 112. 


On Ja anuary 31, 1938, Secretary of the Tae (cee in a bee . | 


to the Speaker of the House; regarding a, bill which was: later. enacted | “3 


as the act of May 31, 1938, - made the following. statement: : 
As. section 4 of the act of ‘March 3, (1927 (44. Stat. 1347 ), which has. been held on - 


applicable to Alaska, provides that reservations of public lands for Indian pur | 


"poses cannot be made ‘except by act of Congress, there is no authority of law . 

for permanently reserving the ‘small tracts of. eae domain that will be 
needed for the purposes indicated. . (Italics ‘supplied. ye se ba 

The holding to which Secretary Ickes had oferotlee. was apparently s 
the Solicitor’s Opinion of April 19, 1937, supra. There is apparently 
no other reported case which has yoached the question, of the appli- 
ability of the 1927 act to lands in Alaska. : 


Effect of the Act of May 11, 1938 


The. question has been raised as to whether the act. of May 11, 
1938, 18 applicable to unallotted Indian lands, repealed the act of 
March 38,1927. In an unpublished letter of January 25, 1963, to the 
attorneys representing the Navajo Indians, the contention that the. 
1938 act repealed the taxing authority established by the 1927 act 
‘and related legislation was rejected. In that letter, the position was 
taken that the 1988 act repealed only those acts or parts of acts which 
‘were inconsistent therewith,” and that nothing in the later act was in- 
consistent with those. provisions in the earlier acts which granted the 
‘various ‘States the authority to tax the proceeds from leasing there- - 
under. In this regard, ‘T have concluded that there is nothing in the 
1938 act which is inconsistent with the sale of oil and gas leases:on 
Jands withdrawn by Executive order for Indian purposes as author- 
ized by the 1997 act, and that, consequently, the leasing authority 
established i in the ee act has not been repealed. 

Tt is also pertinent to note at this point: that the Native Village of 


: -Tyoneék, in a ‘suit, filed in.the United. States District Court for the 


District of Alaska, has asserted that such lands may be leased pur- 
-suant to the 1938 act rather than under the 1927 act. Such aconten- 
tion,. if sustained, would require the conclusion. that Tyonek Reserve : 


352 Stat; 588, 48 U. 8. G; see. . 881, | | 
7 16-52 Stat. 847,25 U.S.C, secs. 396 af. | oy a ; 
_ 'Phe act of. May: 11, 1938,:ch. 198, sec. 7, provided as follows OAL “Acts or. pats of a 
- Acts inconsistent herewith are hereby repealed.” 
% Native Village of Tyonels v. Bennett, No. A-17-63 (Pilea Apr. Za 1963). 
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2 (litogilairkis Béssitvation) consists of « aoe 7 unallotted inade within | 
[an] Indian reservation or lands owned by [a] tribe, group, or band. 
of Indians * * *,” within the meaning of the 1938 act. Since the — 
1927 act: provides the specific legislative authority for leasing lands: _ 


withdrawn by Executive order for: Indian purposes, we need not con- 


sider whether the Indians‘ own the lands in question or whether Tyonek. 
Reserve is the type. of ‘ “reservation” contemplated. in the 1988. act... 
These further questions are reserved. until such. time a as they ¢ are /pre~ 

- sented i in a case requiring such a. determination. | 


- - Status of Tyonek Reserve (Mt oquawhie Reservation) 


As. stated above, it is necessary here to: determine whethee eens a3 


Reserve (Moquawkie: Reservation) consists of eo * * ynallotted. 


lands within the limits of any reservation: or’ “withdrawal ‘created by 
Executive order for Indian purposes or for the: use or occupancy of 
any Indians or tribe em we the meaning of the act March 8 3; 
1927. , 

The ‘Tyonek ceive! was Pee irern by Execiitive Order ‘No. 2141, 
February 27,1915. - That withdrawal was phrased as follows: ae ea 


It ig hereby ordered that the tract of land hereinafter described, be, ‘and the. 
same is hereby withdrawn from. disposal, and reserved for the use of the U.S.. 
Bureau of Education, subject to any existing vested right.” 7 : 
The question has arisen as to whether the withdrawal above quoted. : 
was made for Indian purposes or for the benefit of the Indians. In: 
this regard, the Bureau of Education in Alaska formerly performed’ | 
many of the functions and services now provided by the Bureau of | 
Indian Affairs.2° That this withdrawal is, in fact, a withdrawal for: 
Indian purposes, is in evidence in the official papers concerning the _ 
withdrawal. In a letter from the Commissioner of the General Land’ 
Office to. the Secretary of the Interior, : ‘on F Suraaty, 93, 1915,72 the: 
following statement appears: 


I have the honor to present a Tequest of thie Gariratasionar of Education, Ok ® 
asking that a suitable tract of land along. the- northwest shore. of moOr ie to-. 


110 AD ‘copy of. Executive Order No. 2141 is attached. hereto: as Appendix Ay: 
2 Administrative jurisdiction over the educational and medical. services. for. the natives; 
of Alaska was transferred from the Office of Education to the Office of. Indian “Affairs by 
Secretarial. Order, pursuant to authority . contained in the act: of. March 4. 1931: (46 State 
1552, 1568). See Order No. 494, March 14, 1931, and Order No. 497, March 24,1931... 

tA \ complete eopy of the letter of ecu 23; 1915, is attached hereto: as Appendix Be: 7 
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“be een as the ] ‘Moquawkie Reserve; may be withdrawn from all other kinds of 
‘disposal, and reserved. for the use and benefit of Alaskan. natives under. the eare 
and instructions of said Bureaw and its superintendents. ‘(Italies supplied. ) 


Caer the letter dated February: 25, 1915, 22 "from the sciatic of the : 
‘Interior to President Wilson, At was stated: | 


Te have the honor to: transmit herewith: a ‘avatt of an’ Bxéentive Order “pr oO 
viding for the withdrawal and reservation of.a tract of land on the west shore 


of Cook Inlet, for the use of the U.S. Bureau of Education and for. the benefit of . 


Alaskan natives of that region, under said Buréau eR (Italies supplied. ye 


And finally, i ina letter dated March 5, 1915, 28 to the Secretary of ihe | 
“Interior from the Secretary. to the Preident regarding the » signed 
Executive order, the following language appears: - | 
Rk: the: President. on. February 27th signed’an: Executive’ its een for 
the. withdrawal: and reservation: of-a tract of. land’ on: the West shore of Cook 
Inlet for the use of the. U. s. Bureau of Education and for the benefit: re Alaskan 
matives of that region. . (Italies supplied. ) | De eae? 7 
Upon. concluding that. the Tyonek Reserve consists sia ce 
withdrawal created by Executive order for Indian purposes or for 
the use or occupancy of *.*,* Indians .* * *,” within the meaning. 
of the act. of March 3, 1927, it necessarily follows that these lands are 
Jeasable for oil and gas development pursuant, to the last-cited statute. 
In Tight of the conclusions reached herein, I have advised the Com- 
missioner of Indian Affairs that the lands within the Tyonek Reserve 
(Moquawkie Reservation) may be leased for oil and gas development 
under the act of March 3, 1927, if the Bureau, with the consent of the 
natives of the Niles of ‘Tyonel, finds ut desirable to do so. 


| Frank 5 Barry, 
_ Solicitor. 


EXHIBIT A 
‘EXECUTIVE sanae . 


It is a ordered that the tract of land hersinafter: described, be, | 
and the same:is hereby withdrawn from disposal, and. reserved for the 
use of the: U.S: Bure eat of Education, subj ect to any existing arty | 
i right. | | eee: ae a a . 
| 22 A complete copy of the letter of ae peaney 25, 1915, ‘together with a copy of. the draft 


of the proposed Executive order is attached hereto as Appendix C. 
3 A Cee copy of the letter of March 5, 1915, is abtached hereto as Appendis D. 
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" Deseription of Tract 


“ Bepinhiiig 8 at. Gidnite Point, a Tesdiond pr remy into Cool Lilet | 
‘about five miles southwest from Tyonek, and approximately i in. Jatitude 7 


61°01’ North and. longitude 151921" | West, which point 1s also marked as 


by large rocks exposed atlowtide; - 
‘Running thence westward with the ae one- o-half one to a pou. > 
thence north to the middle of the main current of the ‘Chuit. River, _ 
; eight miles more or less; thence with the main channel. of said stream — 
to-where it discharges : into Cook Inlet; thence along the shore thereof 
_southwestarly to the port of beginning « estimated to include 25 {000 
acres. me oe ee, oe cee | 3 


THe Went Hovust, eli a en oe ae 
a Webruary, 1915. 


“[No. oust) 
EXHIBIT B 


February 8 28, 191 é. 


Withdrawal of Alaska Public een for use 3 of the Bureau. ot Bduca- | 
| -tion, to promiove welfare of Natives. 


: Tue HonoraBee | ee 
, Tse SECRETARY OF THE | Tvrerron, Sok, wee 
| i Nave: the anaes to present a euuest of the Comitaisatouar of Edu: 
cation, supporting a prior recommendation of his local subordinate’ 
Mr. Chas. M. Robinson, teacher of a U.S. Public School, asking that 

a suitable tract of land’ along the northwest shore of Cook Inlet to 
= known as the Moquawkie. Reserve, may be withdrawn from all 
— other kinds of disposal, and reserved for the use and benefit of Alaskan — 
natives under the care and instruction of sald Bureau and its Buyer | 


a intendents. 


‘In support of this request, it may be said. that the proposition ap: | 
pears not only feasible but necessary ‘to the success of the general 
purpose of. aiding the natives to practice self-support and! industry 
in stich r remote regions. ‘Experience has shown that where such tribes 
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| have been hemmed i In by white. intrnsfon ‘and Gen ae facilities : *, 


for sustenance. taken away, they sometimes a Government ald — 
against starvation. | 


. _ The. tract selected by. Mr. Robinson appears to include about 0 - 


tiles | of frontage on. Cook Tnlet, Upon the. imiddis of che shore it fe . 


. ig desired to: establish a new village. of model arrangement, and to aa 7 
assist the natives of other small groups to be gathered } from a distance, a 


and combined 3 in one clean, wholesome, and. well-trained community, ea8 


7 with one school for. their instruction in such arts as may be beneficial. — 7 


‘The only: prior’ claim. known to. exist within. said. area is a& Russian 7 


Mission surveyed. at Tyonek, containing. 4.23. acres. The nearest rec- : aa 2 


tangular surveys are about 50 miles to the eastward. ey 
a therefore recommend. that said tract be oie a for aheh pur- 
poses stated, and have prepared a form of withdrawal for Executive : 
| consideration, with a map derived from: the best sources now - avail-— 

able, herewith. | : | ae 

The following description i 1s believed to fix without ee: the | 
boundary ofthe areadesired: = - 

Beginning at Granite Point, a headland projecting into Cook Inlet 
- about five miles southwest from Tyonek, and approximately 1 in lati- 
tude 61°01’ North, longitude 151°21’ West, which point is also marked 
by large rocks exposed at low tide; | | 

Running thence westward with the shore one-half mile, cence 
north to the middle of main current of -Chuit River eight males more 
or less; thence with the main channel of said stream to where it 
discharges: into Cook Inlet; thence along the shore thereof south- 
westerly to the point of beginning; estimated to include 25,000 acres. 


Very respectfully, . 
Cray TALremMan, 
C onumassioner. ) 


 ~EXHIBITC  — eee 
: — February 2, 1915. | 


My. dear. Mr. President: , : | | 
TI have the honor to transmit herewittic a aa of an. 1 Executive | 


Oren: providing for the withdrawal and. reservation of.a tract of 
land on the west. shore of Cook Inlet,-for the use of the U.S. Bureau 


nae of 1 Education and for the benefit of Alaskan natives of that region, 
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under end Bureau. The area is estimated at 25,000 acres, and its 
position 1 is shown by the accompanying cisgram 
Favorable acti on thereon is recommended. 


: Cordially yours, | ma: 
a oe : OA, A. JONES, 
_ Acting Secretary. 


| EXHIBIT C 
» Beige ‘EXECUTIVE ORDER 


Tt is oe ordered thiat the. tr act of land hereinafter deathbed: | 
be, and the same is hereby withdrawn from disposal, and reserved 4 
for the use of the US. Bureau of Education, ees to any existing — 

| eee right. 5 | 
| | “Deseription of Tract. 


| Bites at Giinite: Point, a headland proj ecting into Cece Inlet . 
about five miles southwest from Tyonek, and approximately i in lati- 
tude 61°01’ North and longitude 151°21’ West, which point is also 


_ marked by large rocks exposed at longitude; _ 


_ . Running thence westward with the shore one-half. mie to a Bote 
_ thence north to the middle of the main current of the Chuit River, 
eight miles more or less; thence with the main channel of said stream _ 
to where it discharges into Cook Inlet; thence along the shore thereof — 
lean hae to the point of beginnings estimated to include 25,000. | 
acres. : 


a —_ | EXIEBIE D fh 
Dear Mr. Geieua : - March 5, 1915. | 
Referring to the letter from eos Secretary Jones of en 


25th, the President on February 27th signed an executive order pro- _ 
viding for the withdrawal and reservation of a tract of land on the - 


West shore of Cook Inlet for the use of the USS. Bureau of Education | 


and for the benefit of Alaskan natives of that region. a 


7 Sincerely yours, 


JP. TuMULry, | 
- ad to the President. 
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UNITED STATES Vv. . PAUL F. AND. ADELINE A, ‘COHAN ET AL. 
: A-28785: ar Decided May 20, 1963 


- Mining Claims: Special Acts—Mining Claims: Withdrawn Tand—Mining - 
Claims: Power Site Lands. | | 7 
‘Since lands in national forests which are included in- roads, roadbeds, and 
rights-of-way are withdrawn from mineral entry and are not open to loca- 
tion, mining, and patenting under the mining laws, entry on such lands is. not 
authorized by the act of August 11, 1955, opening certain lands in power .. 
_Withdrawals to mineral entry, and an order under that act relating to — 
placer mining on such lands is not authorized. 


Mining Claims: Special Acts—Mining Claims: Power Site Lands 

. The fact that other remedies may exist against interference in the use of public 
land from placer mining operations does not preclude the prohibition of 
- placer mining under the act of August 11, 1955. ; a 


Mining Claims: Special Acts—Mining Claims: Power Site Lands 

Permission to carry on placer mining operations on condition that. the locator 
shall, following pla'cer operations, . restore the surface of the claim to the 
condition it was in immediately prior to those operations may be granted 
under the act: of August 11, 1955, where it appears that placer mining would. 
not substantially interfere with other uses of the land for recreational pur- 

'- poses or for homesites since no actual plans for such other uses have been 

_ completed and such uses are mt ae within the. ieunuaeae! near — 
future. : . 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


The United States, through the Forest Service of the Department 
of Agriculture, has appealed. to the Secretary of the Interior from 
separate decisions of December 16, 1960, by the Director of the Bureau - 
— of Land Management conditionally permitting mining on two gold — 

placer claims, the Brown Horse No. 1 and the Maytag, both of which 
are located on lands within the Nez Perce National Forest, Idaho. 

The Maytag and portions of the Brown Horse No. 1 are also in power 
site classification No. 166 made in J anuary 1927 The Maytag was 
located on October 11, 1958, by Ernest Butler, and the Brown Horse 
No. 1 was relocated on October 18, 1958, bed Paul F. and Adeline A. 
“Cohan. 


an 1 The Maytag placer is located in sunsergesed township 29 N, R. 7 E., Boise Meridian. 
_ ‘The Director held that the land is within power site No, 166 according to the mineral]. 
survey of the claim (No. 3538 Idaho), The ruling that the Maytag is situated within 

power site No. 166 is accepted for purposes of this decision, there being. nothing in. the 
a ae record which is meonetetent with the ruling. 
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Mineral lands in national forests are subject to location and entry 7 
under the general. mining laws unless otherwise withdrawn or reserved _ 
(43 CFR 185. 83). .With exceptions not here relevant, lands which are 
| withdrawn from entry under the public land laws and. reserved for 
power development or power sites were opened to entry by the act of 


— August 11, 1955 (30 U.S.C., 1958 ed., secs. 621-625), for the location 


and patenting of mining ee aad for the mining, development, 
beneficiation, removal, and utilization of the mineral resources in the 
lands, but any use of the lands entered under this act, other than for 
‘mineral development as set forth in the act, is expressly prohibited. 
The act was intended to encourage mineral development on lands © 
within power withdrawals, but also to protect land within power 
reserves from placer operations which might be detrimental to other 
uses of the land or injurious to recreational, grazing, and scenic values 
ofthe land. See U.S. Code Cong. & Ad. News, 84th Cong., Ist Sess., 
Vol. 2, p. 8006 (1955), for Congressional Committee reports on the 
bill ahich became the act of August 11, 1955. Thus, the act provides - 
that if the Secretary of the Interior determines after a public hearing 
that placer operations will substantially interfere with other uses of — 
the lands, mineral entry may be restricted by an order completely | 
prohibiting placer mining, or by an order permitting placer mining 
only if the mining claimant agrees to restore the surface of the claim 
to the condition in which it was before the Diaer Speranons, were 
begun, 

At the request of the or est Savics, hearings were held anise the 
act. of August 11, 1955, to determine whether placer mining opera- 
tions on the Brown Horse No. 1 and the Maytag would substantially 
interfere with other uses of the land included within the claims. 

- Both claims are located along the South Fork, Clearwater River, in 
an area, where some mining has been carried on for many years. Only 
a very small portion of the. land included in either claim is suitable 


om _ for mining, but because placer mining might damage Forest Service 


- roads and injure scenic and recreational values, the Forest ‘Service 
requested that this Department prohibit placer mining on both claims. — 
A fisheries biologist for the State of Idaho Department of Fish and | 


Game submitted testimony in both hearings that unrestricted placer 


mining on these claims would cause serious damage to fish through 


| harmful. deposits of silt or other ee and. that unrestricted a 
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“mining. might seriously haiper fishing and recreational use of the. | 
waters in the area. 
The hearing on the Brown Horse No. 1 Ce ML. No. 292) was — 

held before an examiner at Grangeville, Idaho, on May 6, 1959. The 
Forest Service presented evidence that a forest highway which crosses 


_ the claim would be damaged by unrestricted placer mining operations, — | 


particularly by mining operations within the highway right-of-way; 
that, in addition, a part of the claim is needed for a public camp- 
ground and recreational area and placer mining would damage the - 
recreational values of the site. The examiner found that the evidence 
clearly supported the Forest Service’s contentions that placer mining 
on the claim would substantially interfere with the presént road as 
constructed on the claim and a proposed roadway and would destroy 
the area as a recreational site. He therefore concluded that pee 
mining on the claim should be prohibited. 

The hearing on the Maytag (contest M.L. No. 298) | was held on 
- May 7, 1959, at Grangeville, Idaho, before an examiner. The Forest 
| Service contended that existing forest service roads (one a forest high- 
way) which cross the claim would be damaged by placer mining 
activities and that erosion damage, stream pollution, and destruction 
of valuable forest land would result from unrestricted placer mining 
and injure the area for use for summer homesites, a use to which the — 
Forest Service proposes to devote the land. The examiner held that 

the Forest Service presented sufficient evidence that placer mining 

on the Maytag would substantially interfere with the highway system 
- erossing the claim, cause soil erosion, eliminate any use the land might — 
have for summer homesites or as a recreational area, and cause stream 

pollution. The examiner concluded, accordingly, that placer mining — 
operations conducted on the claim would substantially interfere with 
other uses of the land within the claim and should be prohibited. — 
_ -'The Director’s decisions reversed the examiner’s decisions and held, 
in effect, that since there was no clear and substantial evidence of 
present use or of use in the reasonably near future of these lands for 
_ a public or governmental purpose, there being no actual program 
for recreational or homesite use of the land within these. claims, the 
prohibition of placer mining was not warranted. Accordingly, the 
Director held that the claimants might engage in placer mining on 
condition that following placer operations they restore the surface 
of each of the claims to the condition in which it was immediately — 
_ prior to those operations, and directed that no placer mining: be per- 
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| tial until after the cinanaat filed with the State Sipaviece a Gona 
in the amount of $3,000 to assure restoration of the surface of the 
claim.? 

It must be emphasized at this point that this Department is not 
authorized to permit mining under any conditions by the claimants 
or by anyone else on or within the roads, the roadbeds, the rights-of- 
way for roads, or on or within any other improvements created by or 
under. the authority of the Forest Service. Forest lands in the actual © 
use and possession of the United States, on which the United States 
has made valuable and permanent improvements are withdrawn from 
entry under the mining laws. United States v. Schaub, 103 F. Supp. | 
873, 875, 876 (D. Alaska 1952), affirmed United States v. Schaub, 207 
F. 2d 395 (9th Cir. 1953). In the Schaub case, supra, the courts held 
that land in a national forest which was in actual use and occupation 
as an access road is withdrawn from mining and that no right under 
_ the mining laws could be initiated on land in the Tongass National 
_ Forest which was included in an access road. Even a memorandum : 

. reserving an area in the forest for the use of the Bureau. of Public _ 
Roads withdraws the land from location under the mining laws 
(Schaub v. United 8 tates, supra; ‘and see Departmental Instructions, 


44 L.D. 518 (1916), excepting improvements such as roads J in, national Fo 4 


forests from public land patents). 


Accordingly, under the act of August 1, 1958, hie er 42 


may not permit mining on Forest Service ronda trails, rights-of- -way 
for roads, or roadbeds within these claims as the land is withdrawn 
from mining, and the Director’s decisions which permit mining on the 
claims after the claimants file the required bond must be modified to — 
indicate that the order does not permit mining upon any land within 
- the boundaries of the claim covered by improvements of the Forest 
Service such as roads, roadbeds, and rights-of-way, which land is 
considered to be in the actual use and occupation of the United States 
and so reserved from entry under the mining laws. United States v. . 
Schaub, supra. | 


2The Director’s decision on Butler’s appeal, unlike his decision on the Cohans’ npoeal. 


did not state that the bond was to assure restoration of the surface of the claim to the , 


condition in which it was immediately ‘before placer operations were begun. However, . 
section 2(b). of the act provides that moneys received from any bond or deposit shall be - 
used for the restoration of the surface of the claim involved, and any money. received in 
excess of the amount needed for: the ‘restoration of the surface of that claim shall be 
refunded. In: addition, the syllabus of the Director’s decision on Butler's appeal indicates 
pinay that the bond requirement is the same as that stated in one Cohan decision. 
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‘The Director’s decisions hold also that since highways are amply 
protected by law, the Forest Service’s contention that they would 

be damaged by placer mining operations on these claims is not sup- 


ported and consequently the assertion was dismissed. The ruling 


is incorrect. The fact that the United States may have remedies 
under various statutes other than the act of August 11, 1955, in 
the event of injury to a Forest Service road from places mining, 
such. as recovering damages therefor, is not a valid reason for allow: 
2 ing placer mining under the act of August 11, 1955, on lands within 
a mining claim adjoining a Forest Service Ar if evidence at a 
hearing shows that such mining would substantially interfere with, 
obstruct, or injure the road. The act of August 11, 1955, provides a 

remedy which is different from and additional to other remedies such 
as that of trying to recover damages after an injury has been com- 
mitted, and presumably Congress was aware of such other remedies 
when the act was passed. Moreover, to refuse to prohibit placer min- 
ing under the act solely because of the existence of another remedy 
in the event of i injury to public lands from placer mining might make 
completely inoperative the provision authorizing the Secretary to oe 
hibit placer mining. Accordingly, the implication in the Director’s 

| decisions that the existence of another remedy for injury to or inter- 
ference with Forest Service roads bars: or precludes the prohibition 
of placer mining under the act of August 11, 1955, is erroneous, and 
the Director’s decisions are set aside to the extent that they so hold. 
For the same reasons, the ruling in the Director’s decisions to the 
_ effect that stream pollution would be an insufficient cause for restrict- 
ing operations because the police power of the State can effectively 
control pollution is not correct, and this ruling in the Director’s deci- 
sions is also set aside. In this connection, it is noted that the case 
of Pacific Gas & Electric Co. et al., 66 LD. 264 (1959), is cited in 
the Director’s decisions in support of the ruling regarding stream 
pollution.. There is nothing, however, in the cited decision, which 
involved a private protestant’s use of water downstream from a claim, 
that warrants the conclusion in the Director’s decisions regarding 
stream pollution. If, as in the instant case, a river is stocked with 


8In United. States v. ure. ‘Reho Wolfe, A-28361. (nae 18, 1960),. cited in the Director’ Ss 
decision, the Department, after considering. all of the circumstances, refused to completely 
prohibit placer mining on. a claim although the Forest Service argued that such mining 
‘would destroy a Forest Service trail. The Department stated. in the Wolfe case that if 
mining operations threatened the trail, the Forest Service might protect it by legal remedies 
available to any. landowner against destruction of his property. by adjoining uses. This 
statement, however, is not to be read as a ruling that the existence. of other legal remedies, 
in and by itself, preaueee the prohibition of placer penne under the act. 
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fish, and the public uses the banks of the river for fishing, this may 
be a recreational use of land along the river and of the river bed, — 
which use is subject to protection under the act of August 11, 1955. 
If evidence at a hearing indicates that debris from placer mining ; 
thrown into the river would be detrimental to the fish in the river 
adjoining the claim, a convincing showing that placer mining sub- 
_ stantially interferes with recreational use of land along the 1 river and 
of the land in the river bed might be made. | 
Jt seems clear that under the act of August 11, 1955, the om cee 
may preclude the possibility of such interference with the recre- 
ational use of forest land resulting from placer mining by prohibit- 
ing it and the fact that another remedy may exist against. mining 
claimants who cause injury by dumping waste into a stream is not, 
in itself, a bar to an order prohibiting placer mining under this act. 
However, with the exception of the matters just discussed, which 
require modification of the Director’s decisions, the conclusions m 
the decisions that mining may be conditionally permitted on this 
land after the claimants file the required bond to assure restoration 
of the surface of the claim appear to be proper. ‘The absence of 
actual:plans by the Forest Service for recreational or homesite uses 
of the land makes highly conjectural the possibility that placer min- 
ing would interfere with these uses of the land. Since the claimants | 
may not mine on any land within these claims containing Forest. 
Service improvements such as roads, roadbeds, and rights- -of-way 
for roads, a prohibition of placer: mining on such land is. neither 
necessary nor authorized by: the act. Moreover, uncontradicted testi- 
mony at both hearings indicated that an extremely small proportion. 
of the land within the claims can be mined in any event, because — 
large. boulders, timber, and similar factors make placer mining for 
gold unfeasible, In the circumstances, the conditional allowance of 
7 placer mining seems appropriate. - . 
- It is noted, incidentally, that there is evidence ah use of the fend . 


- within these claims for homesites. It has already been mentioned 


that the act of August 11, 1955, prohibits entry thereunder except 
for the purpose of mineral development, and presumably consistent 
use of the land for any other purpose amounts to trespass. — : 
For the reasons discussed herein the Director’s decisions are modi- 
fied to accord with this decision, and the order to the mining claim-— 
ants permitting them to engage in placer mining on condition that — 
they file a bond and that following placer operations they. restore 
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the surfaces of the claims to the condition in which they were imme- 
diately prior to those operations should indicate that the permission 


to engage in placer mining does not extend to any Forest Service - 


‘improvements within the boundaries of the.claims. | 
_ Therefore, pursuant to the authority delegated to the Satiitar by — 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 


Manual; 24 F.R. 1848), the decisions of the Director of the Bureau _ | 


of tad Management are modified and the cases are remanded to - 
the Bureau for action consistent. with this decision. 


Epwarp Werrnpere, 
Deputy Solicitor. 


UNITED STATES v. FRANK MELLUZZ0 ET AL. 
A-29074 _ Decided May 20, 1963 


Mining Claims: Common Varieties of Minerals | 
A mining claim, the validity of which is challenged under section 3 of the act 
of July 28, 1955, is properly held to be null and: void when the claimant’s 
evidence shows that the great bulk of sales of stone from the claim are for 
ordinary construction purposes and that only two small sales of a better | 
quality of the stone were made for lapidary purposes. a 


Mining Claims: Common Varieties of Minerals. | 
Where a mining claim contains a large deposit of quartz suitable for ordinary 
construction purposes but scattered in the deposit are small-pockets of pink 
or rose quartz suitable for lapidary purposes, it is questionable whether the 
pockets can be considered as a separate deposit of an uncommon variety of 
_ gtone apart from the general deposit of which they are a part. 


Mining Claims: Common Varieties of Minerals—Mining Claims: Discovery 


Two sales of an uncommon variety of stone for $260 in a period of two years 
fall far short of establishing that the stone constitutes a valuable mineral 
deposit which will establish the validity of a seuine claim. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Frank and. Geno Melluzzo have appealed to the Secretary of the 
Interior from a decision dated June 6, 1961, by which the Acting Ap- 
-peals Officer affirmed a decision of a hearing examiner declaring their 
Pink Lady lode and Pink Lady placer mining claims, within the 
- Tonto National Forest in Maricopa County, Arizona, embracing sub- . 
stantially the same land, null and void for want of a discovery of a 
- locatable mineral within the claims as such minerals are defined in 
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| fiers mining laws, petedaty section 3 of the act of au uly 23, 1985 
- (80 U.S.C., 1958 ed.., sec. 611). 3 
Tt is established j im this case , that the ants were losatea: in 1958 
_ for the large quantities of pink quartz which are exposed in a huge 
_ outcrop on the claims. The hearing examiner found that the con-- 
testees had established that quartz has been removed from the claims _ 
and marketed at a profit and that a continuing market exists for it. 
He found, however, that the pink quartz, exposed on the claims is a 
“common. variety”. of mineral within the meaning of the mining laws - 
and, therefore, not a locatable mineral. He concluded that the claims 
are null and void for this reason. The ne Appeals Officer 
affirmed on the same ground. — | 
_ In their appeal to the: Sicrsiae the app aliahts concede. that the | 
successful marketing of the mineral exposed on the claim is imma- 
terial if, in fact, it is not a mineral for which a mining claim could be. 
located in 1958. They base their case for the validity of ‘the claims 
upon the contention that the pink quartz found on the claims is an 
uncommon variety of stone, which is Super: in character, and 
that it is, therefore, a locatable mineral. | 
~ Section 3 of the act of July 23, 1955 , supra, reads i in igopitea ble part; 
. A deposit of common varieties of - sand, stone, gravel,. pumice, pumicite, or 
cinders shali not be deemed a valuable mineral deposit within the meaning of the 
‘Mining laws of the United. ‘States so as to give effective validity to any mining 


claim hereafter located under such mining laws ; ** * “Common varieties” 
* * * does not include deposits of such materials which are. valuable because ; 


the deposit has some property giving it distinct and special value * * *. — 


At the time the claims were located the applicable departmental 
regulation provided : | - ; - 
“Common varieties” as defined by decision of the Department and of ‘the courts ; 
include deposits which, although they may have value for use in trade, manu- 
facture, the sciences, or in the mechanical or ornamental arts do not possess 


. a distinct, special economic value: for such use over and above ‘the normal uses 
of the general run of such deposits. ek. (43 CFR, 1961, Supp., 185. 121 (b). 


‘The Government’s sole witness, the mining engineer who examined 
the claims, estimated that there are 40,000 to 50,000 tons of pink 
quartz on the appellants’ claims, at least, 40,000 tons in two other de- 
posits in the same area and at least a Grillin tons outcropping for 
- several miles on the east side of the Huachuca Mountains i in the State 
| of Arizona (Tr. 80-81, 76-17 ye There are other deposits i in the ad- 
1This regulation was amended on ‘Sepieakes 7, 1962 Los FB, R. 9138), Bit without change 


so far as the questions in this case are concerned. . 
22 2 This and subsequent references are to the pages of the transcript of the ‘hearing, 
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joining State of New Mexico and a very large deposit i in South Dakota : 
(Tr. 77-78). He testified that the pink quartz could be used as — 
decorative stone in fireplaces, patio walls and planters and. for tomb- 

stones and coping (Tr..30-31). He disparaged the use of the pink 
quartz for jewelry purposes, testifying that after exposure to heat and 
weather the pink color fades from pink quartz and that the use of the | 
quartz found on the claims as a, gem could not oxen Beyond a. limited 
sucker trade. 

The appellants’ contention that the pink quartz found on the ne 
has special and distinct value and is therefore an uncommon variety 
of stone is based principally upon the fact that rose quartz, which | 
they say the pink quartz is, is classified by numerous authorities as a 
gem stone or semi-precious stone. They point to testimony by Frank 
Melluzzo, their sole witness, that he sold 500 pounds of cutting rose 
quartz at 50 cents per ‘pound to a local lapidary shop (Tr. 102) and 
20 pounds of the same at the same price to a rock shop in Colorado 
(Tr. 105). There was also introduced into evidence at the hearing 
rose quartz from the claims that had been fabricated into costume | 
jewelry. - 

_ However, Melluzzo, who is m the stone iginaae testified t that the 
pink quartz had been used in a fountain, for entry-way floors, table 
tops, lamps and book ends, and in an island: traffic divider (Tr. 89, 
92-93). Sales slips were introduced into evidence showing that ex- _ 
cept for the two sales of 520 pounds to the lapidary and rock shops, | 

some 82 tons were sold presumably for construction and similar pur- 
poses. The great majority of sales were at $35 per ton; others ranged — 
from $20 to $40 per ton. (Contestees’ Ex. F, G, Ji-J37). The 
sales records show that the 82 tons were sold for a total amount of | 
approximately $6,135.5 

“The evidence reveals then that of total ie of pink aes ae | 
the claims only %9 of one percent by weight and 4 percent by value 
was sold for lapidary purposes at 50 cents per pound. The remainder — 
was sold for construction or similar purposes generally for $35 per 
ton, which converts to .0175 cent per pound. Thus the great bulk 
by for of the pink quartz was sold for the ordinary uses to which 
any colored building stone is put. 

_ Appellants attempt to: distinguish pink quarts from common vari- 
eties of stone solely on a price basis. They contend that common 
stone.is sand, rock and other materials which can generally be pur- — 
chased for anywhere from 25 cents a yard or ton to $4, $5, or $10 
?One or two of the sales slips are not quite clear and the total sales of approximately 


$6,135 compiled from ‘the slips: does not accord with ‘Melluzzo’s : testimony of sales of 
$5, 575.52 (Tr. 121), 
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per ton ead that. distinctive stone, like the pink quartz, dehy one = 
~ for $25 to $35 per ton and selected td at 50 cents per. pound 1s 

certainly not common stone. | 
The answer to this contention. is ie there i is ace in the statute 

- to show. that price is the pertinent criterion for determining whether 

a mineral is a common variety. It is only a factor that may be 


Se relevance. There is a far greater discrepancy between the price — 


of 50.cents per pound at which 520 pounds of pink quartz were sold - 
and the price of .0175 cent per pound at which 82 tons were sold than. | 
between’ the - price of $10 per ton which the appellants would say 
marks a common variety of stone and $25 vere ton which they say 
would mark an uncommon stone. _ 
Section 3 of the act of J uly 23, 1955, ‘supra, aoc that a. 
deposit of common varieties of stone shall not be deemed a valuable - 
mineral deposit under the mining laws and that the term “common 


varieties” does not include deposits which are valuable because the . 


_ deposit has some property giving it distinct and special value. As- 
suming that the small amount of pink quartz in the claims sold for 
lapidary purposes can be considered as having a distinct.and special 
value, the question arises whether this particular quartz. can be seg- 
_regated from the mass of pink quartz on the claims and considered - 
to be a deposit by. itself or whether it is to be regarded simply as a 
part of one deposit of pink quartz. The evidence indicates that 
there is a single outcrop of quartz on the claims which consists of 
white, pink, yellow, and reddish quartz (Tr. 18). : Melluzzo testified © 
that mm mining the pink quartz, “every now and then you run into 
maybe fifty or a hundred pounds of rose quartz that has qualities in 
there that are free of any chips or cracks. or any seams that can be 
cut and faceted into stones for earrings, rings and brooches. That 
type of rock I sell to lapidaries for 50 cents a pound * * *.” (Tr. 89). 
This clearly indicates that small pockets of lapidary pink quartz 
are scattered in the great mass of lower quality pink and other quartz. 
_ In the physical circumstances presented here, I am inclined to the 
view that the lapidary pink quartz cannot be said to constitute a 


deposit of mineral as distinct from the deposit of lower grade pink | 7 


and other quartz throughout which it is disseminated, and that there _ 
is on the claims but one deposit of stone which « can fairly be described 
only : as a common variety of stone. 
_ Jt is not necessary, however, to rest the decision. on aie ground, for 
even if the lapidary pink quartz were to be considered as-a separate _ 
| distinct. deposit by itself, the appellants have produced nothing in the 
way of substantial or persuasive evidence that it 1 1s a ‘peuple ee 
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deposit. Two sales totaling 520 ‘pounds for $260 in the two years 


following the location of the claims fall far short of establishing fe 


ne the lapidary pink quartz constitutes a valuable mineral deposit. 
The claims were properly declared null aud void for lack of dis- 
: covery of a valuable locatable deposit of mineral. | 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 2 F. R. 1348), the decision appealed from is affirmed. 3 


Epwarp Wanna, | 
Deputy Solicitor. — 


ae a. - QLAIM OF MRS, HANNAH COHEN 
—TA27  — eoitded May 22, 1963 


Torts: Licensees and Invitees—Torts: Parks 


In accordance with Wyoming law, a visitor to Yellowstone National Pari 
is held to be an invitee. The duty owed to the visitor by the Government 
_ is to-use ordinary and reasonable care to keep the premises reasonably safe 
for his visit and to warn him of any hidden danger. The eovernmcnr is not 

an insurer of the safety of the visitor. - 


Torts: Parks | ; , | 
The mere fact that loose stones or gravel are present on an outdoor walk 
‘in a national park, and cause a visitor to the park to fall, does not estab- 
-. lish either that the walk is dangerous pe se, or that the walk is main- 
_ tained in a negligent manner. In the absence of facts showing that the © 
Government employees had a reasonable opportunity to discover the pres- . 
ence of the stones or gravel on the walk, and to remove them, no negligent — 
or wrongful act can be imputed to the Government employees. 


ADMINISTRATIVE DETERMINATION 


Mire Aaah Cohen, of Providence, Rhode Island, by and iain 
her attorneys, Decof, Abatuno and. Brill, of Providence; Rhode Island, 
has timely appealed from the adminiatrative determination (T~D- | 
0-75) of September 18, 1962, by the Field Solicitor, Omaha, Nebraska, 
denying her claim in the amount of $2,500 for personal injuries. 
Appellant states ? that on Thursday, June 22, 1961, she a her ; 
husband— 7 | - 
purchased ticket for admission to Yellowstone National Park, Permit No. 2914, 


After parking car, walked by museum toward Basin. [She] slipped on loose 
gravel located on incline toward Basin used by visitors to reach the Basin. 


1 Standard Form 95, Claim for: Damage or Injury, submitted by appellant. 
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The Field Solaire held that the legal status of the nant at: the: : 
time of the accident was “that of a licensee by invitation or permis- 
sion,” and that there was no “negligence or want of ordinary care 
on the part of the Government to warrant a finding 1 in favor of ne | 
claimant.” Pa 
The notice of appeal excepts. to ihe eee determination j in ‘gen- 
eral in that it is against the evidence and against the law. | 
The notice of appeal excepts to the original determination. spe- 
cifically in that it involves “a misconstruction of the applicable law.” 
The attorneys for the claimant argue as follows: 


My clients paid a consideration to. enter the premises of the Yellowstone 
‘National Park. Clearly, since there was 24 benefit flowing to the Yellowstone 
National Park, amy: client would enjoy the status of a business invitee and be . 
entitled to a duty of. ordinary’ care under the circumstances. The presence 


of loose gravel in an area designated as and used as a walk, particularly when _ 


my client was instructed - to use this area to walk upon, constituted active : 
nostlgence. in this case, which was the proximate cause of my client’s. injuries. 


In this notice of appeal, the appellant, through her attorneys, relies _ 
upon the fact that she paid an admission fee to enter the Yellow-— 
stone National Park to establish her legal status as a “business invitee,” 
and thereby also establish that the Government. owed to her “a duty 
of ordinary care under the circumstances.” The payment of an | 
admission fee in itself does not make a, visitor to Yellowstone National | 
Park a “business invitee.” | 
In Claypool v. United States? the United States District Court 
for the Southern | Distri ict of celts in oo Wyoming law, 

States: sy 4 3 | " #. | 


| We are not inclined to attach any importance, for ‘the purposes of - this - 
opinion, to the fact that plaintiff paid a. so-called “entrance fee” upon admis- - 
sion to the Park [ Yellowstone. National ‘Park’. Such fee did not: give the 
plaintiff herein. the status of a “business” invitee, and did not Increase or 
affect the quantum . of care owed, the plaintiff by: the defendant. 
aOR OR ‘plaintitt was: not 4 ‘a “business’’ invitee. eo eIe Sm ee as 
eo * ; of ee 2 ‘ . 2 . * 

We do ‘not believe it. is necessary, for the purposes of this opinion, to make 
vany fine distinction as to the exact status occupied by plaintiff when he entered 
the. Park; nor. do- we deem it necessary to formulate a broad and inclusive 
lefinition of the quantum of care. owed by - defendant. to the plaintiff. ie ial: 


Since it was not necessary in Claypool for the court to rule on the 
exact status of the visitor, the courts statement that the visitor was 
2 Ashley Y. ‘United States, Civil No. 0839, D. Neb., Mar. 8, 1968 ; Claypool vy. United 


States, 98 F. Supp. 702, 705 (8.D. Cal, 1951). 
3 i lad note 2. 
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not “a business invitee” appears to be a dictum. lé should is be 
noted that the court refers to only one Wyoming case,‘ and. rejects 
‘that case as “not [being] in point. ” The court relies for its con- 
struction primarily on statements in “American Jurisprudence” and 
the “Restatement of the Law of Torts” to determine the een status 


of the visitor. 


The United States District Court for the District of NebEaES 
decided the precise point of the legal status of visitors to Yellow- 
stone National Park in Wyoming in Ashley v. United States: 6 After 
a review of the Wyoming cases, the court states : 


The court finds that the plaintiff was.an invitee and that under the Wyoming 
law the defendant owed to plaintiff a duty to use ordinary and reasonable care 
to keep the premises reasonably safe for his visit and to warn him of any hidden 


danger. 


Therefore, depts is correct that: under the law of Wyoming 
she was an invitee at the time of the fall, rather than a licensee by 
invitation or permission as stated in the: original determination.® 
However, although the status of the visitor was incorrectly stated 
in the original determination, the duty of care applied in the original 


4 Dudley v. Montgomery. Ward & Oo., 64 Wyo. 357, 192 P. 2d 617 (1948). 

5 Supra note 2.. Ashley considered specifically whether the plaintiff who was bitten by a 
bear while he was sitting in a car in Yellowstone National Park was “a licensee as the 
government claims or an invitee as plaintif€ claims.” Judge Van Pelt concluded that an 
ordinary. visitor to that part of the park which lies in Wyoming is considered to be an 
invitee. -It would create difficult and cumbersome administration problems if a different 
degree of care applied in different parts of the park because the park is located in more 
than one state. Part.of Yellowstone National Park lies in Montana. However, the laws 
of Wyoming and Montana appear to be uniform in deciding the legal status of a- ‘visitor 
. to a national park. In Williams v. United States, Civil No. 20670, E.D. Mich., Oct. 6, 
1961, it was ruled that a visitor who was bitten ‘by a bear while hiking in Glacier National” 
Park, Montana, was an invitee. 

Of course, any comparison of the legal status of visitors: to ‘Federal ‘praperty in the 
various states must be made with caution since the difference in the facts of the cases make. 
any direct comparison difficult. The following are examples of how visitors to Federal 
property have ‘been classified in other jurisdictions. In the District of Columbia the 
ordinary visitor is considered a licensee by invitation. Firfer v, United States, 208 F. 2a 
524 (D.C. Cir. 1953) (Jefferson Memorial) ; Martin v. Umited States, 225 FP. 24.945 (D.C. 
Cir. 1955) (Washington Monument). In McNamara vy. United States, 199 F. Supp. 879 
(D.D.C. 1951) (Capitol Building) ; Judge Holtzoff states: “Under the law of the District 
of Columbia a sightseer in a public building is not an invitee but is a licensee by invita- 
tion.” The McNamara case is of particular interest since Judge Holtzoff while sitting in 
the Southern District of California in Peets v. United States, 165. P, Supp. 177 (S.D. Cal. | 
1958) . (Fort Ord, Cal., cafeteria), considered a visitor at Port. Ord, California, to be an 
invitee where plaintiffs visited their son stationed there while in military service, In 

Smith v. United States, 117 BF. Supp. 525 (N.D. ‘Cal. 1953) (Les Padres National Forest), 
the camper was also held to be an invitee. However, a world-be hunter in Ohinea v. 
‘United States, 190 F. Supp. 643 (N. D. Cal. 1961) (Shasta National Forest), was considered 
by the court as a licensee. 

6 ’ Kathryn MM, ies 68 LD. 150 (1956), will no nee be eae has. 
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determination i is ; tantamount to the duty « owed to an ieee and does 


not represent the duty. owed to a licensee, under the laws of Wyo- | 
ming. On page 3 of the eprenes determination the Field Solicitor 


states: 


The Park Service is not an insurer of the safety of visitors to National Parks, 
| but is required to exercise only Sa a care EO: make the places zeseoualy 
safe for such visitors. . 

The duty of care quoted from the nal determination. is . the 
duty of care claimed by the appellant through her attorneys in the 
— notice of: appeal and in a subsequent letter” as well as the duty i im- 
posed by Wyoming law. Therefore, there is no disagreement as to 
the extent of the duty owed by the Government to the appellant. 

. The issue before us is as to whether or not there was a breach of 
_ the duty which was the proximate cause of the appellant’s injuries. 
Appellant contends that the presence of loose gravel on the walk 
is negligence, and constitutes a breach of the duty owed to her. She — 
further contends that the breach of the duty was.the proximate cause 
of her injuries. The appellant neither alleges nor proves the amount 
of loose gravel on the walk; or how rong prior to the accident ‘the 
_ gravel had remained on the walk; : 7 

It is usually difficult, and: often impossible, for the claimant. in an 
accident such as this to secure such information. However, in order 
to be able to render a determination that is fair and equitable to all 
parties, the Department of the Interior in the assembly and considera- 
tion of the evidence resembles more an impartial judicial body than 


a party litigant. Further, since the Department is usually 1 in a better - | 


position to secure the evidence, it has assumed the burden of investi- 
gating claims and of obtaining all available material evidence. The 
applicable procedures are. set forth in the eee Manual, 

Chap. 451.2. | 


7 Letter. of January 24, 1963, from appellani’s eee to Aaisiane Solicitor, Branch 
of Claims and Contract Appeals, Department. of the Interior, Schuttz vy. Uniied States, 
174 F. Supp. 488 (D. Me. 1959), cited ‘by: appellant, is not applicable since an ene ue 
dangerous practice was involved. 

_ § James Robinson, TA-217 (Oct. 17, 1961). The reverse of this stanton is, of course, | 
an exception to this general statement. Where evidence lies peculiarly within the knowl- | 
. edge or within the eontrol of the claimant, such: as repair bills, estimates of repairs and 

_the extent of personal injuries, claimant must come forward with such evidence. The 
refusal or failure on the part of a claimant to furnish evidence within his knowledge or 
_ eontrol may result in the denial, in appropriate cases, of his claim. —_ 


192 3 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [70 LD. 


An investigation of appellant’s: ‘claim has beet conducted. and the | 
administrative record (appeal file) establishes that the fall occurred 
on an asphalt surfaced outdoor walk in the park. The walk was in 
good condition at the time of the accident. : 

The Field Solicitor found, and the evidence Sicpeita the conclu- 
_ sion that the condition of the ‘walk was not one that was more hazard-— 
ous than should be anticipated by a visitor to a national park.” The 
walk involved is located in an outdoor area. It is quite possible and 
may be anticipated that dirt and ‘small stones from surrounding areas 
may get on a walk ina national park. Our holding’ in Grace C herastene 
son,'° 1s particularly applicable to the instant case: : 

Even if small stones or loose gravel on the trail did cause the fall, this does — 
not establish either negligence or a wrongful act on the part of the Government ; 
through. its employees. At best, claimant establishes. that she fell on Govern- 
ment. property. Under ordinary circumstances, the mere happening of an acci- 
dent does not impute negligence to anyone. The present case is no exception. - 

The administrative record establishes that the walk is not dangerous 
_ per se. There is nothing in the record to indicate that a Government 

employee had a reasonable opportunity to discover the presence of 
the gravel on the walk and remove it. To attribute the appellant’s 

Injuries to the negligent or wrongful act of Government employees i m 
| the absence of supporting evidence would be conjectural.  . 
_ In summary, the record establishes that. the walk was not dangerous 
per se. Further, there is no revadenee. that it was maintained in a 


neghgent manner. 
, “CONCLUSION 


7 Therefore, the detstianaten of the Field Solicitor, Omaha, Ne- 
 braska, of September 18, 1962 saa! *) og the claim of Mrs. 
Hannah Sa is s affirmed. i 


Epwarp since. : 
Deputy Solicitor. - 


9 Cf. Joseph R. Santandren, TA-212 (Feb. 7, 1961) (fall on trail in Zion National Park, 


‘Springdale, Utah), ; 
10 TA-244, tvent: 14, 1962) (fall on trail at Tonto National Monument, Roosevelt, Ari- 


zona). 
1 Of. Mrs. Hattie L, Schubert, T—695 . (Mar. 24, 1955). (fall on trail in Mammoth Cave 


National. Park, Ananya: 
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+ Publie Lands: . : Generally Public Lands: 5 Riparias Rights) 








: oh, owner, of riparian. lots, ‘does. ‘not, own. ‘public. Jand. within : an ailgarveyed : . a ad 
| _dsland in a, navigable stream dying between. the riparian lots and the thread. a 


“of the stream which, was in existence when the. State was admitted to, the a2 


|, Union. is art tite BT eae cence, Te Sees yale Ne ane eye Oe abe 
be jus: fis iit Sipe Te Ue pS se Sanh ee Gae 


Color or: Claim: of Title: Generally 





aS “ts decree of a State court holding that the: owners. of riparian “as” ‘have title te’ . : - 
on oto. portions: Of: a: ‘specific risland. lying ,:in: a navigable, stream. opposite: the ae 


“fopienian, lands. and that; title, to, the. island, lands. passes Len a. conveyance. of : 7 

the. Tiparian lands - is: sufficient . to constitute color of ‘itle. to. support: a. 
sag ceed color of title. claim, and it, is immaterial whether ‘subsequently conveyances : 
ee ‘are made’ of ‘the’ riparian’ Inds ‘as’ ineludinig parts of the: island ¢ or “without 
sea ‘mention ofthe island) 0) 0" PRA LOSES ore a A Oe ae g Melia Gant Re 


“Color or Claim of Title: Generally“ te he i: ak S aes 


eichry¢ 


A general Tile ‘of! law ‘followed. ‘by a ‘State. that ‘the’ owner “Of riparian tend 
on a navigable stream has: title’ ‘to an unsurveyed. island. lying between the ~ 

ae riparian land iand ‘the’ thread! of ‘the: stream: does not in itself, ‘in:the absence 
Soeerrok a ruling | by. a: State court: as -to;.a; particular; island, elve. the: riperian 
a owner color, of. title to,the DARE SUaR island, 


. Pee ae 
Pee aa are ith 
Ao Fay! Ee dee at a 


Calor or: Claim: of Title: Gerierally: et he age Pere NET 
ae Color of title to. portions ofan. island. based: jmMpon a: Macros: ‘by a State court," 
fers which: holds. that Tiparian; ownérs on: ‘the bank of.a. navigable stream: own 

ae ed such portions. vof. the: island. As. are. included ‘within. the lines. drawn: from 
»...,. the riparian. land. ‘perpendicular ‘to the . thread of the stream,. does: ‘not } 
ee extend to portions: of, f surveyed I lots. on ‘such island, which fall’ outside such 


“Ta V4, eagid 5 : 
“Jines. 4 ast : hag pened I Bead RIE dab ad aw Ory me side 444d: tb awe ee ia | 
: as igen ‘ : 
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Wyaates APPEALS. FROM. THE BUREAU; OF: LAND! MANAGEMENT, v 


| MERE ‘Péarl’ Christian: and’ William Wesley: Peters havve: sepabatly 
7 _ appealed t to he ery, of the Interior a a ‘decision. datéd: Otto- 
"agement, affirmed: the’ tej jection ot theit application | ‘es purchase cer- 
tain lots: of ‘publi¢. land’ comprising an. island 4 in ‘the Wii isconsin’River — 
“within. Towa Courity; Wisconsin,’ by’ ‘the’ Sti Paul office of the ‘Bureau : 
‘of ‘Land: Management,’ ‘but tuidanded” the’ ‘appheations to afford'an — 


» opportunity’ for ‘submission’ of further ' evidence i in support. of. them. \ - | 
The applications _ were filed. ‘pursuant. to the Color of ee Act, MS. 


amended (43 Ul Ss. C.; 1958 ¢ ed.;sed. 1068 et seg.) Be ne 





Section’: ¥. of the: Color’ éf! Title Act,’ 87 tit, 297, : ‘as. s amended, a . 8 a 


fe provides: ede. 
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ae “The Sect: of the Interior (a) shall; whenever it shall ie. showii’ to is ee, 
-. satisfaction that a tract.of.. public. land. bas been held- in good faith and in - 


e + peaceful, adverse, possession by. a ‘claimant, his ancestors . or. grantors,. under Me 3 
claim or color of title for more than. twenty years, and that valuable. improve- 
Po. ae ments have. been placed on such land or some part thereof has been Yeduced .. oe 
to. cultivation, or” (b). may, in his discretion, whenever it shall be. shown: to. his 
eae peaie that. a tract. Of ‘public Jand has been held in’ good faith and in. : 


es HS 


Bs -daim o1 or olor of title for. the. ‘period ‘commencing not. later than Jal anuary 1, ee. 
as .;, 2001," to the date. ‘of application: during which. ‘time they have paid. taxes Jevied | 
oa on. the land by State. and local” governmental . units, issue a patent ‘for not to | 
/.. ‘exceed, one hundred and sixty: acres of such: ‘land upon, the ‘payment: of. not: Jess a 
: _. than, $1. 25. ‘per. acre : aod (43 U. 8.C., 1958 ed., sec. 1068.) | . Lyn 


A claim filed uiider the conditions’ deseribéd i in above is enaenty ee 


a ~~ referred: to as” a “class ae élaim: and one. » filed under the: conditions - 


- described 1 in. ‘(b), ,as a class 2 eldim. ae ae : | 
- Land. in Towa. County: on. the. ‘south, side of pe “Wisconsin. River = 
“was: surveyed In 1833 and 1834 and the plat. of. the southern. portion ; 

of T. 8 N., R. 3 E., 4th Prin. Mer., was approved. August 12, 1834. 


-*2), The- plat shows: the meanders of he. south. bank of the Wisconsin 


; River through: the ‘township and the land tothe south of it. Frac-.- 
tional section..24 is a: triangular. area, the: eastern. half. of. which con- | 


. “sists. of lot 1, containing 52.28: acres, ‘and: lot. 2. ‘containing: 64.53. acres, 
Pe numbered. from east to west. “The ’ ‘western half contains: & normal: 


SEY,SWy, to the south of lot 3, containing 44:85 acres, and a:nor- 
omal Wi,SWiy: to. the south-of' lot. 4,-containing 19.77 -acres. » Lots 
“1, 2,8, and 4 are river bank: lots: * “The plat also shows in the:river — 
to the’ north of section 24 a long, narrow: ‘island, the head, or upstream 
extremity, of which is located at about the midpoint of the north ~ 

- boundary of lot 1. It extends along the entire northern: boundaries 
of lots 2, 3, and 4. The island was not. surveyed. The land north of - 


= the river was surveyéd i in 1840 and. 1842. The: plat of’ survey, approved er, 


‘ . December. 20, 1842, ‘shows the island: but: ‘again: the: jsland: was not a 


° surveyed.” an ye 
On. J aly t 8, 1839, a : patent was. ce to an ames 5 Davie, Jr. r:, , covering 


ie EYSWi, (SEYS Wy, and. Jot 3). and the. Es EY, (lot. 1): of ~ 


. ae section: 24, containing - ‘187. 13. acres. On J anuary 5, 1841; a patent : 
_ covering lot. 2. containing 64. 53. acres, was. issued . to: David Walter 


2 Jones. On November 10, 1855, B: patent, covering the N Wi4,SWi, ewes 


“Sand. lot 4, sec, Dy containing 59. TT 3 acres, owas. s issued to Samuel, T. ee 

Wood. ae oe Se ne 

tae Peters sabined title. to lots 1 and 23 in 1 1988. In. oer, “@hristian: a 
es mequited title 4 to > alll of the Wi | of. fractional section 24, deluding. Sant 


E Y 
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ee “tote. 3 ‘aid 4, ee his deed ‘indicated, ‘included’ ee of nS pes 
Pf “Island.” ae "Both. purchasers found the narrow river. channel. between : Se 
cog ¢ their. ‘Jand: and: Metcalf Island. dry during. portions. of the: ‘year, oe 
ee They ‘used’ ‘portions of. the island in ‘front. of the: riparian lots: oe ; : 
ae pasture for cattle and sheep. On. October 6, 1949, the Bureaw Seen 
ae Land Management. office. at. ‘St. Paul, ‘Minnesota, ‘notified’ Christian ee . 
» of the. impending: survey. “of the: islands. in the. Wisconsin. -River. ee 


“Christian ‘receipted: for: ‘this letter: ‘on: “October: 10: 1949. He: was. oe 


thus chargeable from that date with notice that the Bureau ‘of Tand..00 8 

ae Management then. regarded the islands: as. public land: of the United. Sete 
States because official surveys of privately owned land are not made. 
OEP a es. There i Is no. evidence: that. Peters. received ‘a notice. of: suich | character. ae 


The plat. of survey, approved: on October 12,1951, ‘shows. the island -. 


: nee of section’, QA divided. into. four lots. numbered a 8; 9. and 10 


from west to east, by. extension. ‘due. north of the quarter section and rae 


sixteenth section dines so that lot 7, containing 83.33. acres, 1S: directly my 


: ‘north of lot 4; lot 8, containing 58: 60. _ACres,, ‘north of. lot. 3; lot 9, 


| containing, 5D. 48, acres, north of lot 2; and lot. 10; ‘containing 16. 82 
acres; north of the. western portion: of lot, 4 - ne 
-. On October. 12, 1960, Mrs. Christian. cane for. a. “notice. font is 
the Bureau’ of Land Management. addressed to her stating. that. the : 
St. Paul office believed that. she asserted some. claim. to: lots 7, 8,9, 


ae and10 and.that, if she did: not have a: “patent to. them;. she ghould we . 


"protect her: rights by. filing an. application, under. the. Color: of Title = 


Act or some other: law, within 60 ae A like notice, was. s sent, ae - 
oe _ Peters. at the ‘same time. | a aa te 
Christian’ filed a: oe ty ‘élaim saider thé, 5 Colon ‘of Title no Agee 
| - athended, alleging ' ‘that. he and his predecessors. in. title. for the: past: ae 
80 years had assuméd they had. good legal title to what.is now referred 


to as lots.7 and'8; that -they:‘had pastured. this land with.other land; 

that they had fonced part. of .it;.that. from, time to time they hind wee 
taken firewood from it and Cat and seeded. parts of it. . He. also _ a a 
pointed: out that. in 1905: the ‘Wisconsin. ‘Supreme Gourt. reversed. ae, 

* ~ judgment of ‘a, trial- court’ in. favor’ of the: defendant: in: a damage aos 
suit. brought i in. behalf of the former owners of lots 1,:2, and Sagainst = 
-- & person’ who: cut growing: timber: on. the island. in: front: of those 

dots. ‘The Supreme Court noted. that. the. trial court: based its: judg- a 


7 ‘ ~ ment’ upon.the esa s failure to show title to the e island, k but. reversed ze Sage Y 
ne on the ground that: nee Oren ee an eos 


ee 7 * al ‘grant’ of: lands on. the ‘pank. of. a | navigable ‘stream, ede “without. jimi- : : mes 


: tation | OF. reservation, as ‘to the Leeciirroe islands," vests” in: the: es the 3): 3 


bors 


ja "DECISIONS or ‘THE: ‘DEPARTMENT: OF. THE iNT@RIOR. ‘to ‘ED. — 


= 


“tite to. any tagueteyed island ge hebreen, the bank. and ae thread. ‘ot the ie, 
a “stream. ‘This ownership ” ‘is ‘predicated ‘upon the ground ‘that ‘the: riparian oo 
"proprietors in: this ‘state. are, ‘by. concession « of: ‘the: ‘state, the: ‘owners. Of: the ee 
Tiver bed : adjoining their Jand to the thread: of the stream, and that: this owner- > — 
“Sahin. exvends to any: island or. ary land ‘which ee ‘be formed. thereon, felting v 


cases]. pelt oe 
* 7 * ‘Since: there is no dispute but: ‘that plaintint and his assignors. were ‘the 


oot of the. ‘river. bank included within lots 1, ee ‘and 3 at the time: Of ‘the < 


“alleged trespasses,. under the established: principle. of the: foregoing: cases. ‘there — 
ean ‘be no. question as ‘to: their ‘ownership: of ‘that: part: of! the. island’ situated 
OT: the Tiver; bed between! this’ bank and: the: thread of. ‘the. Stream, There: is. 


. nothing in: the. evidence to: indicate but, that: this, ig an unsurveyed island formed i 7 : 
upon, that part of the, bed. ‘of the river which is owned by ‘the riparian’ ‘proprie: a 
tors. ‘Under. ‘such circumstances, ‘the: ‘original grant: by” the government’ ‘carried re. 


bed of. the. stream.. ast ade (Sliter: ve ‘Carpenter, 102 N. W: 27, 28, Jue 


with it the: right: of ‘ownership’ to the island, in’ all respects" as’ it ae to ‘the oO 


"Peters filed a ‘lass 9 ‘claim, alleging that ‘he had: used Jota’ g and’ eee% 
40; believing them to be his own and’ had ‘paid. taxes : ‘upon. them. 
HS list, of tax payments made by him:and his’ ‘predecessors in-inter- 
est. shows payments: from'1898: ‘through: 1959 on ‘different. parcels. ae ee 


~latid.” Ina number of these’ years up to 1940 arid’'1941 ‘lots 4: and - 


2 can be identified, but there is‘no ‘indication of the- ‘payment. of taxes 7 a - 
on: any ‘part. of Meteailt Tsland before 1912. ° "There are indications — a 
ot payment: onan acreage: of 64, 53: acres on the island: through ‘1929. 


and on ‘ai acreage of 13:80° adres‘on the’ island: through +1959.. On 


"appeal to- the ‘Diréctor of the Buresu' of Land Management, Peters , 


“also relied upon. ‘the’ decision: of the: ‘Wisconsin: ‘Supreme: Court ‘in : 
- Sliterv. ‘Carpenter, supra: pe a ee 7 ea 


‘The Division of Appeals: fated in the décisitts affirming thea rejéc- ey 
“Gong ‘ofthe: Wisconsin office; that both’ appellants: seemed tobe aban- 
 doning: their ‘color of title’ applications ‘and ‘substituting a contention | 
that; they owned’ the’ lots‘ listed’ in’ their'applications.: The decision 
denied any titlé to the island i in‘them but held’ that: the decision :of a 
the Wisconsin Supreme! Court | was'a writing ‘upon. which'a claim 


“of color of title could be based ‘as‘to’ island: land’ infront: of the 


-threé’ lots (not: including lot ‘7 in ‘front of lot'4) to whichit referred: 

The’ décision ‘states ‘that’ there is ‘rio writing: purporting - tovconvey = 
lot which’ sufficiently: idetitifies it;‘and that, invany evenit,: ‘thetappel- i oe 
- Tants did’ not show’ improvemeiits or: cultivation: to supportraclass 1 


claim or payment: of taxes to support’ a class:2- claim. : The: Division 
“of Appeals remanded the applications: ‘to permit Christian to submit, ; 


a 4 This ‘decision. followed the earlier. announcement. of the Wisconsin court in Chandos v. eee he 

- ‘Mack; 46: NW.. ‘803° €18909;' in whitch’ the: justification for ‘the: ‘assumption: ithat-title'to'an 9 

os ‘unsurveyed* tsland ‘passes: to the. State: is that: by ;its ; failure. .to survey. the: island. -before Ste ge. 
_ disposal of the land porderine a navigable stream the United States evidences: its abandon- eee 


- _ ment of the island. 
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: ‘ Gltmas of ‘ddltivation < on. rant 8 ‘and to: Diéters’ tio’ aed his’ idapplicas ea at 


ee as ‘tion: to allege a class ir élaim and to" ‘submit evidence to. BDpor oe — 
io. or, in default of such action, for closing of the: cases. ° f ow ices 
aoe On appeal to the Secretary,” Christian reiterates pier previous con- 
tentions and submits affidavits, stating that’some cultivation was done =<. - 
i. An ‘1948, ‘1956, and 1958 and that evidence > of such ¢ action : is still Visible nies 
Raat a ‘on lots? aiid 8° i eae 
| * ‘Peters sontéends. ‘that he oe title’ to lots 9 anid 10 cna the Wisooii. ay 


‘aa decision. relied ‘upon and ‘that, even if he did not have title, he. 


ae | would: still. have ; a good. lass 2 ioe of title élaim because he or his > 


‘ : predecessors have ‘paid all-of the taxes levied on the land by. State and a ee 


se “governmental units: and caf for some or. any. reason DO taxes” were, a ~ ee 
__levied’then such, nonpayment, ina particular year ‘does not. isopaniize ee 


| “his élaim.” “He has made no attempt to file a ‘class 1 claim. * ” ee 
Christian’ S evidence of. cultivation 1 in: 1956. and’ 1958. ‘does not ‘Help See 


coe , Cours said j in, that: case: ee 


es him because the evidence submitted refers to activity at a time sub-— . 


es sequent: to.the date when he was notified of his want of title'to the - ; ie : 
| . land.- ‘Edward T: Harris, Sts ‘A977 85. (Ja anuary 19, 1959) ; ‘Walter ‘oe 


—-G. Kreuter, A-29065 (October 22, 1962), and cases cited therein. 
However, his evidence of cultivation in 1948 ay | be sufficient t to > sup a 


e port. a: lass 1 color of title claim. © 


Any: contenti on by the’ appellants that they’ own nthe tlaad Its iy ‘ i is : 


. . front of their riparian ‘Jots must be. rejected. “As far as this Depart- : | ee a 
7 - ment is: concerned, the decision. of the United: States: ‘Supreme: Court ee oe 


: “in Seott Ve  Lattig, Pod U. S. 229, aay is oo of the i issue.’ sro a a 


aa 


Bearing in ‘mind, ‘then, ‘that. ‘Snake: river: is a a navigable stream, 4 is 3 apparent, ——- 


Nee first. ‘that on the. admission. of Idaho. ‘to. statehood . the ownership. of the ‘bed. of. ce _ = 


2 : the. river’ On. ‘the’ Idaho side of the thread’ of the stream—the thread being: the 


true’ boundary. of the ‘State—passed. from the United States to the State, subject c one 


-. tothe: limitations just indicated, and, second, ‘that: the. subsequent. disposal. bythe ~ 


oe ie former. of. the fractional, subdivisions” on: the. east: bank: carried ‘with: it. no right Caan 


_. to the bed of the river, ‘gave as the law of Tdaho may have attached such a Tight aa 

os to private: riparian ownership. 2 nn ee 

ei, But ‘the island, which we: ‘have. geet was ‘in ‘existence when Taaho’ becamé'a. Be ces 
State; was not’. part oft the bed. of: the’ stream: or land. under: the ‘water,: "and: 


: 2 7 therefore its ‘ownership did not pass: ‘to: the State or come within the disposing ie i. 
Gnfiuence of its laws. On the contrary, although. surrounded: by. the waters of 


ey - the river: and widely separated : from: the shore, it’ was fast. dry land, ‘and there; _ aes 
a fore, Yemained the property. of. the United States and. autzect, to disposal | under Wade 
its: laws * ae (Pp. 248, 244. ye oon. - 


“Ina ‘accordance with these views, ‘os soncluda that the tots’ now y uibiagald Poy 


: + on. the island j in Suestion » are ° publie Is land. Willis WwW. re Raatety, ARQ 55 Pe 


_ Seseenber, 22, » A958). 


pei 8 
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The as remains. Sieh either appellant. ae a Whe or soles =. 


ee ae Gf title to the island lots. applied for s so as to entitle him to Delle mete Be . 


ee = ae lots under the Color of Title: Act. ° ee 
 -It-seems clear from the record, thee prior to 1908 there + was no: con ee 


ee . -veyance to, the. predecessors i in: interest, of either appellant. of any. part. os 

ae o> of the island. That i is, there was no written instrument of conveyance. © Se. 

eee a which in terms. referred. to any part of the. island. ‘In 1905, or more 
-. precisely,. on. January. 10, 1905, the: ‘Wisconsin ‘Supreme. Court. held. _ 
in Sliter v. Carpenter, Supra, that by. concession of the State of Wis- 


on | - consin the owners of lots 1, 2 2,.and.3 of section 24 owned the. parts, of - 
the island lying i in the. river. beryoen the banks of those lots and the. 


thread of the stream. The. court, said: that the interest. in the island 


“attaches and. is appurtenant: to.the. bank, ‘and. passes by conveyance | ae 
of the title to the bank, unless it be: separated therefrom by 6 deed of rs 
cee conveyance” (p. 28)... ~ 


Thereafter, commencing on. " Oetobor 30, “1918, conveyances. in “the | 

| chain of title to Christian specifically referred to lot 3 , “including part’ 

; of. Metcalf. Island,” and lot. 4, “including part. of Metcalf. ‘Island. a 
‘The Peters chain ie title is not. so specific. ° Apparently conveyances : 
“in it described: only lots 1 and 2 and did not mention the island. 

- Although the question whether the decree of a court holding title 


: 4: to. specific land to be in, specific persons constitutes color of title ap- . - 
pears to be.a, question. of first. impression, I agree with the Bureau that - 
it does; In effect, the. court’s decree is a confirmation in. writing that 


: “certain specific’ land. has ‘been conveyed. by the State to the riparian : 


owners... This, I’ ‘believe, may reasonably be considered to fulfill. the 
: Tequirement of the. Color of Title Act for showing a color of title. 
|. The decree’ of. the court, however, did not touch. upon the owner- 

ship of the part. of the island lying opposite lot.4.. But the ruling o of 
the court.as to, the. ownership of the parts of the island lying opposite : 
~ lots-1, 2, and'3 simply: followed the rule established in 1890 in Chandos 
ve aioe: 46-N.W..808, which might equally well have apphed to ‘the . 


‘ownership. of the part of the island lying opposite lot 4, But the” Ce 


, ae nonetheless i is that the court’s decision: did not.cover that land. | 
This raises the. question. whether: a general interpretation, or rule of bat 


oe Lae’ laid down by @ court. affecting. title to real property. can: be: ace eo 


. cepted as constituting’ color of title for any specific piece of property. 


ee This question was raised but not. decided: in the recent case of Myrtle a ba 


A. Freer et al., 70 LD. 145 (A~29221, April 2, 1963) , where the same is 


a eee raised i in a color of title case affecting an island in the Snake 


. ‘River, Idaho. ‘I believe the answer must. be in the negative.” : Rules os | 


a ‘cof law furnish a guide as to how a court may decide a case. But. 


. _ there j is no y assurance that. any. pernouer ¢ case will be decided i in nae a 
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oe cordance: with an’ i eatedbliahibal: er jmtil: a decision 3 is. ie in, ny that ok 
= ease... There is always. the. possibility. of some difference .i in; ‘fact Ota 
“» situation. which .will make inapplicable the general rule, Thus: the. et 
7 = Attorney. General of ‘Wisconsin, i in. repeating - the rulings i in. Chandos. oo. 
We Mack and Sliter v. ‘Carpenter as representing t the law of Wisconsin, 


cautioned that. each case must. be, considered on. the. basis of its owe, a 
a ‘individual. facts. 37 Op: Atty. Gen. (Wis. ) 267. (1948). oe ae 
Tt follows. that the. general. rule. of law laid. down in. » Ohanitos: ¥. = “< 
oe Mack and. applied. ‘to. part of. Metcalf Island. in Sliter. Ve Carpenter: en Ss 


-*.. eannot.be acceptedjas. constituting. color of title. to thet remaining : B por ha 


; : 7 . tion of the island. lying opposite’. lot 4 


The fact, however, is that. apparently. in nc valiands on 2 Sliter 9 Ve Ca ar- eee 


a penter, the owners, oe lots 3-and 4, as stated earlier, in 1915 and there-_ 


‘oe _ after conveyed, both lots.3° and 4 as each. including a part, of Metcalf: ee 


7 ‘Island. We. have, therefore, subsequent to 1915, conveyances inelud=; ae 


=" ~ ing part of the-island in the conveyance of lot 4.. Except forthe ques- : : = 
tion of the. sufficiency: of. a. description. reading simply “part.of Met- 9 


is _ calf Island,’ ” which will be: considered. later, there 1s. color ‘of title : 7 
. 2," to the part, éE the island. lying: opposite] lot 4.. Bane = 


Turning: to the Peters case, which: was initiated and has bach oe ; 


a tained as a. class 2: claim, it-is clear that it must fail as. such. because os _ 


_ there was no color of. title to the. portions. of Metcalf. Island lying > 


is off. lots. 1. and 2 on-or before. J anuary 1, 1901. The color of title did) — = a 
~~ not commence until the Siiter case was decided in 1905... The Peters: Co 
 ¢laim.can. therefore be maintained only as a class if claim. and: Anas: sh eee 


o es meet all. the requirements for that: class of elaim: a a ae 
It is-to be noted that, unlike the Christian - hain eabeoanent. tor. coe 
: 1905, conveyances. in. the Peters chain. after that date. apparently. 


: | : a temed only. to. conveyances of lots 1 and 9. - They did not mention .. cee o 
any. part of Metcalf Island as being. conveyed with lots 1 and 2. ee 
~~ However, in view of the court’s statement in the Stiter case that appro- Brace ot 


priate portions of the‘island pass by | conveyance of title to the bank 


a: unless separated. therefrom: by. the deed .of conveyance, I think the. | - | | 
deeds in the Peters chain can only reasonably. be construed. to convey a . 


~ | _ parts of the island lying opposite: lots:1 and 2... oa ea 
| » Peters: thus far: has: refused to’ convert. his: eae from: ae. ae 


Se aa: 2: ‘claim to a. class: ie ‘élaim.* ‘He has. ‘insisted that: he owns the oie 


~~ Jand i in. lots 9 and 10 on the island, a ‘contention already. rejected. 
ae ‘Unless. he is, able: to’show: compliance: with a class 1 claim, his apple Soa 
» cation must be rejected... on | 


In this connection, ‘Christiait was: ‘sequined t to slow cultivation: and | 


ae improvements ¢ on. and i in | the. island, » With, | ‘his §, present appeal,.t he re “ee 


oe expressed. er ag eee ee . 


ks Wigan 
Cane : 
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only significant work that. must’ ‘be’ consideréd: a SEL 


_ “One important factor remains to be conisidéted.” ‘AS stated earlier, wae 
lots 7, 8, 9, and: 10 on: Metéalf Island were eréated by the projéction: i. 


due north of the north-south lines of lots i, 2D. 3: and 4 ‘of section 94: 
However, the “Wisconsin: River: does not 6% ita due east=wést' direc- 
| tion; but i in a tiorthweést diteetion. The ‘Wisconsin law'i is establishéd- 


- as submitted. affidavits: that 90 acres on “the ‘sland ‘were bulldozed, one: 

| » disked, and: ‘seeded | in’ 1948, 1956, and! 1958: The last two years, ‘do. be 

not count; of curse, since they. ‘eaitie after he learned that he did: * 
not: hive: title ‘to the land: «The: asserted cultivation 3 in. 1 1948" is: ‘the a 


that a riparian’ land’ owner does not own to thé thread of the: stream 


by a straight projection of the side lines-of his land on the bank: .- 
_ He owns’ only. the bed contained: in-a: ‘projection: ¢ of ‘hisside ‘liries in 
a ‘direction which is at right: angles’ to" the: thread: of the: stream: 


Farris: a ‘Bentley, 124: NW. 1003: (1910); Metropolitan Tis. 06.08 acd 


| by agreement ofthe parties or by: special survey.” 


eee “Therefore, pursuant” to the’ authority: delegated: io: the Solicitor’ — 7 : 
gine by the Secretary of the Interior * (see: 210.2. 2A (4): (a), Departmental’ - 
Manual; :24-F. Ry 1848), , for: ‘the reasons stated: herein, ‘the decision’ 


a a 


i appealed: ‘from is: affirmed ‘i in part; ‘reversed ‘in’ “part, and remandéd ~ 


as City” ‘Of Milwéukeé, 161 N. W. 785° (1927).° Pus) : Christian: and. a 
- Péters do not havé:color of title. to lots: 7, 8.9, ‘and: 10 as surveyed on, 
Metcalf Tsland because the side lines of ‘those ‘até. run due north and. ee 

~--gouth and. donot intersect'the thread: of'the Wisconsin River at right 
angles. Accordingly, the. land: ‘on thé island to’ which either Chris:) 
~ tian or Peters may: perfect ‘a class:t claim: will have to be established aoe 


_ for, further. pppoe | action | in’ n Tight: of the: Spisidetations. hers: Fay : 


a _ Shoes pale Bs 


- CLOSURE AT ‘GLEN CANY ON: DAM 


‘Statutory Construction: 7 Legislative ‘History’ - 


a “Where Congress specifically’ ‘prohibited ‘the: conatrudtiéi of ‘works for the. pro-' 
ie tection of Rainbow Bridgé National: Monument with funds» ‘appropriated’ 
for fiscal ; years 1961, 1962. and, 1963. -for:: the: construction .. of: Glen 

Canyon Dam. and Reservoir, the. legislative history, related to. the appropri-. 


ation acts, expresses the Congressional intention to suspend those provisions. tis 
ae ‘of. Sections. 1-and 3 of ‘the Colorado’ River: Storage | Project. Act. relating: 0. 
"the taking ‘of ‘protective measures to preclude impairment of the Monument ne 


| Baxsr r Hose? ahd 
» Assistant Solicitor. me 


and precluding the construction of. aoe dam or reservoir ‘within any: national 2 


ee park or monument. 


at “a Becaiise: of the ‘Wiseonain: law, the indeAiilteneés of ‘the convevances! in ‘the Christian O46 


chain of. title of oe of ‘Metcalf. Island,’ * included in. \ lot 4, may. be considered cured. 


had - 200) °, ( | CLOSURE “aT GLEN: ra YO} 
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| Sintatory Construction: “Generally. ° co Bier ah a acta: 


; . ny : Joe Lee ha te, 
5 , Ht +A of rs by 
: spon ena . . . oa iJ Srswiet re 
. ; i . ' . < . 
mA 7 ny It ae ae 
si . 1 
4 ot i 


‘Notwithstanding the ‘Fequiremeiits : of: ‘the “‘Goloradé- 'stofhke Project Rat Ro ad 


OU OR, ‘the: ‘protection | of ‘the’ ‘national; parks and: monuments; the. Congress, 

: “in enacting’ ‘the: » Public: Works Appropriation’ ‘Acts for 1961, 1962 and 

Ty 1968, -manifested, the intention that construction..and., initiation. of. storage. 

_ behind Glen Canyon Dam should proceed on, schedule without constructing 

' e and therefore the Secretary would not’ ‘be warranted in’ deteiting closure of 
-. the water diversion: tunnels. at Glet Canyon Dam. : : 


Statutory Construction : ; -Generally—Statutory Constiuction: Legislative 
History oe so | 7 


- Congress may ‘supersede or: suspend | ‘file: provisions ‘of a ‘basic act by an. : 
appropriation: act: provision: ‘which. is in the form: of a. limitation on: ‘the avail- . 


ability: of -funds,.and. inquiry : must: be had\to: the legislative ‘history; of any a! 


2 such appropriation. act, provision. to, determine the: ‘intentions. of. Congress ve 
in L this regard..- Sanne ar Cee oi i oe 


pe 


oo To: ‘Sponmram RY oF THE pIwrmnion oe deep ge tes o pane. 


ae Suninor: ‘Dererwcen'r oF Croste ar Gren Canon Dam 


It is ‘being urged: that, the provisions. of ‘the: Public ‘Works eles vs 


dane Acts for fiscal. years 1961, 1962) and 1963. prohibiting the 


- availability. of funds for construction or. operation, of. facilities: to | S 


- . ment, ‘Jeave. uouapatced ‘the: provisions, “of. Gactons ae and 3 ‘of ake : 


2 - Colorado River: Storage Project, Act. (Act: of April Li 1956, 4 0. Stat. ae 


a 105). The latter, provides, that. the Secretary. of E the - Interior r shall ee 


ve : “Rainbow Bridge National Monament. Ar tate ‘the, intention. of Con ere 


: : gress. that, no. dam or; reservoir. constructed, under. the authorization ee ee. 
of the Act. shall: be. within, any. national _park. or monument. Con- 


: sequently, . it.1s" contended; that you. are,.under. ani. obligation, or. at a 
Jeast. have discretion, hot to effect, closure at: Glen Canyon. until such 





*Not in! l chepiolegleal orders PB hs ae | 2 Ae 
2'The Appropriation Act. provision, is:as: follows : ne 2 ee Ray eet: 
Provided, That no. part of the funds herein  poprouri ated shall: Be t available for con- 
“struction: or- operation of facilities to: ‘prevent ‘waters of Lake Powell from en tering: any 
--National,Monument. 7) 2: : 
“The pertinent provisions. of, Sections 4 and 3 of the Colorado River Storage Project ‘Act 
ie a a ees ke ge ae i 
Provided: ees That as” pare a the Glen Canyon Unit the Secretary of ‘the: ec terive 


“shall. take adéquate ‘protective measures to’ preeiude! rans oacinanerts of ‘the Rainbow prides ae 


National: Monument. | re 1). Pury, O i 


ee Ce eee ee ee ‘et Mi ae ay : nwisha : nae poke es i 4 : es ae . 
Tt As: ‘the intention Of Cénie ‘that® ‘no’ rere ‘or’ “reservoir: ‘eonstructed’ suider’ the oon 


“authorization of this ‘Act shall’ be within’ any ‘national’ park: or monument. ’ Aven ne 
6938-85603 —2 a os at 


— AIO _ DECISIONS OF THE: DEPARTMENT OF” THD ENTERIOR, “(70 LD. oa 


“ a pene ‘as finds. have been Gaade. ‘available by the - Congress for the Pe 


eo ; protective works and they are placed in operation; » ied Tae 
.., In urging 4 that. you are now. obligated to maintain 5 the: diversions tun- ae ne 


uo hen open, reliance is being placed upon:a conclusion of law included 
In: the’ order of the: District” Court denying plaintiffs’ ‘motion’ for Bee 


ne “preliminary injunction’ in N ational Parks Association: viv dal (U. S. ae 
. District. Court, District, of Columbia, Civil. No. 3904-62). Which if) 


ae f granted would-have required the. keeping open. of the diversion tunnels. ee 


hee at Glen. Canyon Dam until protective. measures ‘for ‘the Monument — - 
had been effectuated.? . The: District ‘Court-concluded, inter. alia, that _ | 


: “&T he » provisions of ‘the Colorado River ‘Storage Project: “Act. remain os 


| | An force. -Their execution lies. within. the discretion, of the Secretary.” 
However, the District Court also. concluded that: plaintiffs were with- 


out standing to-sue, That: being the: case, the conclusion of the Court _ 
as to the ‘present. effectiveness ‘of the provisions of the Storage Project 
‘Act.is not’ binding and we are tree to examine the issue.? _ 
Not only .are ‘you not under any -Cofigressional andi to: keep. 
the diversion tunnels open. but your failure to effect. closure would 
be at complete variance with. the. ‘present state ‘of the law applicable. 


to the,Glen Canyon. Unit, for the Congress. has effectively suspended. os 


the pertinent provisions of the Colorado. River Storage Project Act 
‘and has manifested the intention that construction and initiation. of 
, storage should proceed | ‘on schedule, : ak ge z 3 
~. There can be no doubt, of the ‘power: ‘of Congrats to. “diiperaéde Or. 


ne : suspend the provisions « of a basic act bya provision in an appropria- - 
tion act. United States v. Dickerson, 310 US. 554 (1980). “And this. 


| it may. do: even though the language’ fie ‘employs is in the form’ of a 
_ limitation’ on the availability of funds rather. than an: explicit state- 


: . ae : ‘ment of modification. or supersession. an bid; United States v. Lovett, — . 
— 828:U. S. 303 ° (1946). Inquiry tnust ‘be ‘had to the legislative history 
ts of the appropriation provision to determine the intentions of Congress. . 


ath - The precise: issue now: before - us was: ‘disposed. of by the Supreme — 
Court in the Dickerson case, supra. In Dickerson, basic law provided 


for payment. of a bonus to’ re- enlisting servicemen, “Ina subsequent — 


2 Z appropriation act Congress included a proviso. prohibiting the avail- — we 
ae ability _ of appropriations: for the ‘payment of such | ‘bonuses “in. lan- Ag 


ao guage very. mich like that, restricting the: availability of. appropriated eo 


2, funds for the construction of. protective works 3 in the case.of Rainbow = 


- a 7 pridge. Plaintiff, a re- -enllistee, br ought suit in the Court of Claims for - - 


eae usgaant to. the District. Court’s refusal: to eennt a. peiiuece injunetion: the: Unitea a 
or States Court of Appeals for the District of Columbia Circuit. likewise’ refused to. issue such ee 3 
ee an injunction and the Supreme Court declined to intervene. abs ae 
he ds :%-The issue was given only casual. consideration, passim, by the. District. Func, “aie was ee ag Te 
not briefed in. the. proceedings before. him bene the Court, in, ale declined to hear argument foe ee a 


a on the subject. 
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“March 18, 1963 agg ie ta eg ies 


i ar re: ‘enlistment enue ‘Suitending that the pps bill, ‘proviso. oe 
= ~ merely. made appropriate : funds. unav ailable: but. left. the ‘basic law, 


~~ which provided. for. the: ‘bonus, intact. and. unaffected. “Plaintiff gee : 


| : “sought to. preclude. resort to. the legislative. history of the. proviso,» iad on 
. which clearly showed that. Congress. had. intended. the proviso. to. sus-- 


| pend. the. basic law, on: the ground that. the language was clearly, and : 


specifically in the form: of a limitation. on the availability. of funds oS 


and, therefore, resort. could not, be. had. to. legislative history to. give cs 
broader: effect. to the: plain meaning of the language of the proviso. — 


- The. Supreme Court, however, proceeded to examine ‘the > Jegislative Pugs 


“history to determine what: Congress had really intended. : — 
‘The, Court: concluded: that. while the proviso. was cast in oie. form 


ae of: a. limitation. on. the availability: of appropriations, ‘Congress. had on 


. intended: to and did thereby suspend the substantive obligation. to > PAY, ee ol : 


| : the: enlistment bonus. The Court, stated: 


. ‘Phe: respondent contends that the words ot Bec, 402 are 2 plain and unambiguous - a 


mone an: that other. aids to. construction: ‘may hot: ‘be utilized. At is sufficient: answer. Mga oe 


a are 


- | or ive, ‘a: “settled 1 meaning. “Ree United States v, "pia 50. K. "743, 48° (G0.A, . ae 
pole The very: leei aye: materials’ which mespoodene would exclude cele gu 


Fees 


— of: ‘intention on: the ground that reasonable men: could not differ: as to. the nigan-. e ~ 
ing. of, the. words. Legislative - materials: may. be without: probative: value,.or. 


_ - contradictory, or ambiguous, itis. true; and in. such cases. will, not ‘be. permitted rae 


“to control ‘the: customary: meaning of words or overcome rules, of syntax or. con- 


struction: found by: experience to be. workable; they can. scarcely ‘be. deemed 


to. be. incompetent or. irrelevant. Hae a, ‘The meaning ‘to. ‘be. ‘ascribed to an Act . a. 


Of Congress can only be: derived. from a: ‘considered weighing of every’ ‘relevant eee. a 


; ee aid: ito construction (310 US. 354, 561-62) Mo ae 


An® examination. of. the circumstances oaroiadiny: the: easton ne ae 


> , of the appropriation limitation for the current and the two preceding 


- fiscal years leaves no doubt that Congress intended to. suspend ‘the. 

7 “operation of the | provisions of Sections 1 and 3 of the Colorado River. 

Storage Project Act. insofar : as s Rainbow Bridge N ational Monument 
7 As concerned.? ~ ue 

Glen Canyon i is the i ‘anit of ae Caléraito River Signage Proj ect. 

_ -It-alone will account’ for 900,000 kilowatts of the total planned ‘in- 

‘stalled capacity for the entire Storage Project of about 1,200,000: kilo- 3 


watts. It will, therefore, provide the  lien’s. “share of: the: power te 
ee “revenues necessary. ‘to return the. Project’ s cost to the treasury. Of Z 


pees _ the Project’s 0 one billion dollar estimated total « cost, well over 90 per- 


es 4 Since. the. question is not bafore us, it is unnecessary. ‘te: consider at length» ahetner the : r i ioe 
.. Appropriation Act provision has effécted-a permanent repeal of the pertinent provisions of = 
Sections 1.and-3.. Giving:effect to the legislative history of the Abprovriation : Act Lagio ee tty 


"sion, I. Ancline pa the conclusion that permanent repeal has been effected. 


oo 2042 "DECISIONS. OF. THE, DEPARTMENT OF THE, INTERIOR | 110 1D. 


os cent. is : aaburable and, in turn; over r 90 percent of that relinbureable. : ip ‘ 


gost will be met from hydroelectric power revenues. Out ofa total 
|. of approximately 34,500,000 acre-feet of storage planted at the four 

storage units of the Storage Project, Glen Canyon alone will provide es 
aa. over. 28,000, 000. Beginning with fiscal year 1961, the: year for which, 
Cec pursuance of: an. orderly” ‘construction program, » ‘appropriations ae 


... for protective works: were first sought. and considered by the Congress, » ae 
— almost: $7 5,000,000 has been appropriated: to continue construction’ on 
the Glen. ‘Canyon Unit, including the financing of the manufacture | se 
of the turbines and generators, and over $42,000, 000 has been he oe wd 
Pa ee priated for construction of the transmission grid. oe 
Fo argue. that the Secretary: of the: Interior is obligated) or ‘éysti 3 


a possessed of. ‘discretion, to maintain. ‘the. diversion tunnels in open 


. condition’ until and unless the. Congr ess reconsiders' its present stand - 


and: provides funds for construction of the. protective facilities. for | 
Rainbow Bridge is to suggest that: it: was the intent of Congress in 


appropriating these’ vast sums’ to ‘provide: an empty: monument'to - _ 
the engineering ‘profession while prohibiting - its use, The’ magnitude | 


of the appropriations themselves ‘Yaise the strongest presumptions i 
— against. ascribing. such ‘an anomalous. intention to.the Congress. . ehe . « 
~ only -way.in. which such a conclusion. can: possibly - be. supported i is by 
refusal to consider the very legislative materials which demonstrate - 

its - invalidity. Here, as in Dickerson and in Lovett, a glance. at the 


 Tegislative: history of the last, three appropriation acts demonstrates 


that the Congress has indeed: intended a substantive change. and: that 2 
: ‘much. morethan a mere question of appropriations j Is ‘involved. 

~The. Congress. In. considering. Glen Canyon. appropriation. ldiels 
: thas at all times acted against: a background. of -full. knowledge. and 


os information. regarding - the progress..of | construction, the remaining 
- construction program | and. the schedule for closure of: the diversion | 
_. tunnels and the initiation of power generation. Information has been cae 


ig regularly. relayed to: Congress not: only in the process of. appropria- oe 


ae tion hearings. but, -as. well, by. the annual. reports. which are':made a 
by the. Secretary of. the Trtetior to the Congress pursuant, to Section i. 


: 228: of the.Colorado’ River. Storage. Project. Act. In an. attachment ._ 2 
Boe to: this. memorandum, there are: summarized, but. by. no: means com: _ ae 
pletely, instances in which the Congress. has. been made aware: of the . oo 


| : filling schedule and. other. relevant: matters... 


That, the. Congress _ intended. construction. a “Sparation ae ‘Glen i 8 


ae Canyon to proceed. notwithstanding. its refusal. to finance construc: _ = - 7 


| ” E tion of. protective. works is shown by the reports of the House. and 
ere aS the Senate ‘Approprisition:< oo! In connection with a fiscal. 
e year 1961 is ab oe Won Sus en a ee oe ae Rees & 


SS se oe “ eLosune | ar GLEN” CANYON: ‘DAM. a — as ee 


_Mareh 1 8, 1963 


xe Glen Canyon. Unit —An Ss oprondeon of $23, 535,000 1 is a recéminended,: a 2 reduc: ae : 
me tion’ Of $3, 500, 000 3 in the: ‘bnaget estimate. of $27, 035, 000. This action deletes. oe 


‘ment. Bin has ‘peen eattinated that the dota: abit of protecting this: Bridge would. | 
~e bein: ‘the. vicinity ‘of. $20, 000, 000... - Access’ to’ this: national monument. will: not 
dete Des affected | by ‘the. construction of: Glen Canyon’ dam- and. reservoir, in fact it heeuee 
Tlie will ‘be. improved to. some: extent. The geological. ‘examination: report. on: the oe i ae 
problem. indicates. clearly that there’ “will be no. structural damage | to Rainbow 9° 7. 
Bridge’ by the reservoir waters ‘beneath it. The - Committee sées’ no. ‘purpose © a 
_. in undertaking an additional expenditure’ in’ the’ vicinity ‘of’ $20,000,000 in. 00.’ 
ie order: to. build tHe: complicated ‘structures’ ‘necessary. to- provide t the protection ee, 
E Sigal contemplated. (House Report 1634,:86th. Coing., 2nd sess:, p. 31)‘: See Aged 
“ae Glen. Canyon, Unit, Arizona. —The committee . recommends - a. ‘program. -of ta an 
Pe, $28, 535,000, for the continuation of: construction of the Glen. Canyon Unit. Whe, 
tou sum* recommended is a. yeduction of $3, 500, 000 in. ‘the budget program, and the : ey, 
” same amount as’ ‘allowed by the House. ‘ The recommendation. of the committee "he 
is in! accord. with: ‘the: House’ action. ‘of: disallowing: all funds. requested: for the: 
; initiation: of - construction: ‘of: facilities to. > protect the Rainbow, Bridget National oe _ 


: Monument. in. Utah. 


Spe In taking. this action the: eonimittes. has considered ne > findings of. ae ‘Geo- Ps 0s ae 
logical Survey that’ the impoundment of. water in the ‘Glen Canyon ‘Reservoir tes oA 
(Lake ' Powell) ‘will’ not. result® ‘in’ any: “structural daniage to the: ‘Rainbow ae a ae 


= Budge “(Senate Report 1768, 86thi.Cong., 2nd sessi, D. 88) 


ew Le any further. proof were needed of the intention ét the Coligréss ae 
me that closure is not: to! be: délayéd, ‘itis to ‘be found i in the’ observations — ee 
. “of the Senate Appropriations Committee i in connection with the: fiscal - ee 
~ year’ 1963: appropriation. bill. The Senate’ Committee called” ‘upon = 
os the. N ational Park: Service ' to construct, visitor® facilities at’ Rainbow ee 
: Bridge National Monument Mas: rapidly as. possible. SO. that: the facile 
rte ies will be available. when the level’ of Lake’ Powell will perinit their ees 
Pas ‘use * (Senate Report 2178; “8th Cong., 2nd seéss., ,p- Al) ne a 
— be the: foregoing reasons: EE must advise you’ “that in my opinion ed a 
ee deferment of closure ‘pending the: “provision of protective ‘works for _ 
_ Rainbow Bridge. National Monument ‘would be completely at'vari- 
‘ance with the present state oft the enactments sof. Coes sppllecable: ae 


: | als the » Glen cn des Unit. an 
| | Frat J. Banner, 
ne “Roicton. 


bs a e a § BS eas og see ee 
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A egies eg BEE eg gt Es pier: = iete “Bgl cae eye er : 
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_ PROTECTIVE. ‘WORKS | 


a The, Congress, in. acting upon : Glen Cason appropriations, jing hesn eo 
; continuously advised. as to. the progress of construction, the construce- 

“tion. schedule, the. ‘pla : for elope, and. the. schedule for: initiation . - | 

a of boven generation, ; : Ln a | eo. 


ttn 


a a INFORMATION ‘BEFORE CONGRESS RELATIVE T0 GLEN CANYON 
“CONSTRUCTION AND FILLING SCHEDULE AND. RAINBOW, WpRiee et 


See 206 "DECISIONS. OF. THE, ‘DEPARTMENT OF: Gusto} INTERIOR “(70) LD. oe 


Ugettion: 6. of. thie Golbiade Tier Storage Project Act require es the us ; 


—-Seoretary’ on. January of each year to make an: annual report to: 
_ ee the. Congress. for. the previous fiscal” “year, ‘beginning - with fiscal: year. - 
a 195%, upon. the status of the revenues from and the, cost, of. construct- oy 
a . ing, operating, and: maintaining: the Colorado River Storage. Project = oe 
cand the p articipating pro] jects: ~The Act requires: that’ the Secretary’ Ss a 


o “report: ‘be: prepared ‘to: reflect, accurately. the. Federal investment. allo-: 


; 8 cated: at. that: time. to. power, to: irrigation, and: to. other purposes, eg 
_— the. ‘progress. of. return. and: repayment, thereon, ‘and. the. estimated ee 


%, = rate. of progress. year-by- -year in. accomplishing: full repayment. beg: 
As a part of‘ the first. annual report ‘of the Secretary submitted: on. 2 ‘Ss 


“Sp esaitber. 30, 1957, there Was. ‘included “a: ‘statement of the assump- 7 


‘tions u upon. which” the: anticipation. ‘of power» reventes. and payout | 


were. premised... In that statement, storage was. -assumed to. have been. 
Initiated -at Glen: Canyon. Dam: in. calendar year 1962, : with: ‘initial 

“power-g generation beginning in June of 1964." Sen. Doc. 77, 85th Cong. Hy 
2d ‘sess. , Pp 10. (Due to the strike that completely | shut down’ ‘con- 


ae ‘struction work on Glen Canyon Dam from July 6, 1959, to di fanuary 7 


. .A,-1960, the original: schedule of. closure could: not. be met.) - 
. “Each of the annual. reports. that has been. filed specifically sets. out : 
x the progress of construction | during. the. preceding year. In. present- 
Ing the Secretary’s third annual. report. (covering fiscal year 1959). ~ 
to the Senate on: January. 26, 1960, the Chairman of the Senate Com- : 
mittee on Interior and Insular Affairs made certain observations which 
were. printed with the 1959 report, in Sen. Doe. 79, 86th Cong., 2d 
Sess. Chairman Anderson, in his remarks, urged. the Secretary of — 
the. Interior. “to. keep. close tabs on the. Glen Canyon. construction: 
and related. schedules ‘to. insure , completion of. the installation. as. 7 
planned.” “Sen, Doc.. 79, 86th: Cong., 2d,.sess., vii. In this connec- 


cs tion, Senator Anderson dwelt upon. the importance, of early. initiation . 


of. power g generation... He: called the: specific attention. of: the Senate 


.. to the. President’s budget request. for fiscal year 1961,.including the : 


| “request of $88, 500,000 to. initiate the works to. ‘protect, Rainbow Bridge 
| National, Monument..: Jd, vii. } 


The fourth annual: report (Sen. ‘Doc. 10, ‘etth ‘Gongiy 1 1st s sess. 3): as. re 
: ordered printed by the Senate, included. extensive statements analyzing ae 


es certain proposals. that had been made Py: private. utilities to.construct Ces 


ee ‘powerplants anid to: deliver the * power “generated. at. ‘the: projects to ee 
market. The analysis compared the cost.of power on the basis ofan 
---all-Federal- transmission’ grid: oni ‘the basis. ‘of the utilities” ‘proposal. me 

bie a “This analysis -was based: upon: a Goriparison: of costs: accruing ‘during. 
os the: ‘operating. weriod of: the: ‘broiects. which 3 “aa: barn > was. 3 based: upon s 


: rege r 
Seas Pe od, ah a. en o. iid 
' - ae a tip . =. to 





Te ge “a < oe | CLOSURE: AT: (GLEN : “eA 


ae “ initiation ae power i greater -on echedule: “The adialysis overed ‘the: ‘a oe 
ae 84-year, overall payout Period: of the. project, beginning, with iia 4 


< | power marketing 1 im 1964. a oe eee 
The construction and filling heals pulled. for initiation of cones 


struction of protective. works for Rainbow Bridge:in fiscal year 1961. 


uNTtON' “DAM: faen SS QORR 


and an appropriation request of $3, 500, 000 was included ; in the budget | 

for that year. _ In presenting the 1961 appropriation requests the Ap- 

- propriation: Committees of-each House were specifically. advised of the: | 
_ construction ‘schedule. and the: plan - for closure. .The Commissioner of — 


Reclamation. testified before the House Appropriations Committee that 
the protective work needed to be started. i In fiscal year. 1961 $ ‘so. as to: , 
have it completed. by. the time we start. ‘filling because if we get a. good. 


7 year Glen Canyon could fill up to the level where it would back water om a 
— into the monument. in one year.” , House. Hearings, Public Works ND ac 8085S 


- __ propriations. for 1961, Part, De: p. 518. The testimony. before the House. : i . ‘ 
ok ~ Committee: 1 for. fiscal. year. 1961. dealt. extensively. with. the estimated ee 
~. cost:of the pr otective works;:the: report, of the: Geological. Survey . TOF Pe 


; garding the effect. of water storage. upon Rainbow. Biidgé,. and with: the ao 


- provisions of the. Colorado River Stor: age Project, Act relative to. pro-: 


| ae tection of the monument’ and the statement of Congressional intent | ee ae 
an that. no dam. or. reservoir: constructed. under the Act should be within. °° ~ 


Cea! amyy national. park or. monument, See I House Hearings, Fiscal Year : 
1961, pp. 513-520. ee ee 
ae The. Senate: Hoos eral that ae ae of Resa ation oe 


ne teetifed that “Glen,Canyon power will start coming in on the line— ee 


the first unit—in June 1964. We expect to start the initial’storage in-- ie: 


- =the spring of calendar: year. 1963 and we would actually, | late in the: fall, = ee as 
ae - start. to store the winter flows to the extent. we. could. that. winter and ie i ; 
oS be. ready for the. spring: runoff 4 inthe’ spring ‘of 1963: ‘And ifweget = 
ee normal water ‘years, we will ‘get: power. on. the. line the following~ So 
- geason.? Public - Work. Appropriations, 1961, Senate Hearings. om Ble 


-—-ELR, 12396 , p. 606. 


ies Hit: budget for. fiscal year | 1969, Faoludedl: a a Se $10, 000 000 ito i 
finance the pr otective. works.:; -Again:the Congress ‘was’ Tully: advised 


notonly as to the-naturé of the: protective: work problém and the’ ‘pro- | 


- visions’ of ‘the “Colorado “Rivet “Stor AGE: ‘Project: Act but. also’ with 


| respect to the constr uction and filling schedule. Commissioner Dom-.. a 


iny testified before the House Committee that “if the protective fea" 


7 tures. are to: be: o sie prust be. done: e aeaataty or we will be ee 


as ee 


meee & 


. a - through the | power Polak. cles wwe, hie mek ‘ie. one ne way: ae at a 
te once. We have a very, short « construction loos iod left. because Glen az 


: 208. | DECISIONS: OF THE. ‘DEPARTMENT oF THE INTERIOR [70 ED. De ee 


= “Canyon will bei ‘completed to ‘ite point that we will start yr wate | ie 


oe _ in January of 1963.” “House ‘Hearings, Public Works ecg ie 
for 1962, Part: 3, p. 498; The-Commissioner’s’ testimony before. the. 
ao Senate. Gammities was to the same effect. ‘Public Works Appropria- ma 


: tions for 1962, Senate: Hearings on ‘A. R. ‘9076, p. 566. Again there mee 


Was extensive’ consideration before the Committee, of the Rainbow | a. 


a Bridge protection issue. | ae 
-. ~'Phe-s¢hedule was: again Brought sbesifioally: to! the attention’ ét the et 
| Congress In connection’ with’ the: fiscal year. 1963 appropriation. res =.=" 


a _ quests." The: ‘project justification included’ at’ page 487 of the “House. : : ee 
ie Hearings on Public Works: Appropriations for 1963, ‘Part 8, stated ~ 


i. that’ filling of the Glen Cariyon Reservoir would stat in the fiscal’. 


year. The Commissioner of Reclamation. also so testified. Se e House 

~ Hearings, Fiscal Year 1963, page 558: ee ae oe be 
Likewise; in the’ Senate’ hearings for" ‘fibeal’ year 1963, as filling 

schedule was: brought to the attention’ of the’ Committee by: a. project. 
justification’ statement identical to that given to the House. Committee. 


Setiate Hearings: on H.R. 12900; ‘Public: Works Appropriations, 1963, ~ 


ps ‘BOBS: “The Commissioner: of Reclamation also specifically: tastified. 


that: storage would start. in calendar. oye 1963. Setiate Hearings 1963, ; 


a ro ot - | 
The appropriation hhesinia fe for’ yeats 1961 1 thirotiich 1963 aldo revbal <. 

that: presentations supporting the: appropriation : ‘of funds for’ pro-' 3 

tective works were made by representatives of various ‘conservation 


groups.’ See House’ Hearings, ry 1961, Part’5, ‘pp: 1448-1449; Senate — - 


| Hearings, eee 1962, PP. 614-6285 “House ee ‘FY. 1963, 7 


- Pp. y ae 52. 


CLADE oF ‘MICHAEL x DOLAN, IR, 


ae ain ae | Debided Tune 9, 1963 


i Torts: “Motor Vehicles 7 | Le | te 4 ae | 
| “aaiddiag on. ‘an -iey® streét or: “i vdadl: does: Hk. ‘as’ a ‘ahatéer’ Of law: establish - : 
-- that, thei driver: ‘of -the: skidding’ motor. vehiclé: wag ‘guilty: ‘of a. negligent: or - 
__.wrongful,. act. or omission, in. the- ‘operation: of the; vehicle: However, the’ 

_ skidding may be caused: or. accompanied ‘DY. negligence. upon. which liability | 
“may. be predicated... BS Rs ae, Pa | 


awe Motor Vehicles - 


- It either, party. can. avoid: an. aceident. bE ‘the: exercise: or proper: care, the. as ‘: 
: accident. cannot be said. to be. unavoidable. The issue: of , unavoidable: acci~ eg 
: “dent arises: only’ when “the. evidence shows. that. the accident: ‘happened: - , oe 
Sfpom an wiknown: or- unforeseen’ ‘cause or in an. ‘unexplainable manner, ee Ans 


een oer which circumstances Febut aniy y alloee hegligetice: 


eames | F \ Sn ace 
Say ee omer Veer ES 
Sow othe ae 


: 208) nB ae CLAIM: OF: ‘MICHAEL J) -DOUAN, TRE 209) 


_sune 5; 1963 
“ADMINISTRATIVE. DETERMINATION 


Mn ‘Michael: az Dolan; Ji rs, 8063. North Main. Sirasts: Fall Pits, | 


fe Misses ‘has: filed, a claim inthe ‘amount: of $392.20.1 for. personal i myary.. 
and’ for damage to’ his’ ‘automobile. : This claim: arises out: of an. 
accident: involving Mr. Dolan’s atitomobile and & Clovernnielit-owried:. 
vehicle: operated: at the. time of the accident by an: employee: of the... 

Be Geological: Survey. | The claim will be considered: under the: Federal, 
| Tort Claims Act.? | : 


“The accident: peed on. Monday, Decmber 3, 1969; -ati 6 10°2 ams, 


on the Fall River Expressway, Route 94: one niilenorth of Route.140,, 
ea Taunton, Bristol County, Massachusetts. “At this: location, the: Fall 
. | River Expressway isa. straight. and, level.divided highway with. three: 
lanes for northbound traffic and three* lanes. for: southbound: traffic... 
—. It-was dawn and fog was ‘present in: 1 patches. | There \ were riey: patches, - “ 3 
non the: road. es : ae ee 

—" The’ lane was. northbound dn Rotite 24 Gone ait appiaxininialy. eos 
. 50 miles. per hour, when. the automobile in front of him slowed down.. ee 
aoe Apparently, the first automobile had slowed because another vehicle, 

was overturnéd’ on the strip dividing northbound and, southbound: eS 


: ee traffic.? The. claimant's automobile shia: on the icé. on’ the Toad: onto a. 
the dividing strip and came to rest facing west immediately off ‘the. — 
a - lorthbound portion. of the highway. ‘While sliding, | the right. reat’ oe ee 
-¢ door and fender of the claimant’s automobile struck: the: rear "of the. il, 
~ preceding vehicle. » a eee fee 
When Mr. Dolan’s S ‘auzomobile came ats rest, he eit out of the ‘ebiicle, ig, tae 
| The Federal automobile which \ was also northbound « on Route. 2 at. _ 


. | “applied t the brakes after observing the previous accidents, ‘The Tron eS 


a a “1 Standard: Form 95, Claim for Damage or Injury, submitted by ‘the. claimant; lists.: _ - i ee 
7 “Property . Damage. $195” 5. “Personal. Tajury au. “Total aur However,’ a. Mist Of a ae 


damagés: accompanying the’ ‘form: Jists : 
. _ “STDS. 00°. Lowest repair Dillito ars. bey 
15:00 “Towing charge from scene oe accident. 
20: 00::: Morton: Hospital; 'Taunton;. Mass: 
20. 00. Dr: ‘Witmer, Fall: River, Mass:. 
4, 00. Prescription, from Dr. Witmer. 


t 


- “ -185. 20° LOes, of wages from Picea muboes Canton, Maas, ‘due’ to the aceldent: 2 naar ae | 





- (302.20: Total: Amt. Claimed: | 3 * ; : Pe 
Tes is: obvious.that when Mr. Dolan. filled. out the e form, He felt that the caption “Property. 


: “Damage” coveréd . only. the. repair: cost. for his. automobile ($195), arid that the. caption, ae 


: ~ “Pergonal’ Injury” covered’ only~ actual medical* expenses: (hospital, . $205 doctor,’ “$203. 


~_ 


prescription, $7; total, $47 ye. Properly filled. out, the form would read. “Property” Daniige. Lie oe 
-. $210:00" (automobile repair: plas: towing) ; : “Personal Injury: hier 20" Nae eepenee eee 
plus loss of wages) ; Total $392.20.”. _ eer: BP LN a ae, Pk 
3 28 U.S.C2 1908 Bis be! 267TH et age 8 Spi oe Wah digas oe 


“Be “Statement! of. Witness Michael. D: M, Westeate. ge Se 
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i ot the Federal automobile pinned the dlaimant aguinst the left side of 7, 
oe hig car near the rear. Peg, ty 8 


~ The Tort Claims. Officer « of the Coslogical, Survey states: ca s | 


oe “Mr. Dolan was able: to walk after the accident but complained that his. ‘Tees: sige 
Se es Anurt. * He: ‘was taken: ‘by: the State Police~ tO: ‘town: for. medical, treatment: (pre: Sse 
ele? sumably. the Morton Hospital, ‘Taunton, Mass. Je ence Te rete oo 


‘The claimant. may recover from: the: Ger ainene ee for ‘so oe 


| a of his: damages : as were caused by a negligent or-wrongful act or omis-: — 


‘sion of the Government driver. “Any. damages that were. the result. 


; ° e of the claimant’s own negligence, or any. damages that ‘were. the result. < = 
cof an unavoidable accident cannot be qocoveree from the. Government. aa 


 Blashfield states: 5, 


aR te if éither: party, can vod an accident. by the exercise of proper care it 7 ve 


: is cannot be: said: to be unavoidable. a oe ee 


An: other. words the issue of. unavoidable accident: arises: only ander ‘extidenion e 


oe showing the accident happened from an unknown or unforeseen cause or in an- 


: unexplainable manner, which circumstances det defendant's - ace 
negligence ; oe x ie a : 7 


"Whether the ‘damage. te ie right ‘side of Me’ Dolan’ 8 ais a : 


the result of anyone’s negligence « or was the result: of an ‘unavoidable 


a accident: need not be. decided here. That damage was in no manner — 2 


ee caused by any actor omission of the Government, driver. since it oc-_ 


_. curred before the Government vehicle became involved i in the incident. < 


Hence, | T deny. that. part: of the claim which ee to damage to the ne = 


a : Tight side of claimant’s vehicle. | | oo 
: The damage to the left side. of Mr. Dolan’ S. Paiccls and Mr. Dolan’s ae 


: personal i injuries were caused when the Government. automobile struck. 


- the: claimant. and his automobile. ‘Therefore, it: will be necessary to Pet 
° decide whether or. not. this collision was: ‘the result. of some act or oe 


a bas omission on the part of the Government, drive er r for which the Govern- : a i 
ment is liable.’ are pS eh oe 





oe In dealing with ‘an ‘nsident’ in: well an : autoinobils aia on. fn a 
| ey road, the Supreme J udicial Court. of Massachusetts stated? 6. | 


The defendant relies on the statement. contairied: in. a ‘cnumber: ot our decisions . 


ale “that “the mere. skidding of a. motor. vehicle, unexplainéd,’ ‘is: ‘not. evidence Of 

ears? negligence.” He “Sherwood. Ve: Radovsky,, 317 “Mass. 307, 308, BT. ‘NE. 2a. 912, O13... 

ae ~ But. it is equally well. ‘settled. ‘that skidding may be caused. or accompanied by aoe ‘o, 
. “negligence upon which liability may ‘be predicated... Levin.v. Twin Tanners,’ Ine. ‘oe Eee 


. 818, Mass., 13, 15, 60 NE 2a 65. Mok cage: ve ‘Henry Jenkins Transportation: Co. | 


| Ine. 828, Mass. 404, 405, 82. N, E. 2d. 8: * a * “The icy condition of the road imate. . : 


: fe Department of ae ‘Interior, 
SL Blashfield, Automobile Law. and Practice, Part ae see., 635 at 486-87. (aeas),. 


“6 Costello v. Hansen, 327 Mass. 254, 97.N.E. 24,738 (1951), “OF. ‘Kurta. ‘Rahifs, ie ee a, 
(April 26; 1963). (Shenandoah National Park, Virginia); “Bred Woodiand, ‘60 LD. 282, 254. oS 


3 a (a S. ‘Highway. 66, aaa eueone) 


ieee Baal 
* oN : . 
2 se 


oS poses! uta Charm oF ‘MICHAEL J.. DOLAN, eRe! eats . 


* | could: found indicative. of negligence: He * ee ee ee gee "FF 


Sune 3, 1968. 7 ; : 7 ; ae mae ee 


Ree Sal dxiving dangerous, ‘the “speed of ‘twenty miles! any oti, While’ le moderate mee 


r a 


The: quoted case and those cited | ‘$ithin’ i€ ‘are’ clear that’ while: ae : Ee : 


"mere: ‘unexplained | ‘skidding of. a ‘motor vehicle’ is. not: ‘evidence of 


“negligence, nevertheless, the. skidding 1 maybe caused or accompanied | vy a ae 
Pe “by: negligence. Th order to: decide whether or not: negligence i 1S present, See i 
 \the: one must. be considered d together: with ‘lh cue ctr oe 


‘ewnstances, ee es ee : ao rey ee gee, 
- These circumstances in: nthe case ander consideration iielude: to 


1. It was dawn, 6 10 a.m., on December 3, 1962. Jv ESatng ean? ce 


Oe ‘Patches of: fog: were present.’ neces be bye ges eee 
33 Patches of ice were:present.t a ee ee 
4. The road - was: a six-lane, ‘hires: for northbound, and: ‘three: for : ae 


. .. “cotttmna traffic, divided: highway.’ eee ee 


... fifteen. miles per hour.” 


~The Govaniniént: vehicle was: traveling approximately 50, miles 
o ‘per hour (the speed limit-was 60 miles per hour). Beaeta a 
6. The Government. driver observed the dangerous situation from 
‘a distance of 500 feet away. pe a ee 
Driving: a motor vehicle ati tithés rate’ ‘of! 50: miles ‘per. Hour ona. toad 2 
ee. patches of fog’ and ice are present. is evidence of negligence? 
This coupled withthe. Government: driver's: inability: to control the — 
‘vehicle-and: avoid ‘the ‘accident’ even though: he. saw -the: danger 500 — 
feet away was negligence on the part: of. the: Government: driver. ee 
| This negligence was’ the proximate ® cause. of the ¢laimant’s personal . 
[ a Nury and. of the: damage to’ the left side of the: elaimant’s automobile. 


“Identical or: similar: statements could be made concerning. the claim- a. 


7 Pxactly. how miele ice was . present does not appear ‘in the’ séenea: ‘The investigator ‘j om, 


on ‘Standard: ‘Form: O14, ‘Investigation Report of Motor Vehicle: Accident, on the check list 
under. “Road. Condition”: has checked “icy” and added the. phrase. “icy patches. >.” Under » 
“Describe What Happened” thé investigator writes, “Highway. was free from ice except in 


part where multiple accidents occurred.” On Standard Form: 91, Operator’s Report of ... 


_ Motor-Vehicle Accident, the Government driver notes under “Condition of Roadway” that 


the road. was “icy.’’. On. Standard” ‘Form.''95,' ‘Claim: for Damage or Injury, the claimant — 


> states, “I applied. the brakes and slid. on the dey road.” 27) On: Standard Form 94, Statement - or os 


. of “Witness; ‘Michael: Westgate states, se group, of cars traveling north tried to stop on slick : 


ice.” In any évent it appears that there was ‘enough ice present to be reasonably noticeable. 


Blashfield (supra. note. 5, sec. TAS, at, 682-83) ‘Says, “Accidents, occur, more frequently during - 


the’ months* ‘when- there. is“much: ‘rain: “and: {ee on- ‘the “roads, In- -win ter; ‘Motorists. should. i 
'. -wateh carefully for. patches of ice on.the highway. On days when. the sun has melted the 
ica on the roads, motorists should. ‘be particularly: Cal eful. when entering: ‘shaded. ‘areas, ‘as: in. et ee 
valleys. and in: ‘the shadows of buildings. -The air is ‘often cold enough to keep the ice frozen. ig 


, -where the sun. ‘does. not. Teach it; and an- automobile. may Dae suddenly from: ‘ay nearly. ary oh 
, road to an icy. portion; and be thrown: into a skid.” . : PS ee 
“258: Standard. Porm 91'A, ‘Anvestigation: Report? ‘of: Motor: Vehicle: ‘mect@enit.: ee Breen Be ae 


2. In the: -Costeile case: (supra. ‘note 6);: the, court. said; that: 20: miles: ‘per. oun vunder: the ws eran 


7 oe cxipting conditions. could be. negligence.” In, MeKeague N.- Henry. Jenking: Transportation eis? Ae 


| 6., 823 Mass.'-404,' 82 ‘N.B.'24''8 (1948), the court indieated that tegligence could be = 
ae a nd even though: ‘the veliicle hivolved: was: s “proceeding atvan: ‘estimated speed: of ‘about ze one 





eat ae oe cases cited in supra note 6. sa core eae Retest Psat! 3 


é . te Stamas Y. Fanning, 185 N. E. 24 751 (Mass. " , 1962), 


y ; 
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aa “ant’s operation: of his automobile, ind thé rolliaion ® in tae the right oe . 
os : side of his automobile was damaged. However, the claimant’s negli- om 
gence, if any, in. causing that accident, did not contribute to his in- ee 


juries and. damages suffered.in the recident involving. the Government. 


vehicle. : The first accident was entirely over, the. claimant’s automo- Gi Bs 
bile was off. of the traveled portion of the road, and the claimant was beg te 
out of his car-and walking around it when the second. accident.occurred. 
Therefore, since the claimant’s negligence, : if any, did not contribute: me he. 
2 4 to his personal injuries or to the damage to the left side of. his auto-_ 

mobile, that “negligence, 1 is. s without legal gembeqneney 742m | consider- sds, fe. 


ane theseitems.. _ | 
The claimant has submiticd t two omic estimates or the dainage ' 


to his automobile. From these estimates it. appears. that the. reason-. _ _ 


able cost of. repairing the. damage to the left. side of Mr. ‘Dolan’ 's auto- 


mobile will be $132. A towing bill of $15 has: also been. submitted. es - 
- Since the vehicle was involved i initwo. accidents, only. one-half ($7. 50 ). at 


of that. will be. allowed. . Sap aaauien the: total allowable » PROpeRLy, 


damage i 1s: $139. 50.- 7 - 
Mr. Dolan has. submitted the ic pills 3 in sapntectisn: i ee 


ee “hig. personal injury: Morton Hospital, $20; °Dr. Witmer, $2035. -pre- mat 
ie ie scription, $7... The: claimant: alleges that he suffered loss ofwagesinthe == 
amount. of $185.20. However, no verification-of loss of wages has 


doen submitted. - . Therefore, the. allowable claimed eens resulting ae 
‘from the personal i injury total $47. | 


Accordingly, I determine that. Ave ae was. ae to: ‘the aoe : . - 
gence: ‘of the Government driver, and allow the claim of Mr. Michael J.. hs 
~ Dolan, Jr.in the: amount, of $188, 50. oles 50, property. damage; a, ar 


- personal injury). 
| wae | Rowan ‘Wiamns, 


nies N : i? gS te ‘ cs 
pate, he 


" CHARIES | H ‘HENRIKSON and. OLIVER | M..  HENRIKSON ~ 
A-28763 Decided Tune: hs 1963 poe A ie . Se a 


“Mining Clainis: y “Patent 


Patent to a mining aim: cannot’ be withheld where itd is. s shown: that the: otairn: Pie e. 
“48° Still Being ‘worked and | ‘the “sand ‘and ‘gravel: ‘therefrom ate “still being: ae 
removed . and: ‘disposed of at. a ‘profit : in ‘the current: ‘market UpoH: ‘the : ‘conjee- ot fe es 


_ture that. very little sand and. gravel still remain on: 1 the claim, . ieee ey 


Depa § iS alivitor | ae oe 


ree 
fe? . 


5 a ee 212] w. 8. Di ‘CHARLES He AND: ‘OLIVER. M. HENRIKSON ab eae 


June As L963 


a 


— Claims: Common Varieties of Minerals—Mining Claims: Discovery FI 


~ Where there is. no showing: that there. are within the. limits. of a mining claim - 


_ deposits. of sand. and. gravel. in sufficient quantities to induce a prudent. man — S 
to" expend his. labor and’ ‘means with a ‘reasonable prospect of developing a he oe 
’ valuable: operation, there’ has been’ no o discovery. within: the meaning oF £708 ae 


mining laws. : 


: | re Surface Resources: ‘Act? “Applicability | 


ee. The ‘Surface: ‘Resources “Act is’ ‘applicable to- mining ‘elafing’ located for. sand : 
ie ae and gravel: prior’ to J ily: De ‘1955, ‘but. nol feed by Ears © ort thereto. pte oe FS 


Mining: Claims: “Placer Claiins oe ee | Pe 
A 10-acre placer ‘aim consisting of | a. sechag’ of four ‘contiguous 2Yh-ncre |. ee 


_ tracts. straddling ‘three. régular 10-acre subdivisions | ig. ‘not ‘thereby: invalid” 
(38 not being in conformity with the ppablte land aurveys.. 7 Ee Se, 
‘Miding’ Claims: “Mineral Lands © ge aye earcre eee 
Where a l0-acre placer’ ‘claim: includes ‘land ‘pituatea: within’ three! ‘vegalar. 
10-acre’ subdivisions: ‘and a discovery has: been ‘made: on. the: Yand in one 10- . 
4 Here subdivision; it: is: mot: ‘mecessary to show. that the: ‘portions of. the claim 
ne San the other two. 10-acre subdivisions are. mineral; in character in order to” 
‘sustain the validity of the entire claim. : ; 


: Pee. . 2 
ot as Hien : 3 


APPEAL’ FROM. THE BUREAU OF LAND. ) MANAGEMENT 


3 The ‘Forest Service, ‘Departniént of Agriculture, lias appealed: to | 
" the Secretary of the Interigr from a decision. of the Director, Bureau 
of Land Management, dated. Decembe er 2, 1960, affirming a ‘decision... 

| by a, hearing: examiner declaring two mining ‘ini’ in'sec. 28, T. 16 
ON, R. 16 E., ,M. D: M, California, within the Tahoe : National Forest, : 
- to be valid claims. ae 
The first claim, t the ‘Bauiaw Valley’ Graver ppladar m mining ‘dain, oF “ 
“ering ‘ten acres, was located by- Quenton L. Brewer on ‘August 12, 
“1949, and sold to.Charles H . and Oliver M. ‘Henrikson by quitclaim 


om deed. dated. October ‘98, 1953." “The ‘second ‘claim, the: Squaw: Creek 


ie placer - maining claim, covering 2 20 adj dinitng acre was s located. by. the bie 


+, # Henriksons on March 6, 1953. | : oe ee soe 
— ~ Application. for a ‘mineral patent’ covering the two  datins was jade ae 
on August: 29, 1957, and, by decision, dated July 1Y,. 1958, portions _ — 
of the Squaw ‘Creek. glaim: were declared null and void because those 
ae portions (parts « of Forest lots 46,48, 50 and. 52) were in private owner- 


ship and not, subject to the mining: laws of the United: States’ (30 : my “ 


. U.S.C, 1958. ed., +5 SEC. 1 et 8g, Vee. “Thereafter, the claimants. amended - - a ees 


- their application.. for. ‘patent. ‘to. eliminate: the: lands. covered. iby the 


a : Squaw, Creek location in: private ownership: HGS anit paeht 


“On Je anuary’ ae 1959, the Forest: Service seed mitienidd tho. initiation. 


ae of ‘a contest. against. both: claims ‘on ‘the ground, among others, that 


a | minerals have not been found within the limits. of each claim 1 in 1 suffi 


2 
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| cient ‘quantity. ‘to constitute a... Valid discovery. The ‘eontest was. — . 


tee 


: ; _ brought and a. hearing had on ‘the validity of the claims. ” The hear- fe 
c. ing, examiner found that ; a discovery. has been’ made on ‘both claims, — 


The. Forest. Service: contends that.the ‘Squaw Valley. claim has been < 


vis “thined. out so that any discovery which may. have-been. made thereon 
. has been lost, and therefore the claimants are not entitled to-a. patent — 
covering this claim. As to the Squaw: Creek elaim, the. contention 


As. made’ that there was no. discovery. of sand and gravel on this claim - 


ae _- prior:to. J uly 23, 1955, when deposits of common. varieties of sand-and 
A gravel were declared hot to be valuable mineral. deposits. within, the - 
“meaning. of: the. mining laws so'as to givé validity. to mining claims: 


thereafter. located for ‘such: common arienles (36, U. S: Cy 1958 ed, 


a sec. 611). 


The ork ade: ae tthe heplng ms bean ae reviewed and 
| while the evidence presented. fully. supports the finding of the hearing | 
examiner that.a, discovery was.made prior to July. 23, 1955, on the 
. Squaw: Valley: claim, the. evidence: does not, in our opinion, support — 
the ‘finding that. ‘a ‘dibeovéry" was’ s made on. 1 the ae. iu: claim 
prior to that date. - | ee 
Before - discussing: the: Saiaw: OSA ‘lain we: “Shinll: ‘consider the 
wees! Service contention that the Squaw Valley claim has been mined _ 
| out. : 
The eedente shows shat: at. “the ae ae the hearing, i in n J uly 1959, 
almost. two. years: after the patent, application’ was filed, the claim was 
still being. worked: and: while the estimates. given. by. the witnesses. for 
the contestant and. for the contestees differ, widely | as to the. amount 
~ of. sand. and gravel, still remaining on the claim, all admit that there. 
- js-still some sand. and. gravel on the claims, “The contestees. testified 
-. that this sand and. gravel is being extracted and. sold at a aa in the. 
7 present: market: and the Forest Service has not refuted this. | 
The situation here is not. the s same as that dealt with in Us na ited States 
 -v. Lem A. and Elizabeth D. Houston, 661.D. 161. (1959), upon which — 


the Forest, Service relies. * In the H ouston case, there’ was no evidence. 


of recent: mining: activities. . The claims. had been mined out. long — 


is ; before 1 the patent. application was made, There it was, foneluded>:. - 


aes on. the: basis of. all of the evidence’ ‘produced: at: the hearing that: only — 


. Dc aie pockets of mineral ores have been shown. to exist on the claims at the te a, 


os ‘present time; that there. is. lacking conclusive ‘or ‘even: substantial evidence. 


: that valuable. discoveries have been made on each of the claims at times in ; eee 


‘the past’; that, although valuable ores: may have been. mined from: ‘some. of: the 


oe daims in the past, no. showing has “been. made that there still, exists. on the . 


A claims valuable deposits of mineral which would justify. a reasonably. prudent 


pee = | = man in. expending - his: time and money in an effort’ ito le a paying 1 mine; | vs 3 
oad and that, oe the e application f for patent must be denied. noe ey es ee 


ae ‘eazy “UIs Se UE “CHARLES. H. AND | ‘OLIVER Me “HENRIKSON- ee, aes 


ees one A 1963. 


Ve a oe eee 


Here, a he. ae aN patent ena was sana and at. Tit fe = oS 


ca of the hearing, a paying. mine had been. developed on the claim and oe 


‘ the. products. of. ‘the. claim. “were. still. being extracted, removed, and, : ee 


- sold. at-a profit. to meet, the current. demand for sand and. gravel.” oe 
~. In the circumstances, the con] jecture that, there i 1s very little sand. nad a 
| gravel: remaining, on the claim cannot: defeat the j issuance of a. mineral cs 
ei “The: hearing examiner. age oe paced. his. finding of  diseoreny 
on. the: Squaw Creek claim. partly on the. fact that. the. claims. are con- — 
-tiguous ‘and. partly. on. the fact. that. some. sand and. o gravel;l has been. : 
| sold. from the Squaw Creek claim. | He stated :, ie 


ae: * ‘Since: ‘these: claims are. ‘contiguous claims, it is: not. required: that pits 


“ ae operated: on. both. claims. simultaneously: or in: competition with - each, other ~ 


as argued. Itis only necessary. that it be demonstrated that the materials from: =. | 
ace each of. the. claims: exist. and that. they may. be. sold at. a profit. This was dem-- Ne A Sao 


-» ‘onstrated’ by. the testimony. ‘of witnesses that they have removed and sold-from. ae 


- the: Squaw Creek Placer Claim at least 20° cubic yards of -sand-and ‘gravel ine: r ie 7 
_ -eonjunction with: ‘their operation of the Squaw Valley Placer’ Claim and that. 9) 


aD additional amount ‘of top: ‘soil has. been removed. and. sold: from’: the: Squaw 


1955, 


Creek Placer Claim. _ Thus marketability. had been: established, prion, to. a daly. 23, ee 


me “However, : a. _ discovery: on one ani dges rot inure ae ihe banat it of . 
a an adjoining claim: Valuable. mineral deposits must be: found within uae ee 
~. the limits. of each claim (30. US.C., 1958 ed., sees. 23, 35)... Thugs. 2005 


oa “unless ’ it is shown that there was a discovery on the Squaw Creek claim. ig oe 
prior to J uly 23, 1955, the claim i is. without validity. te ee 
- More. Is. ‘required, to validate a claim. for sand. eer ‘gravel 3 at ct 


. : a to see or: uncover: the: sand and. gravel on the public domain. . a i 
and file a claim thereon... Before such a claim. has any validity. it 
“ty 8 must. be shown. that. the. sand: and ‘gravel: are. of a ‘quality: acceptable: - 


= for the. type of. work being done in the market area, that the extent — 
‘of the: deposit. is: such. that tt. would be, profitable to extract. it, and 


that: there is a present demand for. the sand and gravel. . United oe 


| States v. Everett F Foster et al., 65-L.D. 1,5 (1958)... 

There i is nothing i in the presdnt: record to. Ee: that pene J uly- 
23, 1955, any attempt. had. been: made to. 9 determine the extent of the: 
. sand and gravel on the claim. a os 
All that. the record. shows i is ‘that the Hees oral ihe. Squaw 2 


wee ‘Valley. claim under Brewer for some. time and. then. _purchased | that: a 7 
~ . claim, One of the claimants. testified : “Andithen. we took an adjacent 
claim: there. because. there: was. gravel. over there, too, and:rather than: ee 


, ‘ be limited, we figured. we had. better have another 20.acres there *:* #2” . ee 
a (Tr. 331. . The claimants built. a road. into. the. Squaw Creek. claim: woe 


oo and, made a. _ canal running. from. the; Squaw Malley, to > the: Squaw : 
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- 


ee “Creek for the purpose ‘of fleas water’ from the washing: ee iene 
) Jecated on the Squaw: Valley: élaim: ‘Both the road’andthe:canal 
eg oe ~entailed: ‘the. renioval of trees’ from the: Squaw’ ‘Creek. elaim: (Tr. 335). Ne : * - 
mee 2 - ‘These improvements “were “apparently : made. in’ 1958, ‘shortly after — oe 
the’ claim’ was ‘located | (Tr. 857, 359). The ‘claimants: ‘themsélves ieee 
-) Ladmittéd that: ‘most’ of the test: holes! on the: Squaw Creck- were “dug 
Eph “recently” (Tr. 358, 864) and. that ‘they’ were dug out ‘of. curiosity |. oe 
sto’ see what: kind. of gravel . was down there. ATT: 343) 5. that some 
- :6f these: holes : were dug in 1956 and’ 1957 onbehalf ofthe: ‘Olympic — te 
a ‘Committee (Tr: 299) and that the material taken from. these’ testholes 
 ;* sdig' for the Committee was good (Tr. 894): and that 6, 7550 cubicyards 
of overburden. were removed from the claim by stripping. | ~The record Cae: 
pg ambiguous. asito. when: that:: stripping. ‘took. place. -Qne ‘of the oe as 
<>. “elaimants: ‘testified: that. “there are-areas that we have excavated on. | 
ey - the Squaw Creek ‘Placer area for the development work that: T Have or 
eee NOL mentioned, and that: has been overgrown » “with grass, as. ‘shown. by | 
aes ~ the photographs, bushes. and the.like, which cannot be readily observed 
vat this date,. but: was. done. long. AZO, SO.We: have. done improvements _ eS 
2 On: both claims, fully: being aware’ of: ie ‘poquiremenita, although they: rae 
~ are contiguous claims’* * *” (Tr. 408). ia — 
_' There ‘was read. into. the record a part. of ‘a deposition made ‘by. ree 
| Oliver *M.. ‘Henrikson ‘ in. ‘connection ‘with private litigation « (Con- he : 


-_ 7 % 


ae testant’s: ‘Exhibit’ NN); in” ‘which: ‘Henrikson’ testified that - they had oo | 


. a 7 removed gravel fromthe claim i in: 1956 and: 1957." “When. asked whether ‘oo - - 
- os gravel was “removed. in 1958, ‘Henrikson’s ‘reply was “I assume some. 
ee gravel was removed, yes. We had [to] maintain—[our annual’ assess- 
tment work]. 2 (TP 4g5, 436.) Henrikson also testified that’ they fel at - 
os Rad sold. gravel from the claim. but he. had no idea of how many | 
cubic yards. ‘had: been. ‘soldi since they ‘acquired the ‘claim (Tr. 436). a 
os "Charles Henrikson: testified that he did not. know when the excava- ; 
ote 2 tiong on Squaw Creek were commenced, | “We haid been digging away oe: 
oa ay that with a » loader for” a Ler or’ 80 before to see what" we have | 
- - Referring: 4 to an area within’ the Saniw’ Cheek, lain’ from which a 
a Certain: material. had” been removed; ‘Henrikson. testified : “We take 
_ -off the soil, you know, maybe eighteen. inches of soil-there, and till, 
cand. in order to do certain improvement: work, you had. to! take out 2 
eon the. material, ‘SO We: just. at random brought our ‘loaders ‘i ‘in there and. oS 
took out’ sobarall’ loads’ ‘and put it: through: the: ‘screening: plant'and 
took it off the Squaw Creek: Placer.’ “(Tr 358: ) Later, Henrikson. > 
es testified that gravel - (approximately 20 Jone) had ‘Deen taken front." 
ce ., the claim “over: number of years” (Tr: 361). PMERRENS 7 
+ Nowhere'in the record is there: any. jndlontion! that prior to j ay 93, ORES, 
"es 1985, ‘the claimants: had done — to determine whether the san eae 


oe une. de 1968 


vg: ots 


ae ake os “o. 8: ws ‘CHARLES JH AND,-OLIVER -M,. ‘HENRIKSON'. ae a 


a «Gaeerettlon se exited: in: uch: aan that” its remoyal. woul. ieee ee - 
- worthwhile.: ‘That its quality may have been similar to that foundon: 
ei. oethe Squaw Valley : claim is not enough if there was not shown; ‘by? oe 
fe July 93,1955, to. be present. on the claim a sufficient. quantity. tor ie 
oe: "persuade. an, ordinarily. prudent: man to. expend. his labor and. ‘means, 0 
with a, reasonable: ‘prospect of: developing a: valuable. sand and gravel 
ee oe operation. “Thie’ fact that. an additional requirement: is made : with: ae 
respect to. claims: located for sand and gravel and other: minerals of: Era 
~ . -wide- spread occurrence; i.e., that. there must be present marketability: fe, > 
(. (Poster-v. ‘Seaton, O71. E. 8d. 836 (D.C..Cir. 1959) ) «does not relieve. 0 
the. claimants from: making ‘such: a showing.’ -Marketability - alone; 
~. will not. suffice (United States v. Quenton. Ly. Brewer et.al. , A-27908: oe | 
ak (Deceinber™ 29, 1959) ; Solicitor’s opinion, M-36295 (August 1 TOB5)Je ye 
The appellees’ argument: that the act of J uly 28, 1955, is ‘pot appli-; toe 
a fs ane to. this claim since the, act. applies. only. to. claims: thereafter- ee 

. located. is not. sound. The. Department. has’ recently held: that, the: ee 
ee ~~ act. ds. applicable . to lands. included in mining: claims: located. prior - Las 
Se to: that. date:: but. not: perfected. by. discovery: prior thereto. United: ie 
ae States v. Kenneth F. and George. A, Carlile, 67. 1.D, 417 (1960). an. 
.. .,'Pherefore,,as the mining claimants did not show. that.the ‘Sua ts 
Bee so? Creek claim was validated. by discovery prior to. July 23, 1955, the. 
~ -elaim .must be declared null and void. and the Batent application, 
as «Covering this claim must: be rejected. oe es 
2 Two remaining contentions. of: ae. Hore a require. ie aa e 
oe eration. One.. is that the claims as located: do not conform. to the: cae 
_- public. Jand. ‘surveys in that, they, are long. and: ‘narrow, wholly unre - oe 4 
ee lated. to: the: usual. square: subdivisions. . The-second. is that. if'a.dise 4230 * 


oe covery is found to: exist: anywhere on either élaim, the. legal! eae 


. ‘subdivisions, outside of the subdivision. ox which. there has. been diss 
covery, cannot. be included. mm the. Seo unless they, are. shown to: ee 
| oy Be. mineral 4 in character.’ “80 > 3 res 
‘As we have found that there hig beat: no: sdiseo vary 6 on the’ Squaw. a 
ae Creek claim, the contentions of the Forest Service, will be. considered. hae 


= only as they; relate to the. Squaw. Valley.claim. 


HERG. The. location: notice covering the Squaw. Valley. cline identifies the: ia 

a eg acres: included in the ‘claim: as ‘the NWYNWYNEYSEMU, the — eas 

OT NiANEYNWY,SEY, and the NEY4.NWANW1,SE1, of séc. 28, Ts 

- 16.N., R.16 E., M-D.B. & M., California. ‘Thus the claim is 1,320 Fost Lees 

| long. and. 330. feet: in. width. “Tt covers portions. of. two. quarter- -quarter: Le 

a? sections.of sec; 28 and. embraces apa of. three 10- ~acre: > subdivisions. aes 
hoy ee ee : ee 4 : ae | 


The ae) laws provide that: 


ee 218. “DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR, 70 ID. 


Claims asually called “placers,” #8 shall be subject i ae Peue Savant: sh ie 


a oi under like circumstances ‘and: conditions; and: upon similar. proceedings, as.are’ : Es ae 
ee ‘provided for ‘vein or ‘lode claims; but: -where : the. lands’ have: “been: previously: oer 
surveyed by the United: States, the entry. in ‘its ‘exterior limits: shall. conform = 


7 £0, the. legal: subdivisions of, the Lag lands. (Bev. Stats. : sec: 28295, 80. U. 8. C. m = 
958 ed., “sec. 35.) : 


ee ee -# Where» placer. claims” are upon’ ’ siutveyell lands: ‘and’ ‘conform to: 0 beat es 
- : s. -subdivisions,’ no further’ ‘survey or plat ‘shall: ‘be required, and: all placer-mining: e 
a claims. located: after the 10th: day.. of May, 1872, shall conform: as: near. as practi-: ! 


. os : cable: with the. United States: system of ‘public-land surveys, -and. the. rectangular An eee 
ae ssubdivisions of such. surveys, and ° no. such Joeation. “shall. include. more. than, = 


twenty acres for each individual’ claimant; but where ‘placer claims cannot. ae 
be conformed to ‘legal subdivisions, survey ‘and plat. shall be. made as ‘on. un- eo ee, 


3 ssurveyed lands; a (Rey. Stats.: see, 2881 < 80: U.S.6., “1958. ed., sec. 85.) 
° Legal subdivisions. of. forty’ acres may be’ subdivided. into ten-acre tracts; : oe 
& cand’ two or more persons, or associations of ‘persons, having contiguous: claims e 


OF any size, although such: claims. may: be less than ten acres: each, may make © — " 


4 joint eutry thereof; but no location of a placer claim, made after the 9th. day — 
7 “of J uly, 1870, 0, ‘shall’ exceed one hundred aiid. sixty’ acres for. any one person 
/ or association’ of persons, which: ‘location ‘shall: conform to the United States: 
“surveys; * * *; (Rev. Stats. sec, 2330; 30 U.S.C., 1958 ed., “sec. 36.) 
~The pertinent regulations provide that under the authority: of the 
.. ‘provision. last quoted: the 10-acre ‘tracts subdivided out of the 40- 
acre legal subdivisions should be consideréd and dealt with as legal 
| ‘subdivisions: and that an applicant having’ placer claim which ‘con- . 
‘forms: to one or more of such 10-acre tracts, contiguous incase of 
two or more tracts, may make entry thereof, after the usual proceed- 
‘ings, without further survey: or plat.. 43 CFR 185. aa Gs 
The regulations also require that placerclaims 
ide ‘shall ‘conform as. near as practicable with the United ‘States system of 
—“public-land surveys and the’ rectangular ‘subdivisions of such surveys, whether 
‘the locations ‘are upon surveyed or unsurveyed lands. — CFR. 185. ee). 
“Where a placer ication by one or we persong can ‘Be entirely: included fe 


‘a square 40-acre tract, by three or four persons: within two square -4(-acre ‘tracts’ 
“placed end to end, by ‘five or six persons within three. square. 40-acre tracts;. 


and by seven or: eight. persons . within. four square 40-acre tracts, such locations 


_ will be regarded: as within. the - Tequirements, where strict conformity, is in- — 
7 . Dracticable,- 43. CFR 185. 28(c). weed , ee 


ny “Whether a placer location” conforms: ‘reasonably’ with ‘the legal ‘sobalistoiis ; Oe = 
4 of. the- public: ‘surveys. is: a: question. of fact: to be determined ‘in’-each. case,’ ‘and. Nang ae 
. no. location. will be. passed. to: ‘patent | without. satisfactory: evidence in. this: re: 


ec: 2 cgard. Claimants. should. bear in’ mind ‘that it is the policy of the Government oe ee 


ene ‘to. have: all entries whether of agricultural. or mineral lands as compact. and 


ae oregular in: form as reasonably practicable, and that it. will’ not Hermit” or. Be hy 


f: ‘sanction. entries. or locations which cut the: ‘public’ domain’ “inte - ‘long narrow _ 


| strips: Or: grossly” irregular’ or fantastically ehayed tracts." (Snow: Flake Frac- a | : : : 
stion. aa 87. I. D. 250 sos y.. oo CFR. 185. >: fe ree a eee ee ce 


oe nes 


oe ay U8 he * CHARLES’ co “AND! OLIVER: ™M. ‘HENRIKSON © Seo? Waren 


st une 4; 1963. 


eee eee Ca 


“The Departmental docisign: ‘cited. ‘in: the: eulaten erondered: on os ee 


: - : November’ 14, 1908, reviewed ' at. Some’ length the past. practices: of 


nig mas 2, ay A Lats 


oes the. “Department.” Te. found that, relying. on early decisions of the 
, Department: (William, Rablin, 2 Bor Dz 764. (1884), and. Pearsall. and page ae 
Freeman, 6 L.D, 997 (188%)), placer miners had located claims of, 
oe every Goncéivable: form. and that. placer claims: of all shapes. and forms. mae 
had been: presented, and. approved for patent, with little or'‘no atten- 


ie tion: being given to the: conformity : ‘provision of: the statute. In: re- io ie 
- viewing the disallowance of patent in the case of Miller: Placer Claim; 


Ha ag: LD. 995 (1900), - wherein. the. claim. covered two. large tracts: of. ae 


ae land over three miles apart connected by a narrow strip of land over, feces 


Jf three miles long; apparently. from 30 to 50: feet wide, it said: 


ee The ‘Departmént disallowed. the claim pecause it not only ‘failed to apr - | 


re proximately: conform: to” the United States. system | of public land: surveys and — 


the rectangular subdivisions thereof but appeared to:be:totally at variarice with 
such system, holding: that: the law: -affords: no warrant for cutting . the public - 
‘Jands into lengthy strips of such narrow. width and such great length, whether 


"the claim be located on surveyed or unsurveyed lands. . (37 L, D. 253. ) 


~The ‘Department. found, however, after noting other decisions on 
; the subj ect, that it. had observed . a more rigid interpretation of: the. 
ie letter of the mining. law than was: ‘warranted. bya: Just regard for the — 
mining conditions and. customs and. the interests in harmony there-_ | 
with. which must have been within the legislative contemplation. | 
After reviewing the amendment to the sere law made im 1872 — 
(Rev. Stats. 2381, supra), the Department said :. Se ee : | 
8 Tt not. only waives further survey. and. plat whe locations upon sur- 
yeyed. ands conform :to legal. subdivisions but: impliedly, contemplates. cases of — 
* non-conformity. The act also DY necessary implication recognizes: locations upon 
° unsurveyed lands. Then follows the broad provision ‘that. “All ‘placer Mining. - 
claims located: after the tenth day of 3 May, . eighteen: ‘hundred: and seventy-two, 


shall ‘conform as near as: ‘practicable: with the: United States: system’ of. public’ 
land surveys. and the rectangular. subdivisions: of. such. survey ;” clearly. meaning 


that these limitations. shall apply whether the. locations be “Upon, surmeyed: or oe 


o ‘unsurveyed land. “(P:, 256. ie 
, ete Department Onde 


Each: case presented. must ‘be considered ‘and: deciaca on: its own. facts. “Con. ee 
formity is required: if practicable. . In the. interest of wise administration and. pe 


_. under the power which we think. ‘Congress thas vested in this’ ‘Department in thes 320. 

phrase “shall. conform as near as practicable,”-taken from section: 2331, supra, - 
aN Ss * and in “order. to keep claims in ‘compact: ‘form: and not split the: ‘public domain wee 

Into narrow,. Jong. and irregular strips, and ‘to provide for fa less. tharsh’rule 


--thanthat which has: been: followed: ‘recently, and. to, cover cases . where. strict oe 
as conformity is. impracticable, it is. the, view. of this, Department: that acclaim ©. 
= hereafter located. by one. or. two: persons. which. ean be entirely. included. within — es z 
a. square: forty-acre ‘tract,: and a claim located: by three or, four. persons, which Gee a a 
a “ean, be. entirely. included: in. two square forty-acre. tracts placed, end to. end, and id a ae 


oe - ae i wre 
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ee claim i otated byt five or six persons Suite can ee entirely included. in. three! i 4. 
Ga pad’ hee square forty-acre: ‘tracts; and. a: ‘claim located. by.. seven: OT: : eight . persons. which Pe ee 
. (Can be entirely . included: in four; square forty-acre- tracts,. should. be approved. et. , 
In stating this. rule it. is necessary. to Say that we do not ‘intend that the forties. a = 
as _ which. are made the unit of. ‘measure. should | ‘mecessarily have north-and-south ee? ak 
of. and” east-and-west boundary’ lines: : Thus; LO inordinately jong. and narrow claim. ee 
@ould’: ‘be patented, ‘and no: Jocator’ would’ be: ‘compelled: to, include non-placer 
ag Ta “ground unless. he so: desired; as was: permitted in: the. case: ee ‘Hogan and ee ee 
a on Placer Mining Claims, supra. (Pp, 258-59, Dn ee er eee sean tea 
While. the: claim: here: under Sore lara tion ‘does not contort: to. the a 
asinl 10-acre legal subdivision, “we do net believe that. it comes within = ©: 
the scope of such.a claim as. was considered in the Miller. case or that — :: 
* the allowance thereof would cut the public: domain irito long, narrow, 
or grossly: irregular: or. fantastic shape. The: claimants. show that 
the land-on the north of the claim i 1s patented and that the claim i as 
bounded east. and west by mountains. ‘They assert that, the claim was: 


located to cover the terminal moraine in ‘which the sand and gravel i 1s 


: found. And, it is to be noted; the: Squaw Valley claim'e can ne. encom-. oe 
| passed within asquare 40-acre tract, een ae a 


We do not agree with the othe contention of the. Forest Service as 


ait. relates to Squaw. Valley. This: contention, as indicated earlier, is. 
that since‘ the claim straddles three regular 10-acre: ‘subdivisions 


(NWYNWYSEY, NEWNWYSEY, ‘and NWi,NEYSE\,) the 


‘portion’ of the claim in each of the regular 10-acre subdivisiéns must: 


be shown. to be mineral: in 1 character, although the ¢ ‘entire claim com, I 
prises only IO acres. eee | 
We do not believe that the dapatitisntal deiisiol eitédl ee the F Forest : 


Service: supports its' position. . In that: case, American Smelting and 
Refining Company, 39. Ly D.'299"'(1910),. the Department was con- 
. cerned with’an application for patent covering nine claims, eight of. 
which embraced 160 acres each and the other over.155 acres. Of the | . 


Be, be Da Ae 


- total acreage. applied ‘for,.1425. 194, acres; a. report of a special. agent - 


indicated ‘that over ‘one- third, or 517.6: acres, consisting of various: 


/amounts in‘seven of the clithis, ' were not ‘mineral lands: ‘On the basis: - 
of that report the Land: Office directed. proceedings: against, those 


lands, specifically. described. ‘by 10-acre) tracts in each of the claims, S 


_ on the ground. that those tracts were not mineral in‘character. The 
on company resisted the proceeding, urging that the order directing the 
_ hearing . was “unwarranted. The Department. quoted with approval ~~ = 

ge Pea trom an: earlier r decision a Herr et a, Vs vi: Hoge ¢ et tale, on. eee - a 
me = ~ i “Conetisting: alr ‘the ‘ata tated relating: to’ 1 mining claims ite ‘seems: dear that ie eo 
ee was not their purpose to ‘permit: the: entire’ area allowed. ‘asa placer claim tobe 

| - acquired as appurtenant’ tO placer deposits irrespective of their’ extent. ° ‘Under. ote 


a the law discovery of mineral deposits ‘is an’ essetitial-act in the ‘acquisition of : = 2 
; -taineral land, and. while a single aeereny is sufficient to authorize the, location Paes | 


oe : 


Brae “Us! ie : CHARLES AND ‘OLIVER M. SHENREKSON' i)? ome 
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of a. placer. elaine ‘and: ‘mmay;i 


in: othe, ‘absence. of any claim: or scidence: to, the econ fea 


fay! be treated as ‘sufficiently. establishing the mineral character ¢ of the entire ee te ae 


_ precludes further inquiry in respect thereto. - oa aN ots oon ee 3 _ 
Tt: would. mot: ‘comport. with the: spirit of. the’ mining ‘laws, a hola that avhere oo a 


“placer mineral’ deposit. is covered: ins any, forty acre. subdivision. of: the. public, ; 
“lands,.an, association. of, eight persons is authorized. to embrace in a mining. loca-. 


tion founded upon ‘such discovery, three other, contiguous forty acte subdivisions 
_of non-minéral Tand’ and’ to. ‘Teceive a ‘patent for: the: ‘same as ‘a part’ of ‘their. : 
- mining claim, . and yet ‘this would: log ically follow. if. the contention: of ‘these 
mineral: claimants’ were: sustained. . th a = : : 
_ In‘answer‘to another contention a the’ company 7 that 20-1 -acre tracts 
: should be the unit of investigation and elimination, the > Department | 


ee ce thee ee 


te « * ‘The ‘statute,: mining “regulations, : and. ‘decisions ceariy “contemplate 2 
~ ‘that a placer location may be ‘nade of ‘a: 10- acre tract in square form.: AR such 


a tract, whether: in. a. location by. itself. or. included with other. such ‘tracts, ina — - : oe 
maximum: ‘location, ‘is’ ‘proven’ “tO be ‘nonplacer ground, ‘such’ tract. ean, Rot ‘Pass ia 


| to entry and: patent. under the placer application. (89: Te PD: B99. “S01, oe 


(The Debate then reviewed the ne regulations and Cecio - 7 Boe 


- and held: 


In: accordance: with the! opeeoing it tee been the fprepeee: of the re depart: S 


ee to order hearings upon protest charging the non-mineral character, oflands) = 
embraced in. applications -for-placer: patents and--to: investigate and determine oo id oe 
the actual character: of. such lands,, when called in’ question,. and. to eliminate. - so ae 
‘the adjudged ‘non-niineral ‘Tania: frony ‘the placer: ‘claim ‘by: ‘rejecting’ ‘the meee ee | 


aetleaee or eancellitig. the’ “entry. pro tanto: . (8% 1 om De 299, 3042). 


Tn the case of the Squaw Valley clair; the: Forest: Service: iallenged en 4 
bb mineral: character: ‘of ‘the élaim, ‘which embraces: only: 10-acres:in 
alli! The: charge: was not! sustained! AL discovery. was'shown to: exist | 
> within: the:confinés of thé 10-acre tract: and’ we believe that ig sufficient. Oa ak 
to. ‘validate: the ‘entire’ dlaim: © <The’ Situation: is not: at: all: anialogous~ ak 
to. the. ‘American: Smelting: case;' supra, which déalt: with association. 


_ selaimg: 16'times'the’sizé of the Squaw’ Valley elaimand which ordered. 

cs ‘hearing’ to: test’ the: character: ofthe lands: in: question. Ais. ‘hoted — 
| ‘above; “e hearing: was. had: in thisicase and the: une. that this 10-acre. : 
“eras is: nonmitieral i am character was not!proved. ipa Soto ics 


“Tn the! eireumstances: of this’ ‘case; we Beliave. iehlat: Tio: wtolatiag: too. 
the: mining laws would be dons by pene the o Baia vealed claim ae 


» to: £0-t0- patent. © (3 


The Forest Saves Saeed an: opportunity: ti prdsant: ‘onal arp . rae 


~ ment, in. support. ofits appeal: covering. the two. claims... .However;, as. 


the: decision inthis case turns upon the evidence: adduced ‘at theitheat- =. 
Ing and upon the’ ‘proper: application: ‘ofthe’ mining laws 'to'the' ‘facts Be 
“and as. the. Forest Service has. cme: set: forth, its Eanolets? of the, evi- ; oe . 


is, reversed. oe as : 
a “Rowan Wann - 


aetel So licitor. 


APPEAL OF RICHEY CONSTRUCTION COMPANY 
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aan 8 oe _ DECISIONS. OF THE: DEPARTMENT OF. THE. INTERIOR (10, LD. > - 


= dance aad tho ne no ha purpose old be: served aby heaving 0 oral : . | 
oo argtimient, Acconlingly, its request i is denied. ; 


poe. the. Secretary oe Ae Aintenor. “(se sec, 910. 9. oA (4) ( a5 Departinental ee 
oe ~ Manual; 24 FR. 1348), the decision of the Director, imsofar as hisde-. 
<2 -gision’ affirmed the holding of the hearing examiner thatthe Squaw pie 
et alley Gravel placer mining claim ‘is a valid claim, entitled to patent, aa 
ee vis affirmed and his decision, insofar as it upheld the hearing examiner: — 

eve deslaring ¢ the » Eauaw £ Creek placer maining. claim to be a valid. claim, i. 


| Tales of Practice: “de ypeaia: ene ale of Practice: EBvidenoe—Rules ie | 


- of Practice: ‘Hearings. sss 
“Where the Board of ‘Contr: act Appeals finds, Upon. the. basis of f newly. discovered 


‘evidetice: presented ata. rehearing, that: its. prior. decision: Was ‘based. largely”. ; 


on testimony that: has. ‘been discredited, the prior | decision. will ibe vacated a ee 


cand the appeal’ will be Temanded to the. contracting: officer for: t appropriate. 


. : action. 
ike “BOARD OF ‘CONTRACT APPEALS 


oa leer dated November 15, 1958, the. conbractine ones Ge! | 
os ‘nated the contractor’s. right to procead: under the above- entitled con-. . 
».» tract. The. éontractor ‘appealed. timely.’ 2. hearing: in that. appeal. 
Wag: held: on’ December: 7, .8 and 9,/1959, at,Phoenix, Arizona. On 
. April.8,1960, thé Board affirmed the decision of the-contracting. officer ae 


(IBCA-187 ee 2< Upon: appellant’s request. for reconsideration, ‘a Te 


7 a hearing was granted by order of the Board dated August 9, 1962. . The a 
; rehearing was held in Phoenix, Arizona, on November 26, 1962. - : 
At: the. rehearing, the. evidence. adduced,. -ineluding. aun of Ns 


a Mr. Knighton; an. authorized. representative’ of the contracting: officer, ie 4 


_. - showed.that.Mx.-Knighton had received favors in-the. purchase. of an 
ees aittomobile from an affiliate of: the Northeast. Engineering. Company, fe be 
which was awarded. the ‘successor: contract for-the: ‘completion of the =~ 
oo awork under - appellant’s. ‘terminated ' contract: ‘That, -c company. also 
- furnished him with a gasoline credit card.” Some significant excerpts oo. 
oe wg from Mr. Knighton’ s testimony follow: : ee ee 
as s 7. ‘The ‘price on the ticket: ‘the companies ‘put “out on ime qwindoiva was: yes & Se : 
ae a ‘eight hundred : dollars. and’ something; and: the price that they: gave me: was twenty ae 
ees ‘three hundred and. some odd: dollars —$2,304: 10, qT think it, was. on ene ee 


ao. 167 ID. 118, ‘BOL BCA par, 2554; "2 Gave, Conti. Bit! 


; 2 ae 


ve heer - “APPEAL OF RICHEY. CONSTRUCTION: COMPANY, 228 es 
Pee. ss June 18, 1963 ee ee ea c oS eM ae Bee 


4, 


ge th - pther ponds; ‘theke-9 was: a $500.00: discount on » this autoinobile someplace? - Loa me 7 


AL It you: want: to call ita discount, yes.2. foes 


“Concerning ; the‘credit card for purchase. of inwliie furnisliad: i te 


. | S Moxehwest Engineering ‘Company, Mr. Knighton: testified. 3 that: he ae “3 
: accepted : the card. from Mr. Baker, the. company’ 5. superintendent, ee es 
onthe’ insistence of: the latter: as. amatter of. friendship, but. HONE ee. 


ae used. the card: and’ never. charged any ‘gasoline to the company.- eS 
| oe _ The automobile transaction. took place i in December’ Of 1958 while og aes 
“ the credit. card. was. issued j in. August: or. ‘September. of: 1960.5 ee 
~~ None of: the information. as to. these. matters was. available. to: the co eae 
eh Board: (or to the appellant) at the time of the Board's decision of ee 
ae _ April: 8. 1960. ue aa 
he: Board tales official 3 notice J that departmental: diacipliniey: — oe 
-geedings : were instituted against: Mr. Knighton and that he was. sus). Po 
Be oe - pended from pay and duty’ ‘status for™ a total of fifteen: days as eS AP ea 
cs “result of the car purchase and gasoline credit: ‘card. incidents: praer te a o 
fo gee ~The: Board’s decision of April 8, 1960, tested largely: on the toate” ee 

- mony given by Mr. Knighton at the hearing of December 7,8 and 9, § 

. 1959, and on records maintained by him. In that decision, Knigh face Pug 


- - Pagolations' of the Department of, Interior ¢ on the subject.1# is 


7 was. described as being one of the. two principal. witnesses. for.the eo 


Government, and as being “the highway construction engineer who, Te Os 


| as authorized representative of the. contracting officer, supervised. the. oe 
aa contract work.’ 6. The “operational limitation” which was a crucial’ - es 


- ee! before the Board “was prio by Emghton ie = aighin | : | . 


“ constriction: engineer he: had never » imposed any Siatancn on. ae wee 


: ". opérations of a road construction » contractor.” * “The: Board: had 
te __ Tecognized that. “the evidence is particularly. conflicting. with refer— ee 
y enee’'to the: ‘effect. of the ‘operational. limitation. on “the, appellant’s a. 


> grading: operations,” »® but decided the'issue in favor-of the. Govern- _ ae 
_ Tnent ‘since - -1t- considered Knighton’ S. testimony. completely eredita-.. fat 
— ble.t "There are numerous other instances in. the. Board’s. decision 
RE which indicate the reliance of the. Board on. ‘Knighton’ s ‘testimony. Fe te 
. ~ Knighton’ S testimony is now ‘seriously discredited: j in the light. of... —. 
se a the: ‘circumstances s suggesting partiality. and. Ampropriety:s as. s described 7 : a 
ao above: A hee ere oe 
on i The. Tadiniy “Affairs ‘Manual: for eon: years prior to the dates: of. fee 
co the incidents involved in the: disciplinary proceedings: contained. Se 
ao 2 plicit. instructions: to: employees prohibiting 1 the. acceptance: of gratui- — 


Qs ~ties..¢ or. favors. 12. These. regulations. of the Bureau of Indian ‘Affairs — ee 


governing. ‘conduct of: ‘emiployées ‘are’ ‘éonsonant with the: polices, and es ¥ 





"Tepe 118. 8 tr,.93, 94. °° «Pr, 108. ak “emr. 120... 67 LD, 121, oS 
167 ED. 122.° 867 LD, 124. - “eT LD, 123. 29 67 LD. 487. Meg. 67 LD. 121, 181. 
aes Peainotes end om page 224, FP tay grt act Py ee 


: ef 
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WE Bate Re 


(athe applicability: of. eoridliot-of dvtenagt: provisions. seichea as thees | ig 
not ‘limited to situations ‘where aictual: corruption ean be proved. AS 


“said. by the Supreme Court:.of ‘the United: States 1 m.- United States oe s pe 


i anette Valley Generating Coinpany:: nu Cs eo eS, 


aos # ae The statute’ As: thus ditected: not’ only. at. austlonor; but also o ateonduet ae 
that tempts: dishonor: This: broad : ‘proscription: embodies a a “recognition, ‘of the | | 
fact. than’, an: impairment. of: impartial, judgment can occur. in..even, the. most = — 
--well-meaning “men, when. their ‘personal: economic interests, are affected by. the. = 
. business. they ‘transact. on behalf. of. the ‘Government: . “Fo ‘this. extent, ‘there--- 


. fore, the. statute is. more concerned with’ ‘what. might have ‘happened. in a given aes 


situation’ ‘than: “with what actually . happened. - It: attempts to: prevent. honest : : 
government agents* ‘from * succumbing, ‘to ‘temptation - -by. making. it, illegal. for eg 


them to enter into relationships which are fraught with temptation. Pilea a nate 


- While: ‘this passage. has. to: do. with. ‘the construction ‘of. oh. statutory * | 


“prohibition ‘its rationale-is equally applicable, ‘to. the construction, of a 


the administrative prohibition. here.involved..,. 


. Since one‘of ‘the prix sary bases of the. Board’s Ss, Ser gion of sf April 5 


4960. has. ‘been’ seriously weakened, “the. decision cannot stand... That - oe 


- 


decision | 1s hereby vacated.” ys : ee ae a ee te ghee eee arta, 7 


- Ss o ro ne = S ~ Conclusion 


bea ct 
te 7 


5 : “action consonant with, the 3 views. = oxpmeed in ‘this ‘ibisione 


Pete tt aE 
ee eee: Paomas M. Duniron Members. a 
We. concur: nes ae ne i < Br RS 


? 


“* 





“November. T, 1951) reads as follows’: . 


“01, Manner. Of: ‘Penforménad:: ws “Hach: employee's should” perform: val, duties: ‘for: the: 


ot 
ved race no 


“Bureaa in a manner. ; ehat mate 
- er rae es : a Pte aireten ue cng ae a oe ids aa aca oe ae PPS, AM aa 3 


ro i: ! aaa he € 5 me = eae z P 
ie 4 


“Hexen J: Staves, 7 ember. , a epee eae te : ne ee 


| ce , a Volume. Tv, Part Ww, ‘Chupter: 9, Conduct. of Employees, Section 902, ot. _Giestive 2 | 


dag “Maintain. all "Wederal: deatings above reproagh, free from any indiseretions, gratuities -_ 


or favors’ ‘that ‘would: Gast. doubt’ or Sabian ‘upon’ himself. or the. administration’ ‘of: the ere: a 


at 
See see Ne ao oh ae cash Oe ame ee ae AO AGE eae MM Soe OB tae tgores [OMA SR Des May a SINE PowEel Sutter % 


ey ‘Department: of. ‘the : Snrentoe: .stipplement ‘th: tiie: Heéaeral: Personal: ‘Maiveaty | ‘chapter fe 
“1D-c2, Conduct of Employees (March 5, 1951). ‘contains ‘verbatim, except for use of, the | 


- word. “Department” in lieu of “Bureau,” the same language as that set forth. in note. 12, 


‘supra; ‘See also," memorandum: dated ’ “May 10, 1956,: “from -the: Administrative ‘Assistant . - 


: mares subject : . Department, Policy. as to pitt acceptance and, pestowal:. 
Ba a bite Us: 520, 549-50 (1960). i ¢ 


Pere eee 


‘tothe light. of; the. ‘Bartiality and: impropriety; suggested: by: ‘the favors: which: “the | ‘Board: has pe yee i 


“found, were received by Mr. Knighton; (dD). he. may, convert the termination. for, defawt, into 


a termination for: convenience ‘and negotiate: a settlement agreement consonant’ witb: the ; 


edema oe 


: ras 4 
fh 
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| "PAUL GORDON” 

| | - AMERADA PETROLEUM, CORPORATION 

A-29382 i oe | Decided May 4, ‘1968* 


Oil and Gas Leases: Extensions—Withdrawals and Reservations: ‘Generally 


| Although a departmental ‘regulation - precludes the ‘acceptance of oil and 
. > gas offers to lease lands within wildlife: refuges and by departmental: order © 
are certain lands. within existing. oil and gas leases ‘are made a part of a. refuge, 
applications for the: five-year extension of such leases should: not be rejected 
on the ground that such lands have been withdrawn, when none of the actions © 
taken by the Department with respect to the lands purports to be a with- 
“drawal of such lands from the operation of the Mineral Leasing Acts, ee 


APPEALS ROM THE BUREAU oF LAND MANAGEMENT 


‘Paul Gordon and Amerada. Patrclerwe Corporation ie ah | 
appealed to the Secretary of the Interior from a decision by the Acting 
Chief, Division of Appeals, dated: August. 31, 1961, affirming separate 
land office decisions which rejected. in part Gordan’ s application 
(BLM-A 035488—A: (Mont. ).) and Amerada’ S: application (BLM-A 
035488-B (Mont.). ), fora, five-year extension of the leases then held by | 
each, | ~The reason. for the partial rejection was that certain lands. in 
- the leases had been withdrawn as a wildlife. refuge and thus the leases 
‘were not entitled to. extension. as to such-lands ee to —— 
43 CFR 199.120(d) 2. . 


The base lease, BLM-A. 035488, was a Sibd affective. June: 1, 1956. 
Subsequently, by partial assignments the -lease. was soptepated ‘into 
the leases.:iivolyed. in. this appeal.. The lands. designated as. being 
within | the wildlife refuge were formerly. under, the jurisdiction of 
the Department. of Agriculture but: were: transferred: to this: Depart- 
ment: by: Executive Order No..10787, effective. November 6; 1958. (23 
F.R:8717). : Thereafter, by Interior ‘Departmental. Order 2843 :(pub- 
lished: November 25,. 1959, 24.F.R. 9488), jurisdiction over the lands 
her-involved. was: transferred. to. the Bureau, of Sport: Fisheries. and — 
Wildlife for , PUTDORES: of bouaranibiinie: une, Jands: a Peers 


i: tk Not in: 1 chronological -bider. :, 7 ; 

4 'That regulation is based upon: ‘the ‘provisions: seoaeaiag the: single five-year extension 
in Section At. of the. ‘Mineral. ‘Leasing | Act, as. amended (30, US. C., 1958 | ed., - See, 228)s 
the Mineral Leasing Act for. Acquired’ Lands’: (80: U.S. Cc, "1958. ed., sec. 852). ‘authorizes 
_ the leasing of . ‘such lands ‘upon, the samme conditions as. s contained in, ‘the leasing: provisions 

of the Mineral eesine ‘Act. 5 ekg - a 
ree eo ar ae den a eee 70: ID. No. 7 


a: 
ro fe sah 
’ 
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- laws as ne dos aipratery. birds and other wildlife. The order 

_. stated that the lands will be administered as an addition to the. Lake 

Mason National Wildlife Refuge. © : | 
The Acting Chief concluded that the ee char as an addi- 


‘ ce tion to this refuge are considered ¢ as effectively withdrawn within the 
-. meaning of regulation 43. CFR 192.120(d). That regulation provides 


- that where upon the expiration of the initial five-year lease term. the 
leased Jands or. any part thereof have been withdrawn from leasing the 


lease -will not:be extended as:to such lands; except that a. withdrawal a | 
shall. not affect the right toan extension if drilling operations were 


being diligently prosecuted on the: expire ation date of the lease, or “if. 
notice of the withdrawal has not been sent by registered mail to each. 
lessee to be affected thereby, a at : Teast 90 days pee 10r to the. termination | 
date of the lease.” =: 7 
The Acting Chief also. Gndieated it the AGtices waqiived by this 7 
| regulation were sent to the lessees 16 months before the leases were — 
to terminate, and that such notices were adequate notices of the with- 
drawal even though they erroneously. indicated, in relation to the pro- 
vision above regarding the conducting of drilling operations, : that. 


| | drilling operations had ‘to be commenced before November 17, 1959." 


Both appellants contend that the error in the notice made it defec- | 
_ tive and that thus the leases are entitled to extension for that reason. 
They have also made other contentions relating tothe authority of the. 
| Secretary to withdraw thése lands from leasing so’asto preclude their | 
right to an extension, and also as to wae ner: the: Secretary: did, In 


a fact, go. withdraw the lands.” 


There | is, as the appellants have saueaudsne a _ statutory and ‘con- 
actual right to an extension under the. conditions. and terms: of 
. the statute, regulations, and lease: See Solicitor’ S opinion, 62.1.0 D. Ae 
(1955), but compare Seaboard Oil Co., 64 1.D. 405. (1957). ‘The ¢on- 
_ ditions which would preclude. the eetension relied’ on- ‘by the Bureau... 
were.the cited withdrawal, the giving of the notice, and ‘the lack of 





| ‘drilling operations at the termination of the lease. Tt is unnecéssary.,.. | 


to resolve. many of the appellants’. contentions ag it appears that the 
determinative issue here is:whether the Secretary: did, by Depart- 


mental Order 2848 and also by regulation 43 CRF 192. 9 cited by the — | 


_ Bureau or: any: ‘other. action, effectually: make a withdrawal of the 
- lands within the meaning of the regulation referred to by the Bureau eae 
and section 17 of. the Mineral Leasing Act; supra, fn.4. | 


~ The effect. of Departmental Order 2843 was to add the lands involved: <. 
here to:the:wildlife refuge by transferring jurisdiction: to the. Bureau a as 


of en Fisheries and Wildlife. However, there was paothing 3 in the | 
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} cone of the eee Re io sidan te lends: ‘from oil Laid 
gas ‘lesan. Therefore, the. adding of the lands to the ‘refuge by that, 


> eriee did. not, of. itself, constitute a removal. of the lands: from. the a 


operation of the Mineral Leasing Acts where there was no such exclu- 


- slonary. language i in the order. Bee Jo ames K. Tallman et al., 68 I. D. : 
256 (1961)... 7 | | 
. With respect to oil and: gas 4 ieading. o on ceeldlies eye ine Depart. = 


Z ment has issued regulation:48. CFR 192.9 which states as the leasing a 


= policy and procedute: of the Department that no offers for oil and gas: 


leases will be accepted and no leases covering lands within the refuges 


- will. be. issued except in. certain. circumstances not. relevant here. ‘The 


~ Bureau relied. on this regulation. for its action in. rejecting the appli- - _ 
cations for extension.: Although.the regulation did set. forth apolicy 


regarding the acceptance of. lease: offers, there is no language regarding 


extensions of existing’ oil and gas leases... A discussion of theregulation . — 


‘is set forth in a decision, Richard HK. Todd et al., 68 I. D. 991 (1961). 


In that decision the Department indicated that the Secrétary was not oo 


nd purporting to withdraw lands from oil and. gas leasing. or-exercising — 
any. authority.to withdraw, lands but that in exercise of the Secretary’s — 


- discretionary - authority ‘to issue leasés. the regulation established: a 7 


departmental policy to réject’ oi] and gas lease offers for lands within — . 


the refuges. Thus the regulation cannot be considered as a with-_ 


_ drawal nor can the action. of the land. ‘ollice 1 in. sending the notices be 


_ considered as a, withdrawal of the lands since it. was not in accordance 


: with the established procedures for making a withdrawal. Seo 


Richard K. Lodd, , SUPTA. | 


_ Thus there was no reason. ‘for hone to end the ces and tt . 
was error not to do so. This determination does not: preclude the | 
a Bureau from. requiring of the lessees any. stipulations oO may be. ie’ 

ee necessary. for the protection. of the refuge. . | 


Accordingly, pursuant ‘to ‘the. authority, delegated t to ike Solicitor 


- by-the Secretary.of the Interior. (sec. 210.2.2A(4) (a); Departmental 


7 Manual; 24 FR. 1348), ‘the decision. appealed from is reversed and the 


7 - cases are remanded to the Bureau of Land oe for further 
7 : Dua action, consistent vam ‘this decision. | 


ope F. none _ 
Assistant Solicitor. 
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HOPE NATURAL Gas COMPANY | oo 
A-929871 Decided June 25, 1963 


Oil and Gas Leases: | Aoghired Lands Leases—0il atid Gas Leases: Descrip . 
tion of Land — : 


| An oil and gas ‘Jease offer for eneaevered. acquired Jand which fails to include 
a metes and. bounds description of the land sought for leasing but describes 
“the land by tract numbers is not’ defective for failure to include a metes — 
na - and bounds description, with the courses and distances between successive 
. angle points on the boundary, unless the deed under ‘which . the land’ was 
i acquired fails to include such a description, _ . 


3 Oil and Gas Leases: Acquired Lands Leases—Oil and Gas Leases: Deserip- | 
tion of Land nara ae oa ) 


es An oil and. gas lease for unsurveyed acquired land is not defective because 
it is not accompanied by’ a map or plat showing the location : of the land — 
_ applied for within the. administrative unit or project of which it is a. part, 
--- but the offeror may be required to submit. a satisfactory showing, of such 
. a map or plat. , 


APPEAL FROM THE BUREAU. OF LAN D MANAGEMENT | 


Hope Natural Gas Company has appealed to the Secretary of the 
Interior from a decision dated January 10, 1962, by the Division of 
Appeals, Bureaw' of Land Matnigement. The appeal arises from 
the following facts: _ 

Fifteen tracts of Jand within the Monongahela National Forest’ in 
Tucker and’ Randolph counties’ in’ West. Virginia were previously 
leased for oil and gas purposes. ‘ When the previous leases terminated 
by. operation of law on March 31, 1961, the land office, pursuant to 
departmental regulation 43 CFR 92. 43, posted” a notice announcing _ 
the availability of the tracts for oil anal gas leasing.’ ‘The Company 
filed’ seven different offers ‘for the tracts (BLM-A 057005 through | 
057 O11). Eighteen. other persons filed fifty-three different offers for 
these same tracts and, because the offers were filed during the simul- 
taneous filing period, a drawing was held as a result of which prior- 


ities were established for eight: different groups. ‘of offers. The Com- 


“pany’s offer 057011 was awarded first priority’ for the eighth group 
and those of other offerors, for the other groups. | 

The Company filed:a protest alleging that all of the offers, except 
its own, were deficient. It grouped the protested offers in three cate- 
gories: (1) those that designated the land by tract number only and 
did not contain any deed or recording information and were not ac- 


- companied by maps; (2) those that designated the land by tract 


- number only but contained information concerning the deed by which © 
‘the United States had acquired it and the eeconmg of the deed but — 
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were not once by any maps; ‘and (3). ‘those fae designated 
the land by tract numbers only but: coritained deed and recording in-— 
formation and were accompanied by maps showing the location of 
the tracts in the different areas of the national forest. The Company _ 
contended that all these offers did not satisfy the requirements of | 


the applicable ee ee 43° eo 200. (a), which ae 
| provides that— er | -_ 


Hach offer SOR aut aoniein + ee a complete and accurate S deaeention. of _ 


the lands for which a lease or permit is desired. * * * If not so surveyed. 
{under the rectangular system ‘of public land surveys] and the tract is not 
. within the area of the public land survey," * * * it must pe described in a man- — 


ner consistent with the’ description ‘in: the deed ‘under which it: was acquired,. 


amplified | ‘where the deed. description - ‘does not. supply. them, to include the | 


. courses and distances between the successive angle points on the boundary of 


the tract, and adequately. shown on a plat. or map to permit its location within 
the administrative. unit or project of which ittis a part. In all ‘cases the’ de= 
scription should, if practicable, | refer to (1) the administrative ‘unit or project 


of which the land:-is a: ‘part, the purpose for which the: land. was ‘acquired ‘by 


ae the United ‘States, and the. name of: the governmental body: having jurisdiction = 
— over the land, (ii) the names of ‘the persons who. conveyed the lands to the 


United States, (iii) ‘the date of such conveyance, ; and the aes Uber ani | page 


; number of its official recordation. E 


~The ‘Company contends that all the protested offers have a common | 
defect i in that none “described” the land applied. for but merely “desig- | 
nated” it ' by reference to the tract’ number or numbers | given the land 
when it was acquired by the United States. The Company contends 


that some of the protested offers have. a ‘second. fatal defect in that — 


they ‘were ) not accompanied by maps 0 or r plats showing the location. of | 


it i is a part, Both requirements, the ‘Company. asserts, are ° plainly 


| Bpenes out in the regulation. 


v) 


The land office rejected. the first sink of protest but pis the 


second ground, holding that the offers. submitted, which’ were not 


accompanied by the required maps or plats, were defective. ‘The 


Division of Appeals re] jected the protest as to both grounds, ~ 


Essentially. the same contentions made by the ‘Company here acd - 
recently been considered 3 in the case of Merwin £. Liss et al., BLM=A 


045569, ete. They were rejected by the Director ofthe BureauofLand = 
Management ; in a decision dated May 31, 1968, approved by Assistant =—- 


Secretary: Carver 0 on: rst une 4, 1968; ae 0 a LD. 231, The Department held 


a “Lands within the ‘area: ‘of: ‘the. publie land’ surveys” ‘are . those: fenth ‘and west of the 


a Ohio and Mississipp1 Rivers Aezeent Texas) and fa the States: of Misstep fea 
| Florida, and Alaska.’ ve ee eee > i : a 
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‘in. that. aoe os that.a deseepnon of hed by its tract number i is ‘suf 


~ ficient ‘and that. the land need not be described in an offer. by. metes | 


and bounds, giving courses and distances ‘between successive ‘angie 
_ points on the boundary, if such courses.and distances are given in the | 
deed under which the land was acquired by the United States. The | 


- Department also held that the regulation does not plainly require an 


offeror to accompany his offer with a map or ‘plat showing the location — 


: of the land -in the. administrative Prolene or unit in which Eg land E: ie 


is ‘situated. : se | 
The Department held hee an offeror who did not give a 1s metas and 


- pounds. description in his offer could be required to furnish proof that 


such a description was. contained ‘in the deed or deeds of acquisition _ 
and that his offer would be defective if the deeds did not contain such’ 
oD. description. ‘Offerors Liss and Wasserman in that case were re- ' 
quired to furnish such proof... Likewise, the holders of the protested 
offers here: should be and will be required. to furnish such proof. in 
asa to establish the validity: of their offers as to: this requirement. ° 
~ So far as furnishing a map or plat is. ‘concerned, in the Liss case — 
supra, it was found sufficient that the offers of Tes and’ ‘Wasserman 
contained a reference to the official status map. on file with the Forest 
Service. In fact they had furnished a copy. of the official status map 
with one of their offers. I believe that, as with the requirement for a 
metes and bounds description, an offeror who does not furnish a map 
or plat with his offer may properly be required.to prove that the land 
for. which he has applied - is adequately shown on a plat or map so 
as to permit: its. location within the administrative unit or project. of 
which it is a part. The simplest. way to do this, of course, would 
be to furnish. a copy. of such map or plat, but it may be possible to 
make a satisfactory showing i in some other manner. _ | 
_ Accordingly, upon the return of this case to the Division 6 Field 
| Services land office, each of the offerors whose offer has been protested 
: ‘should be afforded a reasonable period of time to furnish such show- 
- ing as is necessary. to qualify. his offer insofar as the two requirements | 
discussed 4 in this decision are concerned? _ 
| Therefore, pursuant to the authority delegated. to. the ole by | 
7 the Secretary of the Interior - (sec. 210.2.24 (4) (a), Departmental | 
‘ Manual; QA. F, R.. 1348); the. decision appealed from is affirmed as 


te The: offers: whieh: were. not ivan: fivat: and were rejected. for that: reason, sunjese to 


Bh ties reinstatement in the:event.a. prior: ‘offer: should: not: prove. to be. qualified, will, not be rein- 


stated” 4£° a. prior’ offer. ig accepted... “It. MAY:, not be. necessary. to. prove the validity: of. such . 
offers: unless: and: ‘until: they: are: ‘reinstated. However,: it: is: not: intended. ine this. decision” 
to. spell out or prescribe the exact procedure that should be followed as to each. case. This — 
decision holds merely that. the offers protested were not necessarily defective at ‘the time” . 
when. they were filed for the reasons asserted by the Company. . te 


es Tune. 25, 1968 | | | 


F ouees aa the case: is: - eed for further appropriate action: im 

; accordance with this s decision. ve ee 
- | xs F. oo 

Assistant Solicitor. 


: Merwin Ez Liss te ee ee a - ; May 31, 1963 
Jacob.N. Wasserman ee 4 
New. York State Natural Gas Corporation _ 


| New York State Natural’ Gas Corporation has saiehal fa a 
‘ decision dated December 19, 1962, of the Chief, Minerals Adjudication — 
| Section,. Division of Field. Services Land Office, dismissing its protest - 
against’ certain. noncompetitive acquired lands fractional interest: oil 
and gas lease offers of Merwin E. Liss (BLM-A 045569 filed Novem- — 
ber 15, 1957, and BLM-A. 045920 and 045921 filed J anuary ¢, 1958) | 
and - of J. acob N. Wasserman (BLM-A 047587 and 047588 filed Sept. : 
tember 4, 1958), which predate and conflict with lease offers of: appel- 
ae (BLM-A. 065609 through 056614 filed September 10, '1962).” 
~The issue ' presented on-appeal is whether « or not the descriptions of 
lands contained in the lease offers protested against: meet the require-_ 
ments of 43 CER. 200. Vet )s as amended | on y May 22, 1959. (Gr. 20175, 
24 Fed. Reg. 4141). ie : 
_ Although it 1s éontendsd by’ appellant that: the descriptions con- | 


- tained 3 in ‘appellees’ Tease offers were ‘defective both ‘prior to and fol= 


lowing the amendatory change i in 43 CFR 200.5 (a) on May 22.1959; 
we find it unnecessary to rule upon the earlier status of these: descrip 
tions for the reason that their sufficiency must be- determined i In-ac- 


_ cordance with: the regulatory provisions in ‘force at the. time: the lease . | 


‘offers’ ‘were first'considered otherwise valid (see. F ootnote 1, supra) 5 : 
notwithstanding’ the fact that'the: appellees had not been apprised of 
the amendatory” ‘change and: had ‘not ‘been a an: poupor any to | 
7 comply with the new ‘regulation? — as oo ee eae 
“ 2. In its ae appellant. contended that appellese ede atfets, were defective in ino other 
respects and that. these defects were not’ finally cured by appellees: until October 16, 1960." 
By that date, appellant stated; the regulation: ‘governing. land: descriptions in: lease: offers. 


had been amended by Circular 2017 (on May. 22; 1959) to require more information than had. 
_ ‘been. previously ‘required, with the result ‘that appellees’: land ‘descriptions were rendered 


_ defective; if‘they were. not: already. defective under the. provisions of the. regulation. in effect 


atthe. time. the lease offers were originally filed. ‘The land office decision sustained appel- 


'  Jants: protest concerning the existence ‘of the two other defects and the date as of: which» 


- these defects’ could: be considered: cured... This: holding stands - unchallenged by. appellees 
_ who; infact, appear to concur in it. Since upon. examination of the facts and the applicable. 
law Wi “think that portion of the’ decision to be: correct, further discussion thereof is « con= 
sidéred- unnetessary. - 8 ue 
. , 2"The land office decision. misconeeived the law in this respect. ‘See Genia Ben Hera. 82 
ED. 400" (Novanbee! 16, ane) ee ees : . 
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Under the cited amended regulation, ‘the two requirements for the 


land description, where the lands are not surveyed under: the rectan- — 


_. gular system of public land surveys, are as follows: 


(1) It.must be deseribed in a manner consistent ‘with the - dessoit: soa 


_ tion in the deed under which it was acquired, amplified where the deed. © 
. description does not supply them, to include the courses and distances 
between the successive angle points on the boundary of the tract, and. 

(2) It must be adequately shown on a plat or map to permit its 
location within the sdministrative unit or Pro) ject or which 161 1s a part. 
= ee reference } 1s en to thie various pence tracts applied for by 
. the official-tract number together with the acreage comprising. each 
tract,. with further reference to “the. official-status map [upon which, 
these. tracts are shown] for LU project PA-4, Site 3, Bedford County, 
Pennsylvania, on file with the Forest Service, Department of Agricul- 
ture; Washington, D.C.” One of the Liss olfers, BLM-A 045569, 
contained 2 copy: of the official status map. . : | 

In connection with the. first requirement. nae ee the 
question is whether a, reference to the official tract number meets that 
provision. of the regulation.. The Department! has indicated in several 
cases involving 43 CER 200.5 (a) as in effect: prior to.the 1959 amend- 
ment, that a description of the whole of a tract by reference to. its 
number is sufficient. Celia R. Kammerman eé al., 66.1.D. 255 (1959) ; 
Merwin E. Liss, A-27924; A-27940 (August 31, 1959) ; Merwin E: 
| Lass, A-28142 al anuary 19, 1960). The particular provision, at that 
time, required that.the lands must be described in a manner consistent. 
with the description in the deed. ‘The additional language shown-in. 
(1) above was added by the.1959 amendment. ° We believe that: under. 
the current language an offeror could reasonably interpret. the: provi-. » 
sion.to require the inclusion in the offer of “the courses. and distances. 
between the successive angle points on the boundary of the tract” only. 
where the deed did not contain them. . If the.inclusion of such courses 
and distances in the deed can be established, we believe that the offeror. 

may be considered to have’ met the requirement, as worded. éurrently.. 

- Although the Department, no doubt intended to secure more informa- 
tion in the offers than submitted here, it is‘our. opinion ‘that the said © 


- offers cannot be held to be defective ander the current, language of the © 


first requirement unless the offeror. fails to establish that the deeds — 
7 of acquisition: ‘contained courses’ and distances between’ the suctessive | 
angle points on the exterior boundary of the tracts,’ a ce 
_ Accordingly, offerors Liss and Wasserman must te aes to: ae 
mit proof that the deeds of acquisition actually. ‘contain. the..said- 
courses and distances, and, if the deeds do not contain such informa- 


‘ah (ORME EE ope WATURAB Gas Gor FS 5933 
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eee a vn ahoald be held. defective. his. at least, is 5 required 3 
under the current language of the regulation. 
The: sécond requirement’ quoted above is that the landg be adequately | 
- shown on a. plat or map to permit its location ‘within the administra- 


tive unit or project of which it is a part. It does not require specifi- 


cally that the offeror supply such a map with his offer, but.rather _ 
that the Jands be adequately shown on a.plat or-map.. The Liss and > 
Wasserman land descriptions contained a reference to the official © 


_ status map on file with-the Forest Service. We believe that an offeror _ 


could reasonably interpret. this. provision. as requiring no more, than 
‘was supplied in this case. 

It has been contended ‘that under this provision al offer must: oe 
‘taina copy. of: sucha map. -However; it is our opinion thatthe lan- 
| “guage: of this” provision is not: so clear that a description in an offer 

should be held defective for: failure to include such 4 map in the de- 
‘seription of lands, for which a. lease 3 is, desired.” Cf. Madison. Oils, 
| gee et abe, 62:1.D. 478 (1955)... bes 
- Therefore, it: must:'be held: that: the fees of ie mel Wieaian 7 
enjoy a preference right over ‘the offers of the New York State-Nat- 
ural Gas.Corporation, and.the offerors are entitled to leases of the 
lands in. question, if they can show the deeds of acquisition of the lands 


se et actually contain courses and’ distances’ between the successive angle 
‘points on the exterior boundaries of the tracts. ‘The offerors, Liss — 
and Wasserman, are allowed’ 1% days from notice hereof within which — 


to. submit such‘ additional showing to the: Division of Field Services . 
‘Land’ Office, failing © an which ‘their offers: will be: vas alee 
: without further notice. 
The Jand’ office decision is so misdifed: oe 
OT isto: be noted, in the event the Liss and Wisseiinian’ offers ate 
‘finally rejected, that: Tracts 76, 1832 and 1833 of the lands ‘here. con- 
‘cerned are situated within the lirite of the known geologic structure 
“of the Five Forks gas field, as of Juné 21,°1962, said status having 
“been reported by memoranda of ‘the Director, Geological: Survey, 


dated October 3, 1962, and April 15, 1963.3 Therefore, in thé event of . 


: final ejection of the: Liss ind: Wasserman lease offers for these lands, 


- ‘y: 3 


ae The. report. dated. October 3, 1962, a the. Director of the ‘Geological: ‘Garvag relates. to 
‘3 Tracts. 76 and 1833 and his report: of April 15, 1963, relates to Tract 1882. ‘The latter — 


- report corrected: an‘error which ‘appears of: record: (report dated: October. 1, :1962): whereby — J 


_ Tract: 1882 . was. erroneously reported. as not - having been situated. -within’ the. known 


. geologic ‘structure of a producing oil and gas fiéld. The corrected report ‘places this tract _ 


‘within? ‘an: -uidefined ‘structure as: of. June: ai, aoe Bee: The. Secor ON ween 
Ar 28897, -(September-12, (1962).° 7 et g WIL ee a oe et eee ey 


AS a es 
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- the: lands would be subject only to. corpetitive ion! bidding under 
i seemed of 30 Uz. Ss C., 1958: ed., sec. 226 ne from: June 21, 1962. 


Kar, 8. LANpsrnom, as. 
ee eee ee Director, “ 
-ApPRovED farelngie fee Pe ees ee re 

Joon A. Carver, JR. | ae. : 
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oy ek es ; oe fe "STATE OF. CALIFORNIA 
‘A-29009 - ooE - Decided Tune’ 26, 1963. 


Siate ieihanses: Equal Values—Eminent Doinain 


Where land offered by..a State in. exchange for. public, iana.: “pnrenant to 
a . section 8 of the Taylor Grazing Act,. as amended, has. been. used, by: ‘the . 
ae Department of the Navy for. several . years under -leaseholds.. “acquired: 
‘nS through condemnation | proceedings ‘and the. Navy’ s usage as® “depressed 

“the value of the State’s land, thé value of the land. Lon the purpose of 

determining whether the. offered. and selected lands are. of. equal value’ is 

~ to be the amount. that ‘would have’ to be paid for. the. land by- the. cuted Z 
25 States i in Brpeeen te brought to condemn ‘the fee.’ eect we 


i APPEAL FROM THE BUREAU OF LAND MANAGRMENT 


The State of ‘California. has. appealed to the: Secretary oft. the Tn- 
terior from a. decision dated May.-8, 1961, of the. Appeals’ Officer, 
Bureau of Land ‘Management, which ‘affirmed the rejection: by the 
_ : Los Angeles land office of three applications to exchange State- owned 
‘land’ for: public. domain ‘pursuant to the. provisions of. section. 8. of 
the Taylor Grazing Act, as amended (48 U.S.C., 1958 ed:;:sec.. 315g). : 

The State’s apace one were. filed. on March 28, May 3, and: De- 
-cember 21,1955, respectively. In its. applications, as amended, the 
State offered. ‘a ‘total of 17,108.74 acres of State-owned land in ex- 

change for 11,768.48 acres of public domain. In 1952 the Department 
-of the. Navy had created ‘the Twentynine Palms Axtillery - and Anti- 
Aireraft Weapons Training Area known: as the’ Marine Center. = 
“Within the boundaries of the training center there are. about 29;000 
acres of State land, 17,000 of which have been offered -by the State a 
in the exchange ipplications: under. consideration. Because the State 
ands are ‘surveyed school sections, ‘that is, sections 16‘an 36 ‘in each © 
-township, the offered: lands are scattered. throughout. the-area covered 


| ‘by the Training’ Ceriter.* The Department ofthe Navy, in'1952;.ac- 
quired a. leasehold: interest. in the State lands through: condemnation. es 


_ proceedings and renewed it each year until June 30, 1958)’ The’ Navy 
then instituted a condemnation action to obtain title to the 17,000 
acres against the State under which it has taken possession of but — | 
= ‘not title to the land. 7 : 
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‘phe statute authorizing State exchanges provides: + oo re es : a 


“(ey Upon application of any State to exchange lands within « or ” sithout. ‘the = 
boundaries: of a grazing district the Secretary _ of the Interior. shall, and i is 
‘directed to. ‘proceed with ‘such exchange at: the earliest ‘practicable date and to . 
| cooperate fully with the State te that end, ‘put no State ‘shall be: permitted to. 


‘select’ lieu. lands in ‘another - State. :The Secretary. of ‘the : Interior’ shall: accept | _ 


on behalf of. the: United States title to any State-owned lands within or with- — 


‘out. the boundaries of. a grazing. district, and in. exchange therefor issue. patent i 


to. ‘surveyed grazing distriet Jand not. ‘otherwise reserved. or. appropriated” OF: un- | 

appropriated and unreserved surveyed public: jand: and in “making such ex- 

change the Secretary is authorized’ to patent: to such State, land either of ow 
. value or of equal acreage: * * *, 43° U.S.C.; 1958 ed., sec.. iO: ? 


_ The pertinent regulation i in turn reads: 


: ‘aw application ‘for exchange may be. “made. on ae basis OF equal: area. ae 
| equal value. . However, with respect to all. exchange applications | filed after 
Bi une 20, 1946 the Secretary of the Interior will consider and 1 determine the valué 
wales: ae one ee sélected” laud - are aporosimately equal.” An’ “deter- 
‘mining. such. values, ‘consideration will be: given. to such. matters as the actual 


= Appraised. value, of the lands, the. benefits of consolidation or. blocking. out of 


land ‘holdings. by the State and the Federal Govertiment as a result ‘of the pro- 
posed. exchange, the size of the areas. involved, the value of the surface or other 
resources, including such reservations of minerals: or easements as May. be made 
' by the State or the United States, and any other considerations. which ‘may 
have appropriate bearing. onthe value. of the: ands. involved. 43° CFR. 147. 2(b): 


“In accordance with the usual - practice,. the’ land. ‘office appraised 
both the: offered. and selected lands. and: concluded that the value of 
the ‘selected lands was much’ greater than the value of the offered 
lands, $691,465 to $99,396. ‘The State: made ‘its own appraisals of | 
the: lands involved.and concluded that the selected lands and offered 


lands: are ‘substantially equal in value. When the differences between 


the State'and land office appraisals. could: not be reconciled, the land. 
office rejected. the: applications. From that decision, the State ap- 
pealed first to.the Director.and, upon its affrmance,.to the. Secretary. 
_..»The-discrepancy in the valuation of the offered lands’ is a result.of 
; different, bases upon which the values were computed. ‘The land office, 3 
basing’ its appraisal upon the circumstances: existing: at the time-of 
__ the appraisal, held that:the highest and best use of the offered lands 
are: their. present: use. for military. training purposes’.as a" ‘bombing | 
| and gunnery range and. valued: them accordingly... The: State, on 
the other hand,. insists that. the offered. lands should be: ydlued: at: 
their: présent: tharket value’ based : upon “thie!-highest and. best: use | of 
_ the lands as though the training center had not been established. It. 
bases, its valuation upon the a received for sales of comparable | 
| lands for small tract development. 
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For the purposes of this appeal oe may be assumed that the present 
‘market value of the offered. lands is less than it would’ be if the 
Jands ‘were not used as part of the military training center and that 
the value of the lands prior to the time the Navy took possession was 
more than it isnow.. It may. also be accepted that, in eminent. domain 
‘proceedings a, landowner is to be. compensated.on the: basis of the 
value of the property as of the time the United States takes possession, 
undiminished by any use previously made by the United States of 
the property which depreciated its value prior to the taking. | ‘See 
United. States v. Virginia Electric and Power Company, 365 U. S. 
624, 636. (1961)... Finally; it is not.disputed that, if the Bureau of 
Land Management appraisals are. proper, the offered and. selected 
lands are not of equal value and the exchanges cannot be approved. 


The question then is whether’ the Secretary, 1 in equating the value 


of offered and selected lands, is to appraise them on the basis of the 
facts existing: as of the time: the. exchange. application is filed or 
whether he is to use-as a basis for the value of the offered lanids:a 
value ‘determined by what the United States would have to pay for 
7 ‘the lands in a ‘condemnation | action following a usage ‘of the lands | 
by the United States. which. depreciated the. value of the lands. | 
Whether -the. offered lands. are: acquired. by. exchange. or. by. con- 
demnation, title to the lands is to be held in the name of the United 
States,’ riot the Department. of the Interior-or the Department of the _ 
Navy: Thus, the United States:is the party In interest, even though 
the. responsibility of paying for the Jand in-kind (through: exchange) 7 
or in money (through condemnation): is that of separate agencies of | 
the United States. If the situation is thus viewed fromi the’ position 
of the United States.as an entity, the fragmentation of its obligations 


becomes an exercise in the semantics of government. accounting rather 
than a determination of:equal value within the meaning of the statute 


and regulation. The equal value which they command is equal value 
a the United States, not equal valueto this Department. 

Accordingly, it is concluded that in ascertaining the value equiva. 
lency of the lands selected and offered, the value of the latter is to 
be determined on the basis of the compensation that the United States 
‘would have to pay for condemning the land forthe Navy. | 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the. Interior’ (sec. 210.2.2A (4) (a), Departmental 
Manual;24 F.R. 1848), the decision of the Appeals Officer is reversed 

and the case is remanded for Turther proceedings consistent herewith. 


| ‘Epwaxp Warnssne, | 
eae aia 
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_ AUTHORITY TO CONSTRUCT PACIFIC NORTHWEST-PACIFIC 
Bede aces TRAN SMISSION LINE 


Bureau of. Reclamation: Construction—Bonneville. Power: Administration a 


‘The ‘Secretary of the Interior has. authority to construct transmission: lines 
which would ‘be used to transmit to markets outside the’ Pacific Northwest 
power generated in the United States Columbia River Power System ¢ of the 

.., Pacific Northwest. igs 7 


~ Bonneville Power Administration 


The. Secretary of the Interior is under no: eatiters: geographic limitation na 


> 2 2 of authority to construct such transmission lines other than the limita- | 
tion in: the Bonneville Project Act that transmission must: be within eco- — 
. nomic transmission distance. 


“M-36656000 ae ea Av gee: eae 
To: Tum Sucuprany 6 OF THE. wer TERIOR. | | = 


Supsncr: _AwTHORITY To Coxeioct Pacretc Norrawesr-Pactrre 
| | _ SourHwest TRANSMISSION Linn : 


A question has arisen concerning the authority of the Sourstary 
| of the Interior.to construct a transmission line between. the Pacific 
Northwest: and the Pacifié Southwest either through the Central 
Valley of California to San Francisco, or through Nevada to. Los 
Angeles. For the reasons hereafter expressed it is my opinion. that 
the Secretary possesses ample present, pe ee for the construction 
of such transmission facilities... | 
The Bonneville Project Act provides: 


In order to encourage the widest possible use of all electric energy that: can 
be generated and marketed and to provide.reasonable outlets therefor, and to 
prevent the monopolization thereof by limited groups, the administrator. is au- 
' thorized and directed to provide, construct, operate, maintain, and improve 
such electric transmission lines and substations, and facilities and structures 
appurtenant thereto, as he finds necessary, desirable, or appropriate for the 
purpose of transmitting’electric energy, available for sale, from the Bonneville 
project to existing and potential markets,.and,-for the purpose of interchange 
of electric energy, to. interconnect the Bonneville project with other Federal . 
proj jects and publicly owned power systems now or hereafter constructed” silane 
(Sec. 2(b) : 16 U.S.C. 882a (b) ). | | 

Subject to the provisions of this ‘Act * * + he administrator shall negotiate 
and ‘enter into contracts for the sale at wholesale of electric: energy, either for 
| resale or direct. consumption, to public bodies. and cooperatives and to. private 
agencies and persons and for ‘the disposition of. electric ‘energy. to. Federal 
agencies, (See. 5(a) ; 16 U. 8.¢. 882d(a)). 
| The administrator is authorized. to enter into contracts with public. or pr irate 
- power systems for the mutual. exchange. of unused exeess power upon’ suitable 
exchange terms for the. ‘purpose ° of: economical operation. or of providing emer- 

geney or break-down rélief.. (See. 5(b) 3 16 U. S.C. ol) 
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‘The administrator may: make ciel expenditur es end for ‘mick other facilities 7 


| and services as he may. find: necessary for the proper administration of. this Act. 

| (nee 9(b) ; 16 U.S.C. 832h (b) ). - 
| Subject: only. to’. provisions. of this Act, ihe administrator. is: authorized to exter 
sate: such _contracts, . agreements, : sand arrangements, . Se ss ‘and. to. make such 


| expenditures, “upon. such terms. and. conditions and in. such. manner as he may ae 
— deem necessary. (Sec. 2(£) ; 16 U.S.C. 832a(£)).- | an 


The. foregoing statutory. provisious ae ize, pots: aie and 
by obvious implication, the construction of'a transmission: line . be- 


: _ tween..the - Pacific. N orthwest .and .-the Pacific Southwest. via. either 


route. There are.no statutory geographical limitations on the exercise _ 
of this authority, the only: limitation bemg that of economic trans- 
mission distance. It is precisely for that reason. ‘that: legislation’ de- 


= fining the primary marketing area of the Bonneville Power Admin- 


istration has been introduced in and considered by both the last and 
the current Congresses. See, for example, S. 3153, 87th Cong., and 
S. 1007, H.R. 994, H.R. 1160, HR. 4071, and H.R. 4485, 88th Cong. 
| Other statutes under which the Secretary markets power from proj- 
ects in both the Pacific Northwest and the Pacific Southwest, in- 
cluding but not limited to Section 5 of the Flood Control Act of 1944 | 
(16-U.S.G. 825s) and section 9(c) of the Reclamation’ Project Act of — 
1939 (48 U.S.C. 485h(¢) ), provide additional and alternative author- 
ity for the construction of the lines. The Flood Control: Act pro- — 
vision expressly authorizes the construction of transmission lines for — 
marketing power: generated: at projects. The Reclamation Project 
Act provision impliedly authorizes such constr uction as a necessary 
requirement for marketing pone ‘Cf Arizona Vo eee 31 
LW. 4571 (June 8, 1968) + 
Statutes relating to. particular proj jects provide further authority. 
For example, the Rivers and Harbors Act of 1987 (50 Stat. 844.) 
reauthorizing the. Central Valley Project, with particular reference 
to.transmission lines,.is. authority. for the construction of an inter- 
connecting line between the Pacific Northwest and the San Francisco 
‘Bay area via California’s Central Valley, if at some time in the future 
the trarismission: should. be necessary to the project. | At the present | 
time | they ‘project output is already * under. contract... Similarly. the Act. 
of 1935 — (49 Stat: 1028). reauthorizing Parker Dam on the ‘Colorado 
River: provides additional authority for the construcion of an intertie 


between the Pacific.Northwest and the Los’ Angeles’ region via the | 


Nevada route, if such transmission 1 should become pee, to that 


“LT he petieral aan tapeley to make Sontrnets 5 qormally: includes no power to choose with . 
<rhibin and: upon what terms the contracts will be made. When Congress in. an Act grants 
-.  guthority.to contract, that Borne is no sc88 than me oe autbority, muleee PEODE CR 

has pines some limit on eee ne. ees ES an, Ache 
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a pioisce “hata ‘game ee of 1935 alea: ponuchories Grand Cale Da : | | cd 


on the Columbia River. The proposed transmission:.lines by: either: 


‘route are ‘therefore, also authorized under. that, Act as. “Sneidental poe 


works necessary” to that project. Lo 
+ Jt should also be noted that. section 14 ae thie Reclnnacion Pret 
~ Act of 1989 (48. U.S.C. 389) authorizes the Secretary to enter into. 
contracts, for exchange of power if in his judgment such exchange is: 
“necessary and in the interests of the United States and the project.” 
It. follows.a fortiori. that the Secretary would be authorized to. con-" 
struct the transmission facilities: necessary to effect, such.an exchange. 
While the Bonneville Project Act speaks in terms of authorizations ~ 
 to'the Administrator, it also provides that all functions vested.in the 
. Administrator may be. exercised by the Secretary of the Interior (sec. ; 
: 2 (a); 16 US.Ce 832a(a)). In addition, Reorganization Plan No, 3. 


_ “of 1950 (15-F. R. 3174) transferred the deans of the Administrator. a 


to the Secretary. ree ors further. authorized the Secretary to permit any 
agency. in the Department. of the Interior to carry. them out. For 


oe example, | he could designate either the Bonneville Power Administra- 
tion or the’ Bureau of Reclamation as the agency to construct, operate yatta 
and: thaintain the entire line, or he could divide the function by having eS 
the Bonneville Power Administration. construct, oper ate and maintain 


i that portion « of the line north of. the Oregon- Califor nia border. and the. _ | 


Bureau of Reclamation that. portion south: of the California border. Se it 
It-has been. suggested | that statements made by the Appropriation | 
Committees i in their reports on bills appropriating funds for the De-. 


; partment of the Interior for fiscal years 1951 and 1952 are conclusive : 7 


on the lack of authorization for the construction of a Pacific North- pia 


—-west-Pacific Southwest. intertie.? This argument reflects a misunder- 


oo standing: of the appropriation. process in Congress. and also. consti-- * 


i a loose use of the term “authorize” in. connection. with that proc-. 


| ‘Normally the Congress enacts.a law authorizing the United. 
: States to undertake an activity and the making of appropriations for 
the purpose of providing funds to.carry out that activity. \ Bills: 
which ultimately become such laws are considered by the. appropriate 
legislative: committees-in the. two houses of Congress. . In. the case” 
of most. power projects | these legislative committees, are the Public. é 


2 Statement by Robert H, Gerdes, President, Pacific Gas and Bleetric Company on June. - 


12, 1968, to the Senate Appropriations Subcommittee on Public Works referred to the 1951. 
House Committee report on a proposed: Federal line between BPA. and. the Central: Valley 
Project. The report contained the following language : The CVP—BPA inter- -connection |: 


is not to be considered as authorized and no. expenditure. of funds should be: made in fiscal - 


| ‘ 1952) from any appropriation’ ‘available. to the Bureau for: reconnaissance; preliminary. 
c= survey, | design, construction, ‘Or any other work in connection. ‘with this: proposed line. 
(BL Rep. No. 3839, (82a Cong., ist Sess., : D. rae [Italies supplied.1. pba 
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| Works Committees or the Interior and Insular Affairs Committees. _ 
— After: the’ authorization” act: becomes law the agency ‘entrusted ‘with: 
_ its’ execution requests’ the: Congress for an appropriation of funds:: 
The appropriation request is considered by the Appropriation: Com= 
mittees of the two houses of Congress. “The Appropriation Comumit-’ 
tees have’no legislative: ‘jurisdiction, and if they attempt to approve a. 
bill which contains either an: appropriation for an activity which the: 
: Congress. has not previously authorized or an amendment of a sub- 
_stantive law as distinguished from an appropriation. to carry out’that 
_ law, the: appropriation bill is subject to a oS of order ss the rea- 
_ son that it contains substantive legislation? = 9 
The Appropriation Committees do have the right to select fon ail | 
the: legislatively authorized activities ‘and projects those for which 
they recommend that appropriations be made for the fiscal year under: 
consideration. Accordingly they do approve the projects and activi-: 
ties for which funds will be appropriated and in tliat sense “authorize”. 
the’ agency to undertake such projects and activities: with the funds’ 
appropriated 1 in the particular bill. But that approval 1 1s ‘limited: 0° 
one of selecting, from all of the legislatively atithorized activities, ; 
those ‘for which appropriations are recommended. It does not extend: 
either to authorizing new projects or activities or to repealing existing’ 
authorizations for projects or activities. ‘It is axiomatic that a com- 
mittee of one house of ‘Congress, « or even the passage ofa ‘bill by one 
house, cannot amend or repeal a duly, enacted law of the United States. 
“There was, therefore, no question concerning the existence of legis- 
lative authorization. The House Appropriations Committee ‘did ‘hot’ 
say 1t was denying funds: because the Congress had not authorized the: 
making of an appropriation for an interconnecting line. “It. merely’ 
stated it was not. approving a request for an appropriation for such a 


line and that no funds were to be expended for that purpose.’ In’the 


crorevion) in footnote 8 the House Appropriation Committee’ obviously: 

8 House Rule XXI, sec, 2, provides ; ‘No. appropriation: shall bi reported: in, any: general's 
appropriation. bill, or be in order as an amendment thereto, | ‘for any expenditure not 
previously. ‘authorized by law, unless: in™ continuation of appropriations for such: public: 
works and. objects: as are already, in. progress. Nor shall Anyi. provision. in any such: ‘pill. 
or ‘amendments thereto- changing existing law be in order, except such as being germane, 
— tothe subject: aoatter of thé bill shall. retrench expenditures by the reduction of the number: _ 
and salary of the officers of the United: States, by the reduction of the. compensation of. 
any person paid out of the Treasury of the United States, or by’ the reduction of amounts 
of money covered by the bill * * * (H. Doe, No. 610, 87th Cong., 24 Sess., p. 441,)" eee 
‘ Senate Rule XVI, see. pA provides : ‘The Committee on Appropriations shall not teport. 
an appropriation ‘pill ‘containing’ ‘amendments proposing: hew or general legislation or any. 
restriction on ° ‘the: expenditure’ of ‘the funds appropriated which proposes” ‘A: limit: not. 
authorized by’ law ‘if such. restriction is to take effect or cease to’ be ‘effective upon: the - 
happening ofa ‘contingency, and if: an appropriation bill is reported to the Senate con.” 
taining amendments proposing new or general legislation or “any such restriction, a point | 
of order may be made. against the bill, and if the point” is ‘sustained, the bill shall ‘Be, 

recommitted -to the Committee on Appropriations. (8: Doe: No. i, 88th” Cong., Ast Sess. 
p. 1. ) 
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wis’ using. the term “authorized” in the sense of approval of funds by. 
the Appropriation Committee. The true nature of its action is found 
in its statement that no. expenditure of funds should be: made for, any, 
- work in connection with the proposed line. | " 
_ Similarly, the Senate» Appropriation Committee made: dia that | 
= disapproval. of the appropriation request. was-all that was involved. 
It “disapproved the remainder ‘of the supplemental estimate totaling 
$3,900,000 which: was requested. for the purpose of accelerating the 
proposed California intertie.” (8. Rep. No. 499, 82d 'Cong.:, 1st Sess., 
p.9.). The same was true of its comments with respect to administra- 
tive adjustments by the Bonneville Power: Administration. 


- The existence of legislative authorization for.an interregional. line — 


is clear from the baie power-marketing statutes referred to at the 
| outset of this opinion. 
- The Senate Committee on Interior and Insular Affairs has expressly 
: ieeoenized such authority in its reports on bills to define a primary 

marketing. area for the Bonneville Power Administration. : 


- eee Provision. would be made for the transmission of non-Federal power — 


a over. any. interconnecting lines between the Pacific Northwest and other regions - ee 7 
which may be constructed by the United States. .The bill contains no authori- 


- zation for the construction of Federal lines, for those regions. Existing statutes 
7 provided [sic] such authority. (S. Rep. No. 1748, 87th Cong., 2d Sess., PP. 2-8; 
S. Rep. No. 122, 88th Cong., Ist Sess., p.. 2, ) 

— ©The: Congress appropriated for the fica year 1968, $300; 000 for 
7 preliminary engineering, reconnaissance surveys, economic analysis . 
and negotiations with ‘public and: private utilities interested. in a co= 
ordinated plan for power interchange between the two regions. (See A 
H. Rep. No. 2223, 87th Cong., 2d Sess., p. 57; 8. Rep. No. 2178, 87th 
Cong., 2d Sess., p.-41. ). That action is an express mocoe mons of. E the | 
existence of legislative authorization for the line. . - 

_ We, therefore, conclude that there is vested in the Secretary of the 


Se Triseor ample statutory authority to proceed with the construction of | 


transmission facilities by. either the Nevada route or the Sacramento 
Valley - route in the event Congress appropriates the Tiecessary. funds, 


Frank J. Barry, | 
: fa Solicitor. i 


ae ou is understood that this authority Pee administrative adjustment in. the use of. funds 
by. the Congress., It will penn within the limits of funds appropriated upon. approval by . 
. the Bur eau of the. Budget, expansion of existing major facilities, construction of new minor 
. facilities: and: expansion ‘of existing minor facilities, all only ‘as required by urgent condi- 
. tions which could: not have been foreseen in time for normal presentation to the Congress.” 
G. a No. 499, 82d Cones ‘Ist Sess.,.p. 10.) .. [Italics supplied.] 
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| APPEALS OF MONTGOMERY- MACRI COMPANY AND oe LINE 7 
CONSTRUCTION COMPANY, INC. uN ‘ 7s 


nee and TBCA~72 Decided June 28, 1963 


| Contracts: Interpretation—Contracts: Specifications : 


A site examination provision in a: construction ‘contract may have thie effect: of 
" Incorporating by. reference. into that contract those portions of the speci- 
fications of a contract with another contractor that have to do with work | 

F the. performance of which is a necessary antecedent for. performance of 
i work required by the construction contract, if the condition to be created. 
or, removed by the antecedent work is a condition that falls within the 
‘Scope “of. the site examination provision, and if the stage of: completion 

o> .of the antecedent work during: the bidding: period is not such. as’ admits of 
oa al ES: qualities: upon. completion being’ ‘for ecast. through visual inspection alone 


(Claim A-1). 


Contract: Acts. of Government—Contracts: Breach—Contrats: Change 
-Conditions—Contracts: Notices eo | 


A claim for -additional . compensation on account: of. hindrances’ for vihtch, 
- the Government is responsible that. arise after the. making of ‘the eon- 
oe tract, and so do. not amount to changed conditions, that serve ‘principally 
_.. to increase the volume of working time needed for achievement of the result. 
- prescribed by the: contr act, rather, than to defer the calendar date: by 
_ which ‘such result can reasonably be achieved, and that are overcome in — 
a manner voluntarily chosen by the contractor, rather than in a- ‘Manner a 
required by Government personnel, is'a claim for breach ‘of contract of a’ 
_ type as to which there is no applicable notice requirement in. or under the 

. _ standard form of Government construction. contract (Claim Act). | 


“Contracts: | Interpretation—Contracts poneacaae Officer—Contracts: 7 
‘Specifications a | 

Under a. contract. for. the clearing of. the. right-of-way for a- transmission line 
ee, which (1): pr escribes specific. standards to govern the clearing, (2) authorizes 
the contracting officer to issue special instructions for areas presenting spe-. 
cial problems, and (3) states general objectives to be achieved or safeguarded 
_ - through the clearing; the contracting officer may permit deviations from 
_ the specific standards by virtue. of his authority to issue special instructions, 

: provided such. deviations are in keeping with the eenern! mneraNe®, stated 
- in the contract (Claims A-1 and A-2). wa 


Contracts: Additional Compensation—Contracts: ‘Bids: Generally—Con- 
> tracts: Damages: Generally > 
The additional compensation to be paid as damages for breach of. oie 


tract or as ‘an equitable adjustment under a contract may properly be — 
~~ measured by the difference between the costs that would have been incurred 
_ by the contractor if the job had not been affected’ by the compensable. 
“event in suit, and the costs that. were necessarily and reasonably incurred. ae 


“..° py the ‘contractor ‘in ‘performing’ the job under the circumstances under 
which it actually had to be performed as: a result of such compensable 
event. The “total cost” method whereby the sum to be paid is measured — 
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evele — fie aiftevenee between the amiouiit bid ~_ the contractor, without = - 


regard. to its reasonableness,. and the cost actually. incurred in performing 
the job, without regard | to what. caused them, As. unacceptable in ordinary 
| circumstances (Claims A-1 and A-2). | ee 


| Contracts: Contractor—Contracts: Unforeseeable ea 


Under the standard form of Government: ‘construction. contract, the, risk of a 
loss on account of increases in the cost of the job that are not the product 


ee of any compensable. act. or. omission of the Government, but that are caused : Bi 


. “merely by the encountering of bad construction. weather, whether normal 

_ for the season of. the. year. involved. or sufficiently abnormal to. ‘constitute 3 

ae an excusable. cause of geley, rests. upon. the contractor (Claims A383 and 7 
G2). sae er 


- Contracts: Interpretation—Contracts Performance 


AL provision. in a contract for the. ‘stringing of. aluminum | conductor on a 

transmission line to be enérgized ata very high voltage which’ states that the 

cs “eontractor, if he’ elects : against. stringing. the. line under. tension, may suse. 

| lagging “to pr event the conductor from being dragged over the ground or 

. other obstructions. where there is possibility of damage to. the conductor” 

- Means that enough: lagging must be used to forestall any: ‘reasonable possi-. 

: bility. of. damage to. the conductor through contact with the ground, and | 

t% requires. the. use. of. sufficient. lagging. to. keep: ‘the: conductor entirely clear of 

the: ground where, but’ only ‘where, the terrain is so’ ‘fraught with hazards 

“that avoidance: of all contact between it and the conductor is needed, asa 

: practical matter,: to: forestall any Teasonable ee of ei to the 
et latter (Claim Bl). | : : 


‘Contracts:- Acts. of. Cte Breech—Contracts: : Changes 
and Extras—Contracts: Performance Os : 


A contractor who. under takes. to string a transmission line with a new 
variety of conductor furnished by the Government is erititled to. additional 
‘compensation. on ‘account: of work stoppages: ordered by the Government: in 

wd order to facilitate inspection of the conductor for fabr icator-caused defects, 

- “repairs order ed by the Government for the eor rection of such: defects, removal 

of obstacles to acceptable performance interposed by such defects, and other 
‘measures necessitated by. their ‘presence or. suspected presence. . The eon- 
tractor, however, is not entitled. to. additional compensation. for expenses © 

: jneurred in devising - and using reasonable: stringing procedures needed 
—_ ‘because of novel qualities of the conductor, rather than because of defects in 
_. . its: fabr ication, or for, losses. incurred. in: cuusuecessful ‘attempts. ‘to follow: the 
procedures customarily’ applied: in‘ the past to’ the ‘most’ nearly comparable 


~ ¥arieties of conductor, since by. engaging to string. a new variety of conductor: 


7 E the contr actor assumed the responsibility to ascertain whether the pe evailing 
‘methods of: stringing would work well with the new ‘product and, if not, to 
find and adopt methods that would (Claims B-2, B-8, C4 through CH, and | 

b-1 emacs ae | 
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Contracts: Appeals—Contracts ‘Delays of Government—Contracts: Inter- 


pretation | : : 7 

| JA Government: furnished property clause ‘which states that the Government 
will make “every reasonable. effort” to deliver materials “so as to’ avoid 
any delay in the progress of the contractor’s work as outlined in his con- 
struction program,” but that if the contractor is delayed “because of failure: 

of the Government to make such deliveries” the only form of adjustment 

oo allowable will be a time extension, is to be construed as making the con- — 
on tractor’: Ss right to monetary compensation for a delay in delivery turn upon: 
whether the Government. made every reasonable effort to deliver. materials. 

_ by the time when they would be needed, and is also to be construed as mak- 
a - ing the construction pr ogram submitted by the contractor the criterion, in 
- general, for determining the time when materials would be needed. Tf a 
failure to make timely delivery is proved, the burden of offering some rea~ 
sonable explanation for the-delay rests on the Government, and, if it offers: 
70. such explanation, the contractor is entitled to a finding that every reason- oh 
i able effort was not made (Claims C-5 and B-2). | 


Contracts: Delays of Contractor—Contracts + Delays o of Government—Con- 
tracts: Unforeseeable Causes 7 


The duration. of. a time extension for an. excusable cause of re 1s. governed 
, by the extent to which ‘the excusable cause either increases the amount of 
_,. - time required. for performance of the contract work asa whole, or defers the 
. date by which the last.of that work will be reasonably capable of completion. 
Depending upon the way in which the excusable cause affects the contrac- _ 

_ tor’s operations, the time extension may be either longer, as in some cases. 
where the job is projected into bad weather, or shorter, as in some cases” 
where part of the job is unaffected, than the period during which the excus- | 

- able cause was operative. Among other considerations, regard must be had: | 
for the possibility that the impact of the cause of delay might have been 
avoided or. shortened by the contractor hace under headings EK and FR, 


and Claim G-1). 


Contracts: Delays of Contractor—Contracts: Delays of Government 


In the absence of countervailing considerations, the time. extension allowable 
| for an excusable ‘cause whose primary effect upon the job: is to inerease 
. the volume of the work remaining to he done, rather: than to defer the time 
| when the doing of that work will become practicable, may appropriately be 
_ measured by dividing the average daily work capacity of the contractor 
into the volume of work added to the job by. the excusable cause. In the. 
absence of countervailing considerations, the time extension allowable for 
an excusable cause that puts off the date by which the job could otherwise — 
have been brought to an end. with reasonable efforts, for = a time roughly 
| equivalent to. the. duration of the period while extra work is being performed, | 
or while work is being prevented by the Government, or while some other 
= excusable cause is operative, may appropriately be measured by the duration 
of such period (Claims E-3, F-3 and F-7). | 


Contracts: Additional Compensation—Contracts: Damages: Generally 


The expense of measures undertaken for the purpose of performing extra 
work pesutane from a change ordered by the Government, or of overcoming | 
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: : hinaratieee. resulting from a. breach of contract by the Gira: is. : allow: | 
oa able to thé extent to which the. expense was actually and reasonably incurred, 


and, hence, if such measures ‘were’ ‘actually and: reasonably undertaken: dur- - 


ing the winter, the cost incurred in performing them -at that time of the year 

-.* would be: allowable. “When. the Measures. So undertaken form: an. integral 

bse _-component: of a Series of operations. that is. pushed, wholly -or partially,. into 

- ‘ _ the winter as a necessary consequence of the incorporation of such measures 

within the series, the compensation due the contractor also includes the 

me amount | by which the cost of the subsequent. operations in ‘the series was 
a _” increased through their projection into: an unfavorable Season (Claim. es 


Contracts: Acts of Government—Contracts: Changes and Extras 


A contr actor is. entitled to reimbursement for expense actually and reasonably 
_— incurred in complying” with’ ‘a direction’ of the Government to perform work 
“in advance of the date when performance is due:: It follows that.a ‘contractor 
who has- encountered: an excusable. cause’ of delay, who has: requested: an 

{ ~~extension of time on account of. such cause, who- has. been. denied. an appro- 
_.. priate extension, who has been instructed to complete the. work within a 
lesser time than. would have been available if an appropriate extension had 
been granted, and who complies with that instruction, is entitled* to’ reim- 

" ‘pursement for expenditures, such: ‘as: the cost of working under adverse 

- weather. conditions, that could. have been. saved: if'an appropriate extension 

- had been granted. Where, however, the. Government. directs that the work 

' . be accelerated, but. the. contractor in. fact does not accelerate. its perform- 

ance, no additional compensation is allowable (Claim: G2). | 


Contracts: Breach—Contracts: Delays of Government. 


In ‘the shsenes: of express warranties or covenants by the Government, a con- 
. struction contractor is not entitled. to additional. compensation. for.. a delay 
_ caused by the failure of another contractor. to perform, within the time set 
by his contract, work that is a necessary antecedent for availability of the 
construction site, unless the: delay was “due: in’ some: way to fault on the 
~ part of the Government. ‘The awarding. ofa construction contract,. or the 
issuance of notice to proceed thereunder, in. circumstances where the Gov- 
ernment knows that. the antecedent work will.not. be. finished: ‘by. the time 
as when. the construction site will. be needed, in the ordinary and. economical 
e course of contract. performance, may be sufficient basis for a. finding that the 
- noe was due to fault of the Government (Claim fee 7 


“BOARD ‘OF CONTRACT APPEALS 


The soetanias in this case ‘(hereinafter referred. to as Montgomery- 
‘Macri- Western) are joint. ventures who have filed timely notices of: 
‘appeal. from decisions of the contracting . officer under contract: No. 
-J4-03-001-10980 with the Bonneville Power Administration. or 
‘after referred to as Bonneville). | 


The contract in question, dated June 10, “1954, ieraed ae thé es 


‘construction « of Schedules II and II of the Chick J oseph- Snohomish | 
-345 KV Transmission Line inthe ‘State of ‘Washington. ‘Tt -was on 
Sst Form 23 (Revised March 1953) and incorporated the Gen- 
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= eral: Provisions of. Standard Form 934 (Mare 1953) for. construction | 
contracts. . “The effective. date of. the notice to proceed | was June 16, 


ae 1954, and. the > completion date set. t for both schedules was, s September . 
9%; 1955. : 

, "Schedules IL atid: Tr of thi: + Chief J sioph-$ Sinohibwiiah transmission 

ite began i in ‘the eastern foothills of the’ ‘Cascade Mountains, traversed ~ 

a succession. ; of ridges and canyons westward to the summit of the — 

range at.Stevens Pass, passed. through: the densely. forested. country ont 


_.the ‘Pacific slope: of the range; and ended in‘the flatter country: near : 


~ Puget: Sound. .The combined. length of the. two schedules was 65.6. 
mniles. . The combined number of towers was 815. “Going from east to 
west, ‘Schedule. IL. began at tower 443. and. ended at, fever 605,. while | 

| “Schedule. IIE began. at: tower.606-and ended.at tower 75 <The trans- 


_ «mission line attained its highest elevation, pete libilhe 5,000. -feet,, | 


‘at tower 598 on top. of ‘a ridge above Stevens Pass. The ine? was & 


double. circuit. one, that: j 18, SIX" parallel, wires, ‘of electrical: conductor. _ 


_were to be strung in. the spans between the towers, except ‘that from: 
tower 583 to tower 606 the line was a single circuit one, that 1s, three 
‘parallel wires.of electrical conductor were to be strung in ch span. 

A distinctive feature of the Chief J oseph- -Snohomish transmission 


line was the extremely high voltage at which it was intended to be. | 


energized. Another was the use of a new variety of lar ge-size con- 
ductor, known by the trade name of “Chukar,” designed ‘specifically 
-for the transmitting of heavy loads of current at-345,000 volts. Under: 
the terms of the contract, the “Chukar” conductor was to be fur nished 
| by. Bonneville and was to be strung by Montgomery- Macri-Western.. 
Claims based on alleged..defects.in the “Chukar” conductor: or In| 
fittings. furnished: ‘by. Bonneville: forse with it, form part: of the:sub- 
ject matter of the instant appeals, IBCA-59 and IBCA~72. Claims: 
based on like grounds were also asserted by other contractors in other 
appeals, IBCA-7 Tand IBCA-80. At the reanest of the appellants ie 


purpose of taking testimony common rho ait four appeals, followed by 7 


separate hearings on the individual appeals: “The Board has since: 
rendered a ‘decision on: IBCA=+77-in which the. general aspects of the 
“Chukar” conductor problem and the general -characteristics. of the 


procedures used in- stringing such. Poe are explained: The 


Board has. also rendered a decision on IBCA-80.? - Hence, the discus 


i | ie in the > present opinion will be. confined to those matters ee are 


i Bay. Construction, Phe: ad Don Le “Conner, Ine, ‘TBCA-?7 (November 26, 1900), - 
6141 BCA par. 2876, 3'Gov. Contr. par: 63(e)i 
» tWle Ridge Construction be sal TBCA-80: (November 30; 1960), 6i-1 BCA pet 2868, oe 
3 Gov. Contr. par. a). iz oo eee ae 
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“outside: ‘the: scope: bt ‘the: consolidated ‘hearing, ‘such: as’ ‘laims: Based ig 
on alleged inadequacy | of. clearing, and. to those aspects of the matters: 7 
“presented at that hearing” Which” are peculiar to TBCA-59° and 


 IBCA-72. 


a - Montgomery- “Maeri- Western  pibodntsil to Bonineville from time to. 
oe both during. and after the ‘performance of the contract work, a 

, number. of claims for. time extensions and for additional comipensa~ | 

tion. . The contracting officer ‘tiade certain. allowances-of time and - 
money, but rejected the bulk of the claims, The value of the addi- 
| tional allowances now sought - totals $505, 900.36.2  In. this opinion — 
an attempt: has been. made to arrange the claims in al. order. that. 3 
will simplify as ‘much as possible their | consideration. cs 
~ The Board’s study and evaluation of the issues. presented has beet . 


= materially facilitated by. the: excellent post- hearing briefs submitted. 


“by. counsel. for each of the parties. 


A, 0 leaving: and Accaia C lations 
Olas A-1 | 


Power Sites: and Assembly Areas 


This te is 5 fox the: sum ‘of $196,176 25, of wick $4, 534 was ale : 
; Towed: by the contracting officer, leaving $191, 642.25 as the amount: 
~ now in dispute.t The claim arises out of alleged inadequate clear- 
_ Ing of the tower sites and assembly. areas on Schedule III. As. here: 
used, the term “tower site” refers to an area, usually | 15 feet square,.. : 
, within which the footings for the tower legs were to be placed, and. 


‘the. term: “assembly area” refers.to an: ‘immediately adjoining ‘area,. ; 


a equivalent i in size to the difference between a 120- foot square and a. 
moe -foot: ea where steel for the. tower legs and bodies might: be: 





‘.8 The - ‘claims here involved. were the subject of five. saoaeiis decisions by itie eonteactines 4 
officer, AS follows.: (1) Two. complementary letters dated September 23, 1955, relating | to 
time: extensions: ‘on. Schedule II, from’ which appeal was taken by notice dated Uctober> — 

-20,.1955:; (2) Letter dated February 29, 1956; relating to time extensions on Schedule III, 
from which appeal was taken by notice. dated March 23, 1956 ; ;. (3) Finding of facts dated 
‘February: 29, 1956, relating to ‘alleged’ inadequate clearing, from which appeal was taken 


“by. the same notice ; (4). Supplement to. finding of facts, dated April 16, 1956; also: relating” . : 


te alleged inadequate clearing, from. which appeal was taken by notice dated April 24, 1956.; 
- vand “(5)” Finding of facts,‘ dated September. 28; 1956, relating to alleged faulty conductor, 


from which appeal was takeri. by. notice dated. October 9, °1956.. In addition, by letter — - 


dated January 28, 1957, ‘Bonneville transmitted to Montgomery-Macri- Western eertain | 
‘voucher. computations, from which appéal -was taken by. notice dated ‘February. 28, 1957. 


. ‘This final. exchange, however, ‘does not serve: to enlarge the scope of the issues; Since no. 
‘contention : ‘is made. that.. the . voucher. computations: amounted: t0.an ‘appealable? decision, —s 


Jani. since. the. notice : ‘of. appeal. ‘Was: filed: ‘merely: as a precaution lest ‘such! a. contention be. 
advanced. : 


-é¢ This’ Claim was allowed to the extent: indicated in the text, ana was “otherwise disal- ; “ee 


a lowed; ‘in the finding of: facts: dated: February 29): 1956: -which, in- addition to being signed: 
. by. the contracting officer; was, ADDTONES DE the Bonneville Power Administrator. 


- CR 
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, xssnh d: equipment set, atl otiee construction procedures ander. 
taken. | ‘The typical assembly area was in. the form of a border 22 
feet, wide surrounding the tower site on all four sides, but, sometimes, 
attempts to wrest working space from an ‘unfavorable terrain re-— 
sulted in assembly areas that were concentrated on_ one > side of a ae 
tower or were otherwise irregular in shape. 
| Clearing” of the right- -of-way for the transinission. line * was , itself 
a task of major proportions. Virtually. all of the land traversed by 


Schedules: If and If was forested. Precipitation at the summit and 


on the western. slope. of the Cascades i 18 heavy and the forest in these 
areas is notable for the great size of its trees, the closeness of their 
spacing, the thickness of the underbrush, and the quantities of wind- 
falls and other forest debris.on the ground. Going eastward. from 
the summit, precipitation decreases ata fairly rapid rate, with the re- 
sult that ie forest. on the eastern slope tends to be a good deal more 
open than that on the western side of the range. Considerable portions | 
of the right-of-way ‘were within the boundaries of National Forests. 
The contract contained no provisions relating to the clearing of 
the right-of-way, it being contemplated by both parties that this work 
would be performed: under other contracts. : At the time when the . 
invitation for bids was issued,-on April 15,. 1954, contracts for the — 
clearing of the whole of Schedules IT and Tir had already. been. let 
| by Bonneville and operations thereunder. were in full swing. Clear- 2. 
_ ing-of Schedule IT and.of a small portion of Schedule IT (that which : 
included. towers 606, 607 and 608) was provided for i in a contract with 
Paul C. Helmick Company. Clearing of the portion of Schedule ang 
7 between. towers 609 and 693, both inclusive, was provided for in a 


contract with Washington Utilities Construction. Company. — Clear- 


ing. of the remainder of Schedule III, that between towers 694 and 
‘i 57, both inclusive, was provided for in a contract with F. H. Jarnagin.' 
‘Appellants contend: that while Schedule II was cleared to acceptable _ 
standards, Schedule III was not. They allege that the clearing of. 
the tower sites and assembly areas.on Schedule ITT was far inferior — 
to what they had a right to expect. They further. allege that the costs 


of excavating and: placing the footings for the towers, and of assem- 


bling and erecting the steel framework of the towers ‘were e-vaatly in; 
creased by reason of this lack of adequate clearing. aa | 

- Whether the: clearing. on Schedule III was adequate, or eae 
depends, of coursé, upon the standards by which it is measured. As 
a practical matter; counsel for both. parties. appear to agree that the 
proper standards are the clearing specifications set, out in the three 


clearing contracts, although they are poles apart I. their interpreta- 


tion and Rp Rea tee of those specifications. Appellants’ were not 
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‘ aware of the content of the clearing opacification until months after : 


_ the construction contract had been awarded to them, but, nevertheless, | 


_ rely heavily upon such poreions) of those specifications as tend to Sup ; 
_. port their claims. — | 
‘The view taken by counsel for Montgomery-Macri-Western ' 1s that 
the clearing contracts are third party beneficiary contracts, and. that 
appellants as the beneficiaries of those contracts are entitled to recover 
compensation from the Government for any failure to comply with 
the clearing specifications. ‘There are, however, three valid. objec- 
tions to acceptance of this point of view. The first is that the clearing 
of the right-of-way was a performance which the clearing contractors 
were to render to, and for the benefit of, the Government as.owner of 
the right-of-way, ane that appellants were, therefore, merely inciden- 
tal beneficiaries. of the clearing contracts and, as such, were not en- 
titled to enforce them.®' The second is that the promise to clear the — 
right-of-way. in accordance with the clearing specifications was a 
promise made by the clearing contractors, and that, if there were a 
- failure to comply with the clearing specifications, the party who would 
be obligated to compensate a third party beneficiary for such failure 
. would. be the clearing contractor who broke its promise to clear the 
right-of-way in accordance with such. specifications, and not the Gov- 
ernment who promised to pay for, but not to do, the clearing. A third. 


objection is that appellants’ rights, if any there be, to enforce the 


clearing contracts against either the clearing contractors or the Gov- 
ernment would necessarily be. subject to all the provisions of those 


_ contracts; including provisions reserving to the Government such 
| privileges as that of directing how the general provisions of the clear: 
ing ‘specifications should. be applied to specific situations, that of 


establishing special clearing requirements for areas having special 
clearing problems, and that of: changing the ee spoctaee none ~ 
themselves.” ae | 
| . The view taken by Department Counsel i is Hist in the a hecnes’ of 
| space ‘provisions on clearing in the contract with Montgomery- 
~“Macri-Western, the applicable standard of clearing is to be found in 
local usage with respect to the construction of high-voltage transinis- 
sion lines, ‘and. that the specifications set out in the clearing contracts | 
are reasonably. representative of such usage. The test of local usage 
is a valid: one,’ but: in the present case there is little to show that a 
standard: of clearing ug high- ae transmission A ities has’ been 


oy Me Restatement: Woniractes secs.. 188, 447... 
" % Restatement, Contracts, secs. 185, 136. 
7 Restatement, Contracts, sec. 140. 
8 Restatement, Contracts, secs. 230, 245-48, 
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| established by. such usage, except i in n particulars too limited to provide 
= ‘overall guidance. 
We believe that neceptaince of the specifications set out in the eae — 
ing contracts as the’ governing standard is: called ‘for by the site‘ex:~ 
amination section ® of* the. construction contract with “Montgomery- 
Macri- Western. ‘That. section contains the following provision : 

- Bidders are required to read and carefully examine the maps, drawings, and 


specifications: and. any. and all forms governing the work. ‘They shall make a 
‘complete examination of the site so that. ‘all contracting hazards. may be evalu- 


- ‘ated. Road: conditions: for-access to the sites shall’ be’ ‘appraised and: every con- 


‘dition. relative .to.the work shall be considered.: Failure to do'so shall not relieve 
_ the contractor from. any. provisions: of the contract. eee 

‘The. forest that covered most of the night. on ‘way foi: Saioiules Ii 
and IIT would, if not removed, constitute a major hazard to transmis- 
_:sion. line construction, and, therefore, the extent to which it-had been, 
~or-was going tobe, removed. must be regarded ‘as one of the conditions _ 
which the site examination section: required bidders to consider and 


 -evaluate. During the period between April 15, 1954, the date of the 


Invitation. for. bids,.and May: 25, 1954, the: date. when the: bids. were’ 
--opened,:the.clearing work was still in DEO ores By-visual:inspection — 
during this period a bidder could see what had been done, but he.could . 

‘not tell how much more was going to be done. . Stated more precisely, 
-a bidder could see that, while some segments of the right-of- “way had 


not yet. been touched at all, most of it had been cleared to varying de- a. 


= grees of. refinement, but. he could not tell merely by looking at the | | 
scene. whether, and if so to. what extent, more work was planned. 
cto be done at. any particular location. where the clearing may: have | 


failed to: measure up to the. bidder’s concépt of a suitable degree of. 


9h refinement. The most. obvious source-of accurate information as Tor <2? 


what. additional. steps,.1f- any, the clearing contractors were going to 
have to take in order to obtain final acceptance of their work by Bon- 
neville was, assuredly, the clearing specifications themselves. .Appel- 
lants. were experienced ; contractors, who had. handled .a’ number: of 
‘transmission. line: jobs. for Bonneville; and, while they were unaware _ 
_-of the content of the clearing specifications, ‘they must have been aware 
that the clearing. was being performed - pursuant. to contracts which 
defined in: some manner the scope and quality of the work to be done. 
‘The site examination section, when applied to these facts, clearly con- 
| templated that appellants, would acquaint themselves with the content — 
-of the clearing spécifications,:-a matter with which the Government — 
‘was necessarily already acquainted. In such-circumstances:that sec- 
tion may legitimately be regarded, in our opinion, as having the effect" 


® Section 2-106 of the specifications, . i 
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on inoorpozating! ri clanine: eet, by reference, i into ae 
construction contract with appellants, an 

The clearing. specifications of the contracts with Paul C. Helmick 7 
: Company and “Washington Utilities Construction. Company are identi- 
cal, whereas the clearing specifications of the F: H. Jarnagin contract 
differ from them in some particulars.. Both parties have tended to. . 
treat the differences as inconsequential. . Those provisions of the. 
-Helmick and Washington Utilities contracts which appear. to’ bear. 
directly upon ‘issues here controverted are Anchided. 1 in: the following | 
CRCOED A: | fon ee ee ia eee a de 

. General c ontractual Provisions 


Work To Be Done. The comer consists of furnishing. all plane. eupevintendencs! 
“labor, and material; and performing all. work. required: to clear the right-of-way, - 
cremove. danger trees and: obstructions, build. access’ roads, road structures and: 
. ,gates;: and. dispose of all cleared. material in: accordance. ‘with: these: pero 
tions. or.as may be ‘directed by. the. contracting officer.. : sy: ae eis 

Intent Of Plans and Snecifications. It is the intent oe these’ spectftcations: to 
ee we the complete work -of ‘clearing the. right-of-way and. disposal of. cleared 
‘material in full compliance with plans,. specifications, and directions of the: con-: 


tracting officer,. so that when this. contract ‘is. ‘complete, the right-of-way will. be: ee 


ready: for erection. of structures § and a gtzinging: 0 of conductors for. the transmission a 
ames . aD . pubs she - ak ae ee 
; foe . a. ee ee me eT a " “Sie $2 ee BA ae oe Rae et en 
uf | - Cleari ing. And Disposal of Cleared M ater ials” oe eo 
Objective. * ‘The objective in these specifications is to: 7° 
‘1: Clear central strips which will be utilized for access 3 during seaneidetion: a 
rand. maintenance, which will permit ‘the conductor to be laid on the ground and — 
. then raised into position: without ‘injury or catching on forest debris, ‘and-which 
will prone? eee electrical poe ance after ee of. the. transmission. 
line: 
| 2 ‘Clear fie ue of ine seneoe way outside: the central: acini: te the widths, 
‘specified of all material which is. greater than ten feet in height; | 


oe ee 


a eS a te ee, * 
4. Dispose of cleared material,” eS ae 
Definition Of Terms. ‘The interpretation of technical terms in these specifica-' 
‘tions shali be governed by. the following definitions :. 
- 1. Brush—includes trees smaller than six inches.in diameter at a 1 height a 
-41 feet above the ground, shrubs, bushes and vines. eo . 4 = 
2. Center lines—The center lines of the transmission line towers to be con- 
‘structed. * * * | 
ae Central. Strips—i0- feet in “width, ‘centered on the center iines defined i in. 1 2 
above.” ale a 
eid oF Aone ee 256 _s nie ugh aes fo & eee 3s Aina ty Bees i 
: 5. Down Log—a.log,- rotted or: "sound, existing. on. the. right-of-way: pee to. the: : 
entry of the contractor. : im _ Ashe ctewgud 


ae, Seance oar eal 4 i ee ie ee ee 
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8 Waste Material—includes buildings, building debris, down logs, windfalls, 
tops, limbs, brush, uprooted stumps, unmerchantable logs and.all other debris. - 
| ok 3 a es ak a ER Pee, SE ae ie 
General. “A, RRR Sih ee . | 
_D. Any .trees, snags, stumps and other material required. to be out by these - 
specifications shall be cut as close to the ground as practicable. On lands located | 
east.of the Cascade divide, stump heights shall in no case be more than 16 inches 
on the side adjacent to the highest ground, while on lands located west of the 
Cascade divide they shall not exceed 2A inches unless these limits are oe 
. impracticable. : | : : 


' Central Strips. A. Within the central strips: 

1. All standing trees shall be felled ; oe | 

2, All stumps and snags higher than eight feet shall be cut; 

. 8. All brush except sagebrush shall be eut;*° » iss 4 

4, All waste material existing on. the ground and. all waste ‘niet created’ . 
by the contractor shall be burned with the exception. of individual down logs over’ 
eight inches in: diameter which have: not been: disturbed by: the contractor and: 
~ which will not make the central es oie scat to construction cee 

B: At the tower sites: 

1. An area sativalent ay a 120-foot square shall be geared in: ies same manner 
as for the central strips except that all down logs shall be burned. * *.* -These 
areas will be designated by the contracting | Oleer Fre ne ee 

2, An area equivalent to a 75-foot square centered on. rane tower site shall be 
grubbed. This area shall be cleared of all stumps, brush and other debris. The 
location of these areas and the position of their sides will be designated by the 
contracting officer. The contractor shall exercise caution to avoid undue dis- 
turbance. of the ground. surface which would ECs ate revision of tower. founda- 
tion design, * ee - oo | ae. 

~ Special eee A. Removal or trimming of trees, shrubs, structures or other: 
obstructions. from. orchards, : parks, or other . special areas designated by the 
contracting officer, shall be done in mecondauce en Specific eeu one from 
the contracting officer. : fi a : 
| ¢. a rs eee ML ae rein ns a 


US. Forest Service Requirements _ 


* General... “AS These. requirements are taken - from the: Siete Use Permit: 
ae the Bonneville Power Administration by the United States Forest Serv- 
The contractor shall conduct his a in strict accordance with the | 
requirements stated i in this section, ae | Sse ae Sa : 
Soit Hrosion. A phases of the clearing and line construction operations, : 
including: the construction of truck and tractor roads, shall be so conducted. as to- 
minimize as‘far as practical the damage to the soil and to prevent gullying and’ 
the creation of other conditions conducive to soil erosion. Damage which, in the | 
judgment of the. Sates: officer, is excessive and unnecessary: shall be Eopeiret 


4 The contract with Fr. H. J arnagin omits the words “except. sesh he me This, however, : 
is not a significant variation since the evidence indicates that sagebrush does not grow in: | 
ane country traversed by Schedule ITI. 
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by t the contractor 4 in a ranteactors manner. Tractors ‘shall Ge be ea ai és fell or 
‘bunch trees, brush, and slash for burning if their use for these purposes causes | 
excessive damage. Generally on slopes of over 35 percent tractors do: cause 
excessive damage.: On slopes: under 35 percent, no trees: over. 12 inches i in diam- 
eter shall be: pushed or pulled over. * * *- ar | 


‘In addition to these general provisions, there is a pertinent special | 
‘provision reading as follows: ae 


| ‘Portions of the right-of-way between appreciate Stations 5280-00 and: 5390-00 
are on a steep side hill directly above- the tracks of the Great Northern railroad . 


7 In an area subject to heavy snow fall. On these. portions of the right-of-way, in 


- order to reduce the danger of snow slides reaching the tracks; the contractor — 
‘shall cut all old erowth timber. and. all snags: requiring cutting on the right-of-way 
‘and in the danger tree area toa stump height of. six feet. on the side adjacent to 

the highest ground. ee re. ie ag ae vas 

The stations eee in. this provision | are Tocated atc or near r bower - 

619 and tower 632, respectively. - fi ei #aP se 

The principal substantive difference hence the quod provisions 
and those of the Jarnagin contract is that most of the content. of the 
sections entitled “Work to be Done,’ ” “Intent of Plans-and Specifica- 
tions,” and “Objective” does not appear in the latter contract. ~ 

Before attempting to evaluate the merits of the instant. claim in the 
light of the foregoing standards, it is necessary to consider the ques- 
tion of notice.’ The. contracting. officer found that Montgomery- 

Macri- Western gave the first. oral notice of alleged inadequate clearing 

of the tower sites.and assembly areas late in June of 1955, and gave 

the first. written notice.thereof. in a: letter dated. July. 11, "1955. He 
further found that-the Government had been prejudiced. by the failure 
to give earlier notice, and ruled that because of such failure no equi- 
table: adjustment would be allowed for tower sites or assembly. areas 

at which construction -operations had. been performed: before July 1, 

1955. Accordingly, in computing the amount of $4,534. allowed: on 

the. instant claim, the: contracting officer gave consideration. only to 

those tower sites and oe areas where WOT was done — 


‘ B scsi on or.after that date. - 


‘These rulings were sremaed « on the oe that ee of ie 
ing under the circumstances here involved would fall within-the appli- 
‘cation of Clause 4, “Changed Conditions,” of the contract, and, there- 
fore. would necessitate compliance.by appellants. with.the requirement, 
in such ‘clause that the “Contractor shall promptly, and ‘before such — 
conditions are disturbed, notify the Contracting. Officer. 3 in. writing” 
. of the changed conditions supposedly encountered. | 
"The Board is unable to agree with this theory... Cine 4 permits | 
‘cauitable adjustments ‘to be made with respect to two categories of 
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changed: conditions, namely: ‘ “(1 ye cuban ats or Jatent physical con- 
ditions at, ‘the: site differing materially: from those: indicated | in aay 
Pets differing chatenally fon diese eee eioounicted: ed 
generally recognized as inhering in work of the -character provided 
for in this contract.” The Janguage used naturally leads to an inter- 
3 pretation that both categories are limited to physical conditions in 
existence when the contract is made, and that neither comprehends 
physical conditions. which come into being only, after the contract has : 


been formed. 11 


During the: period available for site investigation; that i is; 3; between: ee 


‘April I5. and J May: 25, 1954, _Montgoniety- -Macri- Western madea site — 
examination in the course of ‘which: appellants’ representatives observed. 
to some extent what had been done, and was being done, in clearing: 
the right-of-way. For the present purposes it is. immaterial whether: 
the site examination was a reasonably thorough one, since the govern- 
‘ing provision, already quoted, expressly puts. the risk of loss from an 
insufficient examination upon the contractor, and. thereby charges him 
with constructive. knowledge: of whatever a reasonably thorough exam- 
ination. would hive’ disclosed. 2 Here’an examination : ‘would: have: 
revealed many: particulars i in which. the clearing did not then. eome up 
+o the standards prescribed by the clearing contracts. Such deficien~ 
cles, however, could not be accounted. changed conditions within the 
meaning of Clause 4 because. they were neither latent, as required for 
conditions of the: first category, nor ‘unknown, as required for the sec 
cond category. © “Moreover, it would be a reasonable expectation that 
many, at least; of these: deficiencies, would: be cured’ ‘by the: clearing: ; 
contractors, either voliintarily or at: he behest of the inspectors, before: 
the clearing: was finally accepted by Bonneville, Even if they were 
not, a failure of some of the clearmng to still come up to the applicable: | 
specifications when the work was finally. accepted: could not ‘give rise 


to. changed conditions within’ the’ meaning of Clause 4;since the physi- ' - 


cal condition involved in such'a faihire would be the state of the élesir- 
ing at the time of the final acceptance, and this condition would beone: 7 
7 hae arose after the making oF the contract t with Montgomery- Macri~ 


m2 tt Arundel cupporation v.. ‘United: States, 96. ot: ct. T7,. 115-18 (1942) (first sitenove 

Osberg Construction Company, IBCA-139 (October 16, 1959), 66 LD. 354,. 398-59, 59-2" 
. BCA: par. 2367,.1. Gov. Contr.. par. 03 (both categories): ;. Flora Construction Company;. 
IBCA-101 (September 4, 1959), 66 LD. 315, 324, 59-2 BCA ‘par, 2312, 1 Gov. €ontr, pars. 
647-50. (second category) 3 5 Morrison-Knudsen Company, CA-170 (October 20; 1952): (both: 


_ eategories) ; Koeneke € Latimer, ASBCA: No. 3163 (Tune 14, 1987), BT-1 BCA par. 1313: ine 





: (second, category). 

ge og, ‘Trimount Dredging Ccaneae ¥ “United States; 80. Ot, roe ‘B59, aTeap: (4935)': 
anon ‘Construction Company, IBCA—21 ef al: (November 22, 1955): 62 LD: 409 £49899) 

6 CCF par. 61,736 ; RB. O: Korsmo Construction. Company, W.D. BCA No. TOE) genes 


3 ‘31, 1946), 4 COF par. 60, 050. 
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Western. “That eontiact was awarded: ¢ on ts une ie: 1954, a. dais hich 
preceded by several months both substantial completion and. final | 
acceptance of the work under. each of the three clearing contracts. As. 

the instant claim 3 is one that could not fall within the purview of Clause, _ 
| 4, the notice provision, of that clause i is inapplicable. : 


— requirements also: appear in Clause.3, “Changes, ” and Clause *y = 


, “Termination for Default-Damages for Delay-Time Extensions,” 
| oth these have been added to or enlarged. by judicial, epacenietiod: o 
- Thus, it has been held that.if a contractor who is directed to do. work 
which j is neither called for by the drawings and. specifications nor pro-~ 
_ vided for.in a change order fails to protest against the direction, such. 

' work may be considered as voluntarily done and, therefore, as not. 
amounting to a coustructive change for which relief may be allowed. 
~ under Clause 3.% Also, it has been held that if a contractor whose work 
is set, back through a delay caused. by a breach of contract by the Gov- 
ernment fails to give notice of the cause of delay, i in. accordance with. 
Clause 5, he loses not only his ‘right to a time extension under that. 
clause, but also his right to monetary compensation for the delay 3 in. 
the form of damages for breach of contract.# 

The. facts out of which the instant. claim. emerges ‘fail to bring. it: 
within any of these express or implied requirements as to notice. The: 
| alleged inadequate. clearing was represented, in ‘the main, by. stumps. 
or roots left in place in areas supposed to be. grubbed, stumps or snags. 
exceeding applicable limits of height, growing ‘saplings and other: 
brush, uprooted stumps, | and fallen or felled logs lying on. the ground. 
The additional costs. alleged. to. have. been. incurred by reason. of the: 


"presence. of: these obstructions chiefly. consisted. of. (1). expenses in-.. . 
~ eurred for labor and equipment: utilized in removing such of the. 
| obstructions: as the crews engaged in building road spurs to. the towers. a 
and in performing other parts.of appellants’ preparatory - work could, 
, readily’ remove,’ -and: (2). ‘expenses’ ‘Incurred ; for. abor: and: equipment. - et 


utilized i in constructing. the: transmission: line itself, ‘to the extent ‘that’ Be 
the need for working in ways which would, avoid or overcome the: . 
obstructions increased the volume of man hours and. equipment hours. 


; needed for the various line construction operations. There is no. OViec. , 
~ dence to suggest that appellants: were ‘directed, required, or instructed. 7 


- by Government per: sonnel to remove the obstructions | or. ‘to o pursue any 


- | 18 Woodcraft Godevation vv. United States, 146 Ct. Cl. 101 (1959) ; J. A: Rose dé Company- 


¥, United: States;: 126: Cte Cl, 323, 328430: (1953): ! But’ sce Jarvis Manifectuzing ‘Comper | 


Ines ASBCA’ Nov 1723 (November’ 26; 1954), @ afd: on reconsideration: (March: nA LORY. oo 
- 14 Plimley Ve United ‘States, 226°U-.S.' 545, ° 548° (1918); : Langevin v: ‘United: States, 1003 os 
Ct. Ch ee 32-35 Oe) 5 United States ac enon, ae oa 2d 28, 30-81 (D.C. Cire FF 2 


191). 
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other given course of action ota feapect to them. What happened - 
| simply was that appellants, being confronted with hindrances which 


_ made the discharge of their contractual obligation to build the trans: 


mission line more expensive than would have been necessary if the | 
hindrances had not been there, took those steps that were chosen by 
_ them, in the exercise of their own judgment, as seeming to offer the 
most economical way for discharging that obligation 1 in the face of such 7 


hindrances. | 


These circumstances present none of the indicia of a change—either 


actual or constructive. On the contrary, they are typical of a ielaum for 
breach of contract.® Nor does the recovery sought consist, to any 
| significant degree, of compensation for damages caused by delay. 
Fundamentally, the recovery sought is compensation for an increase in 
_ the volume of working time mosdad: in order to achieve the result pre- 3 
scribed by the contract, rather than compensation for deferment of 
| the calendar date by which such result could reasonably be. achieved. 
In the last analysis, the claim here at issue is a claim for breach of : 
“ contract of .a type as to which there is no eppheble notice requirment, 
- inor under the contract. _ | 
_ _-While the foregoing conclusion i is deomeaely dispositive of the ques- | 
| tion of notice in connection with the instant claim, the appeals. also 
bring before us a claim for a time extension on account of inadequate 
| clearing. As this further claim ig one to which the notice requirement 
of Clause 5 does apply, it is appropriate that findings now be made as 
to when notice was first given, whether it could have been given earlier, 
— and whether the Government was prejudiced by lack of notice. 
Appellants vigorously contend that notice of alleged inadequate 
clearing was repeatedly given at dates long prior to those found by 
the contracting officer. However, the only specific evidence of such 
| earlier notice that has been adduced consists of a letter of complaint 
sent to Bonneville’ s central office under date of October 11, 1954, 
| coupled with testimony to the effect that the same complaint was orally | 
communicated, ata. somewhat earlier date, to Bonneville’s 8 ‘Area Con-_ | 
struction Superintendent for the area where Schedule III was situated. 
The difficulty with this eviderice. i is ‘that the letter says nothing about 
inadequate clearing. Its. gravamen is that “as of this date, October 11, — 
there has been practically no clearing done from tower No. 710 totower — 
No. i 19, , inclusive, and it is not ready for our constr uction crews, mean- 


. 8 Seal: and ‘C. TBCA-181. (Maren. 28, 1961), 68 LD. 94, 61- 4 BCA. par, ‘2988, 3 
Gov. Contr. par. 298(j) ; Utah Construction Company, IBCA-133. and: 140 (June 10,: 1960), 
67. LD.: :248,, 60-1 BCA par. 2649, 2:Gov. Contr.- par. 397; Flora. Construction Company, 
supra. note JA; York Fabulating Service,. Inc., TBCA—-126 (March. T; 1958), 65 1I.D. 120, 
58-1 BCA par. 1635; A. S&S. Horner Uonstruction Company, IBCA-75 (December 20, 1956), | 
63 LD. 401, 56-2 BCA par. 1115. _ ee A 
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ing Rie we have aa to reorganize our job and — pass, this area com- fi 
pletely.” The terms of the letter, whether read by themselves or in 
the light of the surrounding circumstances as shown by the record, — 
merely express a complaint that the clearing of the right-of-way froin | 
tower 710 to tower 719 had not yet been performed. Whether it would 
be adequate could not be known with certainty until the. work had been 
finished. Moreover, if the letter could be read as a notice of inadequate 
clearing, the notice so given would cover, in any event, only the ten 
towers therein mentioned. These comments are equally true of the oral 
complaint to the Area Construction Superintendent. The Board finds, 
as did the contracting officer, that notice of the alleged inadequate 
cleari ing was first given orally late in June of 1955, and was fir st given 
in writing by a letter dated July 11, 1955. aie a | 
The contention of appellants. that it would. have been amped 
to give notice earlier because during the fall of 1954 they expected 


- that the defects 3 in the clearing would ultimately be remedied, and ~ 7 


because duri ing the ensuing winter and spring snow obscured the status 


of the clearing, is likewise without merit. During the fall of 1954 | 
appellants actually performed construction work at more than two- 


thirds of the tower locations where it is now claimed that the clear- 


_ ing was deficient. By the end of October 1954, the portion of the — 
_ transmission line running from tower 725 to tower ‘757 had all its 


towers in place. Of chess 33 towers, 27 are included in the present _ 
claim. By the same date the foundation excavations, at least, had. 


been started for 75 more towers, of which 61 are included in the pres- m7 


ent claim. Certainly, appellants could not have expected that more 
clearing work would be done at locations, such as these, which not — 
only had been staked for construction by Bonneville, but at which . 

— construction had been actually begun. and, in some instances, carried 
forward to the point where tower erection was complete. And, ob- 
viously, appellants were not prevented by the subsequent snow ‘fon 
knowing how well or ill these 100- odd locations had been cleared when 
appellants entered'on them.  —_- 

Prejudice to the Government, from want of earliér nonce IS a more 
difficult question. The Department Counsel point to two ways in 
which such prejudice could conceivably assert itself if an attempt were 
made to determine the amount of time or money allowable as an equi- 
table adj ustment for tower sites or assembly areas worked on prior to 
the giving of notice, the. first being inability to distinguish between 
debris left by the clearing contractors and debris brought onto the — 
site or area by appellants, the second being inability to ascertain just 


how much, or how little, actual trouble and ee the os inade- — : 


| quate clearing caused. appellants. 
| 696-701—63-_8 | 
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The ein of the we st of thes arguments sical nisebecapily 


tke be limited to debris as such, that is, logs, uprooted. stumps, and other 


movable material. Rooted stumps, growing brush and other material 
still attached to the ground could hardly be a consequence of appel- 
lants’ operations. Moreover, following the giving of notice, Bonne- | 
ville caused an on-the-site investigation to be made of the clearing 
along the whole of the right-of- way for Schedule It. The inspec- 
_ tors who made this investigation included in their findings a number . 
of notations identifying particular items or piles of debris as having 
been pushed into particular locations by appellants. From these nota- 
tions it would seem that the inspectors ‘were, as a. practical matter, 
usually able to identify the source of debris even at tracts on which | 
work had already been done by appellants. Finally, a tower-by- 
_ tower examination of the clearing data submitted by the parties re- 

veals that locations where placement of footings and er ection of steel 


had been completed at the time when this data was collected exhibit 


a cleaner appearance, and are the subject of fewer criticisms from 
_ appellants, than are locations which had not yet been worked at that 
time. In this particular, Montgomery-Macri-Western would seem to — 


a chave- done ‘more injury to their own interests than to those of ‘the 
5 ‘Government by their delay in bringing to light the instant claim. 


a The second of the arguments advanced by the Department Counsel 
would have a great deal of force if Bonneville had, after receiving 


“notice of the instant claim, made an effort to keep track of the costs 
| being incurred by appellants as a result of the obstructions alleged me 


to constitute. inadequate clearing, at the previously unworked tower 
sites or assembly areas. But, as far as the record shows, Bonneville 
did not station inspectors at these sites or areas with instructions to — 


take notes upon the amount of any extra labor or equipment time 


caused by such obstructions, nor attempt. in some other manner to make 
an analysis of the expense being incurred for the purpose of deter- 
mining what part. of it was attributable to such obstructions. Instead, 
the reasonable cost of removing these hindrances, determined on the 
basis of a comparison with other jobs involving similar work, was used 
as the foundation for the equitable adjustment allowed. . This pro- 
cedure would have been just as sound for locations that had been 
worked on previously as for. those that had not. | 
Clauses 3, 4 and 5 all contain provisions permitting the contracting 
‘officer to allow claims that are asserted before the final settlement of 
the contract, even though timely notices have not been, filed, if he 


determines that, the facts justify a waiver of this failure. Such a de-. 


termination, like other determinations made by a. contracting officer, | 
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may, Be savlotved by this Boar d upon seat? _ ‘ini the aalane and 


review of such a determination, the principal. factor to be eGnaidered: - 


~is whether or not the untimeliness of the notice has pr ejudiced the 


7 Government.1? The facts outlined above indicate that here the Gov= - 
ernment has not been prejudiced. ‘Hence, even if the facts were. such || 


as to bring the instant claim within the application of one or the 
 other.of these three clauses, the Board would hold that its considera- | 


os 7 | tion is not barred by lack of timely notice. 


This brings us to the question of the. extent. to which: the des 
“th actually conformed to the applicable standards, as set out in. the clear- 
ing specifications. ‘The parties view these specifications in totally 


different. lights. . Counsel’ for - Montgomery- Marci-Western. regard a 


them as a set of virtually immutable and universal rules, pursuant to — 
which, for example, “all” stumps, roots and brush must be grubbed out. 
of the tower sites, “all” logs, brush and debris must be removed from > 
the assembly areas, and “all” logs felled by the clearing contractors 
must be removed from every portion of the central strips of the right-. 
~ of-way. The Department Counsel, on the other hand, view the clear- 
ing standards as conferring on the Government a baad discretion, to 
require at any particular locality on the right-of-way either the maxi- 
mum degree of clearing contended for by counsel for appellants or a 
“minimum” degree of clearing that. would reflect such considerations 
as, for example, the need for leaving i in place rooted stumps the grub- - 
bing of which would destroy survey markers or would create soil 
- erosion. hazards. 3 : 
In general, the interpretation sea upon. the eae specifica- 


tions by the Department Counsel appears to be a sound one. It is di--._ 


rectly supported by the provision in the “Work to be Done” section 
that the clearing is to be performed “in accordance with these specifi- — 
cations or as may be directed by the contracting officer,” and the pro- 
vision in the “Special Areas” section that the contracting officer may 
designate special areas where clearing shall be done “in accordance 

with specific instructions from the. contracting officer.” It is inferen- 
tially supported by other portions of the clearing specifications, such 


_ as the provision in the tower sites paragraph of the “Central Strips” 


section that the contractor “shall exercise caution. to: avoid undue © 
_ disturbance of the ground surface which. would necessitate revision of - 
ae tower n foundation design,” the a in the “Soil Erosion” ‘section | 


“ad Monarch Lumber ‘Connie IBCA-217 (May 18, 1960), 67 I. D. 198, 200-03, “60-2 er 
_ BCA par. 2674, 2. Gov. Contr. par. 290. oe 
«OT Monarch Lumber Company, i supra note 16; Flora Construction Compunyy, supra note 11; ee 


alge o see MeWaters and Bartlett, TBCA-56 (October 31, ane) 56-2 BCA par. 1140." 
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that clearing within national forests shall be “so conducted as es min aon 


imize as far as practical the damage-to the soil and to prevent gullying 

and the creation of other conditions conducive to soil erosion,” and — 
: the provision that in the snow slide area along the Great Northern. 
_ Railroad stumps shall be cut high “in order to reduce the danger of - 
' snow slides reaching the tracks.” That the tower sites and assembly — 
| areas: were not necessarily to be stripped entirely, clean i is indicated by 
the presence’ in the construction contr act of provisions to the effect 
‘that appellants’ unit prices for footings were to cover ‘such’ “inci- 
dental” work as “removing from the site and burning of all disturbed | 
roots, stumps and brush.” #8 . : 

A ecod example of a “minimum’ ’ application of the ee speci- 
Geations | is afforded by’ tower 699. Here, the clearing contractor was 
specifically directed not to grub the tower site, but to cut the stumps 
as nearly flush with the ground. as ‘possible. The reason for this was 
that the site contained certain huge stumps, removal of which would 
have so impair ed the bearing value of the soil as to necessitate finding 
another location for the tower. In the circumstances this was an 
appropriate application of the clearing specifications, and whatever 
increased expense appellants may have sustained. by reason of the 
presence of the stumps was “damnum absque injuria.” 

There is, however, another side to the coin. The clearing specifica- 
tions clearly. evince an intent that facilitation of the subsequent line 
construction operations is to have a prominent place among the con- 
siderations governing their application. Thus, the section entitled 
“Intent of Plans and Specifications” states that the clearing is to be 

“in full compliance with plans, specifications, and. directions of the 
- contracting officer, so that when. this contract is complete the right-of- 
way will be ready for erection of structures and stringing of con- 
ductors for the transmission line.” Similarly, the section entitled | 


“Objective” lists as an objective of the specifications the clearing of 
central strips “which will be utilized for access during construction — 


and maintenance,” and “which will permit the conductor to be laid on 
the ground and then raised into position without é injury or catching on 
forest debris.” While the clauses just quoted do not appear in the | 
Jarnagin contract, this omission is counterbalanced by the fact that — 
the clause “or as may be directed by the contracting officer” likewise 
does not appear in that contract. From the whole tenor of each con- 
tract, it is reasonable to infer that. a “minimum” application of the. © 


| clearing. epeaicenons was: contemplated ve In situations where such 


oe 18 38 Paragraphs T-107-A and 7-107-H of the specifications. . | 
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application er not have an adverse effect upon the ee line 


construction operations or where, as in the tower 699 situation, such _ 


- application would be a reasonable means of avoiding obstacles or ob- 
jections to the building of the transmission Tine or of minimizing. 7 
hazards or injuries caused thereby. 19 . oe | 
‘The Board also agrees with counsel for sities that the tower ] 
| sites paragraph of the “Central Strips” section extends to the removal _ 
_ of imbedded roots, even though roots are not expressly mentioned 
_ therein, since the par agraph calls for “orubbing” of the tower sites. 
There appears to be an established usage among persons concerned. : 
with the clearing of rights-of-way through. the forests of western ~ 
Washington that “grubbing” is’ to. be regarded as comprehending the © 
removal of fmbadded roots. 20 The recognition by the Board of this 
- Ineaning of. “orubbing” is, of course, subject to our previous recogni+ | 
tion. of the authority of the contracting officer to permit “minimum” 
clearing in appropriate circumstances, as outlined above. | 
The record contains data. with respect to the adequacy of the 
clearing at each individual tower site and assembly. area on Schedule 
IIT. Tt contains a.set of charts, one for each tower, on which are 
marked. the position, size and quantities of the various stumps, logs 
and other obstructions, as determined by an investigation made ‘by - 
employees of Montgomery-Macri-Western during late J uly. and early 
August of 1955. It also contains a set of charts, covering all of the 
towers except the last 40 at the westerly end of the schedule, on 
which are marked the position, size and quantities of the various 
stumps, logs and other obstructions, as determined by an investigation 
made by Bonneville inspectors at.a later date in August, 1955. The . 
inspectors’ findings, to which reference has already been made, are 
sometimes in substantial agreement with those of. appellants’ em- 
-_ployees, and sometimes widely divergent.. There is also a set. of 
‘photographs showing the condition of the clearing at each tower on 
the schedule made by Bonneville employees in August, 1955. 
' In addition to this systematically compiled and arranged data, 
the record contains numerous other photographs of, or documents. 
pertaining to, particular tower sites or assembly ATCAS, and a great 


deal of oral testimony by witnesses for each party as to. the status of | 


the clearing at particular locations, or as to the practical significance 


eS of: the conditions revealed by the charts, documents, and photographs. — : 


ad AD > OF. First-Citizens Bank & Trust Company v. United States, 110. ct. C. 280, 298-297, 5° 
812-14 (1948). 


- 20 See. Cervien. Ye Erickson Cbnsiewaten Company, 94-Wash. 500, 162: Pac: 567 (1917). 
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The contracting officer made his allowance of 4, 534 with respect wae | 


to the instant claim after three of the top construction engineers in 


7 Bonneville’s central office had personally examined the adequacy of 


_ -the clearing at various locations on Schedule ITI. Healso had avail-  — 
able the sets-of charts prepared, respectively, by appellants and by — 


Bonneville, and the set of photogr aphs made by the latter. Because — | 


. of the lack of timely notice, he limited eligibility for an equitable — 


| adjustment to tower sites on which footings. had not been excavated 
prior to July 1, 1955, and to assembly areas on which steel had not 
_ been assembled prior :to that date. Out of the 18 tower. sites which 
met this test, the contracting - officer determined that 18, or about — 
_. 2 percent, had not been cleared in the manner which ordinarily would - 
_ have been anticipated.24 Out of the 48. assembly areas which met this 
test, he determined that 30, or about 62 percent, had not been cleared 
in the manner which ordinarily would have been anticipated.2?. That. 
the contracting officer, with ample documentation. at hand, and with 
consideration limited to locations where work was begun oan after 
notice, found an equitable adjustment, to be due for these high per- 
: centages of the locations considered is a persuasive indication that 
the clearing on Schedule III was frequently below the level which, — 
in the opinion of. Bonneville, a Tne construction. contractor. would | 
ordinarily anticipate, ea a 3 
The data mentioned above, as eal as dies spabeaseen officer’s 
- findings, show convincingly that there were deficiencies in the clearing 
of the right- of-way of a nature that would necessarily add to the 
expense of constructing the transmission line. The evidence is suffi- 
cient to overcome any inference of lack of harm that otherwise might 
have been drawn from the failure of appellants to protest to Bonne- 
ville against the inadequacy of the clearing until most of its alleged 
ill effects had been sustained, or from the paucity of the comments 
-. about the clearing that appear in. the contemporaneous records kept 
by appellants’ field employees.*  - : 
_ Appellants contend that out of the 152 towers on Sl TIL 


| : - there was inadequate clearing at 126. The Board has carefully ex- 
-. amined the evidence as to the status’ of the clearing of the tower — 


— sites and assembly areas at all of these 126 locations. We find that 
at te 3 tower sites, in addition to the 18 for which allowance was made 4 


21 "These 13 aees sites were. those at towers 606, 607, 608, 609, 610, 614, eis, 619, 620, 4 


622, 623, 624 and 630. 
- 2 These 30 assembly areas were ee at aren 606, 607, 610, 611, 618, 619, 621, 622, — 


623, 629, 630,. 632, 633, 634, 635, 664, 668, 670, 674, 704, 706, T07, 108, 709, T10; 6 ey @ ee 


713, 714 and715. . 
23 Por the: Tule with respect to such inferences see Claim 1A in IBCA-T7, supra note 1. 
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- i ‘ie contracting officer, the clearing did not measure up ie ies 


| standard set, by the clearing specifications, as herein construed. We . 
find that at 82 assembly areas, in addition to the 30 for which allow- oO 


ance was made by the contracting officer, the clearing did not measure. 
up to the standard set by the. clearing specifications, as herein con- 
strued. 25 There are, of course, some situations where the clearing 


: ‘was on the borderline between - adequacy and inadequacy, and these = : 


we have attempted to allocate equitably between the parties. And in 
_ making our determinations we have. perforce. applied the rule that. 
appellants have the. burden. of proving both the: ae and the : 
quantum of their claims. 
There remains the question of what amount is edie appellants with : 
* respect: to the inadequately cleared locations. aa 
Montgomery- Macri- Western have presented a tower-by- tower tabrin 
lation of the costs they assert were actually incurred for excavation, 
- placement, and backfilling of the footings, and for assembly and erec- 
tion of the steel framework, at each of the 126 towers for which they 
seek additional compensation. The actual costs so tabulated. agere- 
gate $513,520.10. Appellants have also. presented | a tower-by-tower 
tabulation of the costs they assert were duly estimated, in making up:-: 
: their. bid, for the footing and steel work at each of these 126 towers. 
The estimated costs so tabulated aggregate $342,932.06. By taking 


the difference between these two figures, that is, $170,588.04, and by _ = 


he adding to it. $25,588.21 (15 percent of $170, 588.04) as an. inllowance _ 
. for overhead and profit, appellants obtain a total of $196, 1 6.25. This a 


is the amount they assert to be due. 


The foregoing method of computation is not: ponte nie es 7 
to provide an acceptable basis for determining the amount of the addi- 


tional compensation to be paid as damages for breach of contract or ~ 


as an equitable adjustment under a contract.?* A method of computa 


7 tion frequently 'v used i in such a case as s this 1 1s tox measure Ma amount. due a 


. mM These 3. foaer sites. are. hose at ‘towers 611, - ¢28, 629, 681, 632, 633, 640, 645, 648, - 


. 649, 658, 654, 655, 656, 661, 662, 664, 667, 668, 669, 670, 671, 672, 673, 674, 675, 676, 


678, 679, 680, 682, 683,. 685,. 696,. 697,700, 701, 702, 703, 704, 706, 707, 708, 709, 710, 711,. . 


712, 718, 714,715, 716, 717, 719, 720, 723, 124, 727, 730, 731, FOB 734, 735, 737, 739, 
740, 742, 748, 745, 747, 748, 749, T51 and 756. or 
5 A ane These 32’ assembly areas are those at towers, 620, 624, 647, 648, 649, 651, 653, 659, 

. 688, 671, 678, 676, 683, 690, 692, 698, +695, 699, 701, 702,. 703, 716, 717, 720, 729, 731, 
732, 734, Al, T42, TAT and 748. 


°F. H. MeGraw and Company v. United States, 181 Ct. cL. 501, 510-12 (1955) ; Soni) ‘ 


: Construction Company, IBCA—249 (December 7, 1961), 68 LD. 848, 561—62,: 61-2, BCA 
par. 8240, 4 Gov. Coutr. par. 49(b), aff'd on reconsideration (April 27, 1962), 69, 1.D. 43, 


45, 1962 BCA par. 3341, 4 Gov. Contr.. par. 49 (c) ; Holly Corpora fion, ASBCA No. 3626 © . 


(June 30; 1960), 60-2 BCA. par. 2685, aff’d on reconsideration, (January 18, 1962), 1962. 
BCA. par. 38272 5 Roy, DL Bair &. Company, aD C&A Nos. O14 and 927° apepranber | 7; oe) 
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by the difference between the costs that would. have been incurred by 

the contractor if the job specified i in the contract had not been inter- 
_ fered with, changed, or otherwise affected by the compensable event in 

-suit—sometimes called the “as specified” costs—~and the costs that 

“were necessarily and reasonably incurred by the contractor in perform- 
ing the job under the circumstances under which it actually had to be 
performed as a result of such compensable event—sometimes called the 

“as performed” costs.2”?7 While the two methods have a deceptive simi- 
larity of appearance, the estimated costs developed by appellants are - 

in reality less inclusive than the “as specified” costs defined above, pe 

the actual costs so developed are in reality more inclusive than the “ 

: performed” costs thus defined. The method used by appellants might 
aptly be called the “total loss” method, since it tends to provide recoup- 
ment not only for losses sustained as a result of acts or omissions of the 
Government, but also for all other losses sustained in connection with 
the contract work. However, it is most frequently known as the “total 
cost”? method of computation. - 

The first basic fallacy of the “total cost” method j 1s 3 that it soolinee 
the necessity for proof that the costs used in making up the claimant’s 
bid were soundly and properly estimated. More than one contractor 
has been known to make inadvertently a bid that was far below- the 
reasonably foreseeable costs of doing the job. More than one con- 
tractor has-been known to unbalance deliberately his bid by overpricing 
- gome items-and underpricing others.. The amount that would have 
had'to be spent in performing the job had there been no breach, change, 

or other occasion for an award of additional compensation is not to be 
measured merely by the claimant’s bid, but, rather, is the amount that a 
prudent contractor would have estimated reasonably as being the cost 

of performance.?® 7 

A second basic fallacy of the “total cost” insted is that it overlooks 
the necessity for proof linking the actual costs with their alleged cause. 

Some, or perhaps all, of the increase in expense may have been incurred 
because of happenings, such as equipment breakdowns, inefficiency of 
labor, bad weather, or acts of third parties, that, in the circumstances 
| of the particular. case, have ie to the breach of contract, 

hae See S.N. Nielsen Company v. United States, 141 Ct. Cl, 793 (1958) 3. General Con- 
 tracting Corporation v. United States, 96 Ct. Cl. 255, 276-77 (1942) ; Henly Construction 


Company, supra note 26} G. M. Co. LCA: Inc.,  ASBCA No. 2883 (November ce 
1957), 57-2 BCA par. 1505. | 
288. N.. Nielsen Company Vv; United Stoves, supra note: OT; MacDougala Construction 
Company VY. United States, 122 Ct. Cl. 210, 260-62: (1952) ; 4 Great Lakes Dredge and Dock 
Company v. United States, 119 Ct. Cl. 504, 558-60 (1951), cert. denied 342 U.S, 953 
(1952); General Contracting Corporation v. United States, supra note 27; Levering & 
Garrigues pvemecey vy. United States, 73 Ct. Cl. 566, 575 (1932). 
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| change, changed condition, or other compensable event on orien the - 
claim is Pane Even. when such a, relationship does exist, some of. 
the items of expense.may have been improvidently or unnecessarily 
incurred. Only those actual costs that were caused bya ‘compensable — 
event and that are reasonable in nature and amount may be allowed.?9 - 
The decision in Oliver-Finnie Company v. United States, 279 F. 2d 
“hs 498, 505-06 (Ct. Cl. 1960), does not abandon either of these substantive 


“as specified” and “as performed”. requisites for an awardof addi- 


tional. compensation. It stands at most for the proposition. that the 


“total cost”? method | may be followed i in a case where the contracting teh et 


officer has made no finding as to amount and where there is no proof 
that the bid was too low or that the actual costs claimed are too high. _ 
In the instant case there is a pertinent finding by the contracting | 
officer. Nor does Farnsworth & Chambers: Company, ASBCA No. 
5988 (August 16, 1960), 60-2 BCA par. 2733, abandon these substan- 
_ tive requisites. Ti stands merely for the proposition that the “total 
cost” method may be followed if the contracting officer has utilized 
it, since before doing so. he presumably satisfied. himself that the bid - 
was not too low and that the actual costs claimed are not too high. In | 
the instant case the contracting officer expressly refused to utilize that 
method. Thus, neither decision is applicable here, and, if it were, 
would do no more than shift the incidence of the burden of proof, _ 
by placing upon the Government the burden of disproving appellants’ 
figures, in lieu of : requiring appellants to prove the correctness of those 
figures. The limited scope of each decision is indicated by the fact 
that Oliver-Finnie characterizes the “total. cost”? method as being “by - 
no means, satisfactory,” while Farnsworth & @ hambers anne of that 
method: — . | hee et, a 


* Ordinarily; we de not: accept ° this palate for computing the amount - of an 
equitable adjustment. This is for two. reasons: (1) it. presupposes . that ; the 
contract price is‘a reasonable price which may or may not be true, and (2) it 
presupposes that all of the increase in cost is traceable ‘to the change. or other. 
contract action for which an equitable amuse ent is pems sought. : ace ae 
wise,. may or may not be true. * * * ft 5.d | 


In the instant case appellants have ee no Sutciadtory oot 
- that the cost increases reflected in their actual cost figure of $513,520.10 — 
include only cost increases attributable to inadequate clearing of tower 
_ sites and assembly areas, and exclude any. cost increases s that were not 
caused, by the Government. 7 | 7 | 


® MacDougald Construction Conauae y. United States, supra note 28; Great’ Lekes 
Dredge and. Dock Company ¥. Uicen States, hl note 28; nee Construction Com- 
pany, supra note 26. ele wee 2 
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Appellants’ ‘managing: par tner- ‘ested: it. is ‘tri, that the. 
$518, 520.10 did not include costs attributable to those errors of appel- 
lants that he was. “absolutely familiar with” at the time when the 
actual costs were computed. However, he was not regularly present 
at the job site until the winter of 1955- 56, depended on his subordi- — 
: nates for information as to what went on there, and plainly had only 
limited familiarity with the extent to which errors were committed. 
His statement is not cor ‘roborated. by work sheets or other records | 


oe showing how much or how little was deducted for contractor errors 


in computing the actual costs. In any event it falls a good deal short | 
of an assertion that deductions had been made for all errors of appel- 
~ lants and for all other increased costs not caused, directly or mandivect | 


oe _ by the Government. 


Appellants’ own ace indicste, moreover, that. dis $518, 520.10 


contains substantial amounts of increased. costs ‘for which appellants “—o 
were responsible. These documents, as put in evidence, include the | 
daily slips that were prepared by appellants’ foremen - account for — 


the time of the men and equipment assigned to their respective crews, 


| | & and that were later used in. computing the job costs. A number of — 
the slips contain notations explaining the reasons why a hig her degree — 


. 208 productivity was not being attained, or explaining other problems _ 
| that were bothering the foramen, ‘Alsoa in evidence is a diary cover- 


ing nearly the entire period of contract performance kept by one of 


_ the general foremen. There are in the slips and the diary a bare hand- 


ful of references to inadequate clearing. By way of comparison, there _ = 


are a legion of references to equipment breakdowns. A reading of 


the entries strongly suggests that far more labor and equipment hours 


were unexpectedly lost. because of equipment breakdowns than because — 
of inadequate. clearing, and other evidence points to a like conclusion. 
From the whole record it is readily apparent that appellants’ actual 
cost figure greatly over states the increased costs attributable to inade- a 
quate clearing.*° | 
Appellants: Tiave. ‘dike offered . no atislastacy eek that their estl- 


| mated cost figure of $349, 932.06 is based upon a reasonable. evaluation’ 


of all the cost factors affecting the job that were known, or should 
have been- foreseen, during the bidding period. : 5 
~The: evidence as to how the $342,932.06 was derived ; 1S. very con- 
fused. Sometimes appellants’ witnesses seem to say that this. figure 
is based upon the work sheets used in computing their bid, but these - 
sheets were not put in evidence and, as will be seen, oe facts are 
inconsistent with: such an oe The » estimated cost of the Toot- 


. - Cf. John A. Tohnson Contr sila e Corpor ation v United States, 132 Ct. cl. 645, 654 
eee 35 
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a a an iss wade for the 152 towers on Sas 1 1s, aut i 2 


- appellants at $410,635.26, the difference between this sum and _ 


- $342,932.06 being the estinisited cost for the 26 towers not. included im —e 


the present claim. But the amount actually. bid by appellants for | 


| the | footing and steel. items of Schedule III totaled $677,100.10, or a 
5 approximately 65 percent more than the $410,635.26 which appellants 


now give as their estimated costs for the same work. The bidding — ; 


occurred at a time when competition for Bonneville transmission line 
construction jobs was keen, and it is inconceivable that a bid which | 


contained so great a margin for profit as that inherent in this 65 — _ 


r percent differential would have turned out to be the lowest, on the job | 


2 here involved. It is true that appellants’ estimated cost figure, like | 


a their actual cost figure, does not include any allowance for materials ~~ 


or for overhead. However, the materials furnished by: appellants - 
in the course of performing the footing and steel work were small. in ~ 


amount, and. probably increased the estimated costs by a good. deal 


oe less than 10 percent. Appellants’ concept of a reasonable allowance aS 


for overhead is suggested by the fact that they are now seeking. a 
single allowance of 15 percent to cover both overhead and profit. 
_. Thus, it seems ‘clear that appellants’ bid must have been based upon 
estimated costs (before allowances for materials, overhead.and profit) 
; considerably higher than the figure of $342,932.06 used in computing 


the instant claim. If not, then appellants greatly underestimated the” | 


ne S foreseeable costs of cia iob. | . 4 : 
~~ On the other hand, there is some testimony to. ihe affect Te this . ae 


| figure. represents an estimate, compiled after. the job had. been. com-. 


pleted, of what.the work would have cost if there had been no defects 
_ in the clearing. The evidence is, however, so uncertain that it fails. - 


to reveal whether the estimate resulting from this supposed after- | 


a the-fact review of what the job should have cost was higher or lower - 


than the original | bid estimate. Assuming that such a review was — 
made, there is an utter lack of any supporting data from which its suf- 7 
ficiency and impartiality might be judged. . a 


-. Appellants’ presentation, moreover, contains a epilation ot thé. faa 
actual costs and the estimated costs at 22 towers on Schedule IIT 
which appellants: regard as having been properly cleared and which, 
therefore, are not.included in the present claim.** According to this a 
7 compilation, the actual costs were $63,407.19 and the estimated costs ee 


a1 The four remaining - tower's are excluded because. they were ue wabject. ‘of alleged 


eS cost increases which appellants attribute to changes, subsurface conuiniour: or other eir- 
Po, une unrelated to Ceane 
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were $58, 672.26, thereby salsa in an excess of actual costs over 
_ estimated costs of $4,734.93, or approximately 8 percent. The com- 


- pilation, however, appears to omit certain items of expense, such 


_as backfill, from the actual costs. If all the omitted items were taken - 
into account, at the same ratio as that used in appellants’ computa- 


~~ tions for iis items at the other towers, the excess of actual costs over 


estimated costs would be $12,705.21, or approximately 22 percent. 
‘It is thus apparent that appellants’ éstimated: costs are unrealistically 


- low, not merely for the towers included i in the claim, but even for 


the towers | as to which no complaint. of 1 improper clearing ismade. 
We do not disagree with the testimony in which appellants’ wit- _ 

- nésses described at least a dozen different construction operations, 

the cost of each of which could have been increased by inadequacy of 


: | clearing. But appellants kept no records from: which it would be 


feasible to determine, even by a rough approximation, how many. 
instances there were in which any one of these operations had actually 
been hampered by inadequacy of clearing. And the isolated instances _ 
_ which its witnesses were able to recall obviously could account for no 
more than a small fraction. of the amount claimed. | 
Counsel for Montgomery-Macri-Western urge that. we should not 

r insist upon too high a standard of proof of costs because the necessity — 
for proving costs was brought about by the Government, citing — 


. Douglas Aircraft Company, Ine. v. United States, 95. Ct. CL. 140 


 (1941.) That case does not appear to be in point. It involved a situa- | 


tion where the avoiding of a contract, at the instance of the Govern- oe 
- ment, made it necessary for the contractor to seek compenation on a 


quantum meruit basis for the work previously performed under the. 
contract. Hence, the contractor was obliged to prove the costs of 
work for which, while performance was being made, it had no occasion 
to keep cost records, since, if the contract had not been avoided, the 


7 work would have been paid for at the contract price. ‘The present _ 


claim, on ‘the other hand, is for compensation over and above the 
- contract price on account of hindrances that pr evented performance 
_ of the contract work in the most. economical way. Such a claim, 
whether viewed as being for a breach of contract or for an equitable — 
adjustment under the contract, is a claim as to which pr oof of costs 
has been traditionally required, both by courts and boards of contract | 
appeals. At the ‘time when the hindrances in question were encoun- 

- tered, appellants had every reason to anticipate that the amount of the 
costs generated by.such hindrances would ultimately need to be proved 
if compensation were to be obtained for them. Nor did the action of. 
Bonneville in failing to have the right-of-way more adequately cleared. 
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place pleats ence any disadvantage j in keeping ¢ cost i records, or 


in otherwise. assembling proof of the added expense occasioned by such 


failure. Therefore, there is no justification for relaxing the standard 
of proof. | 7 3 
‘Since ~ Mit seicates Meet Western have sabmited” no , adequate | 
proof of the amount due them, we turn to the Government’s figures. 
The contrating officer’s allay of $4,534 was computed on the. 
basis of the prices paid. by Bonneville for clearing work on other 
transmission lines. For the tower sites the basic price used. was $118 
per site. This price was increased by 100 percent because of the more 
_ difficult terrain on the Chief Joseph- Snohomish line, and because of 
an intervening increase in costs.. The resulting $236 was then decreased 
_ by 50 percent on the ground | that at least. half of the work at each of _ 


the inadequately cleared tower sites had been correctly done by. the © . 
_ clearing contractors, thereby leaving $118 per site as the final figure. 3° 


| _ For the assembly areas the basic price used was $1, 500 per acre.. This — 
--price was-the average sum paid for clearing a right-of-way running 

alongside that of the Chief Joseph-Snohomish line, and hence, did — 

not need to be adjusted for difference in terrain. Because the interven-_ 

_ ing increase in costs appeared to be fully offset by arise in the market 


value of the cut timber (which clearing contractors are customarily Pare 
accorded the right to salvage and sell) no adjustment was made for 


such increase. Since disposal of waste material was considered to 


be the only significant portion of the’ clearing work left undone at the | 
- inadequately cleared assembly areas, and since Bonneville 1 in making 


_ payment for clearing work had long recognized the disposal of waste — 
material as representing approximately 30-percent. of the costs in- 


: ‘volved in a clearing job, a like percentage was: applied to the $1,500 | 


figure, thereby establishing $450 per acre as the-price for waste mate- 


rial disposal, After considering other factors deemed. pertinent, in- | 


cluding the increment mm. costs resulting from the necessity for moving © 
appellants’ crews from area to area and the reduction in costs resulting © 
from the fact that only some of the waste material had to be disposed 
- of by appellants, the $450. figure was increased to $500 per acre. There 
- being one-fifth of an acre in each assembly area, the final figure was 
$100 per assembly area. Thus the amount allowed was, for the tower 
sites 13 times $118, or $1, 534, and for the assembly areas 80 times s $100, 


~~ OF $3, 000, a total of $4, 5384, 


As the foregoing summary ee a ee ne measure. of 


; judgment ; is reflected in the Bonneville computation. The evidence — | 


= goes not provide data ¢ on which we could. independently review the . 
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| ates of that judgment, Bit it does indicate that the obaclusiens | 
reached were based on. practical experience in the field of clearing 
costs and were arrived at objectively. In the last analysis the unper- 
-suasiveness of appellants’ evidence leaves us only the choice of relying . 

upon the Bonneville computation or of making no allowance at all: 
We think that computation has enough support in the record to Justify 
the former alternative.” 

The additional compensation due appellants for the 86 inadequately 
cleared tower sites, accordingly, is found to be $10,148 (86x$118) 
and the additional compensation due appellants for the 62 inade- 
quately cleared asa oly areas, necorcne is found to be ae 
| (62 x $100). : 


. The Board determines, therefore, that Gintn A-1 is ailogable: in : a 
= the sum of $16,848, of which $4,534 was allowed by the contracting is 


| officer, plcnving ou, g14 as the remainder due eens, 
“Claim AQ & 
| Central Strips: : 


‘This dia 1s s for the sum of $202, 992.80, none of which was dlleed 
by the contracting officer?’ The claim arises out of alleged inade- 


- ~ quate. clearing of the central strips. of the right- of-way for Schedule 


TIL. These strips constituted, in effect, a ribbon of. ‘specially- cleared 
land, 70 feet wide, that extended from. tower to tower directly under- 7 
: enth the. space where the conductor was to hang. | | 


The incidents of the claim for the central strips largely Séeailal | | 7 ; 
those of the claim for the tower sites and assembly areas. The stand- »_ 


ards governing the. clearing of the central strips are included in the ~ 


a excerpts from the clearing specifications that are quoted i in our discus-» ~ | 


| 7 sion of Claim A-1. _ Appellants’ allegations are to the effect that the 
. central strips m many of the spans on Schedule ITI contained brush, | 


felled logs, uprooted stumps, and other obstructions improperly . left = 


- by the clearing ‘contractors, and that the presence of this undesired 
material impeded the free passage of men and equipment, increased | 
the hazard of snagg ging or abrading the wire while it was being pulled 


- 8 See Henly Daneendeen Guna supra note 26 5. ‘Coribbean: Dineipiotion Ostporas 
tion, IBCA-90 (Supp.) (September 22, 1959), 66 I.D. 334, 59-2 BCA par. 2322, 1 Gov. 
Contr. par. 666 ; Holly Corporation, supra note 26. 


33 This claim was denied in the finding of facts dated mepraney 29, 1956; and the denial 


‘was reaffirmed by the contracting officer in the supplement to such finding dated Lee 16, 
1956. - 
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nny and, in general, added greatly to the cost of tenes the con. 


ductor. "The contracting officer, on the other hand, found that in the — oe . | 
_ clearing of ‘the central strips there was no material deviation from. = 


the applicable specifications. 


With respect to the issue of notice, the pertinent facts are ~S essentially se awe 
the same as those stated in the discussion of Claim Al. Hence, the 
Board. holds that the instant claim is not barr ed Oy reason of any oe 


failure to give notice. sa 
- With respect: to the adequacy of the clearing, the gener ae soe 


tions as to the proper application of the specifications made in the | tes? 


course of our discussion of Claim A-1 are equally relevant to the 


 eentral strips. The two sets of charts mentioned in. ‘that. discussion 

include notations as to the adequacy of the clearing on the central 
strips which cover, in the case of the Montgomery- -Macri-Western ae 8 

charts, all of the spans on Schedule III, and, in the case of the Bonne- oes 


ville charts, nearly all of those spans except the 40 most: westerly. ones. 


- There is also much oral testimony and photographic evidence aris ee 


upon. the clearing of the central strips. 


Application of the clearing specifications to a eens ee re- eae 
quired: the - resolution of certain recurring’ problems that deserve 
_ specific mention. In the main, these stem from the provision. in 1 the” 7 
| og : “Central Strips” section. that: | ao 


AML waate mater ial existing on the ground and all waste material created by a 


A tas the contractor shall be burned with the exception of individual. down logs over te 


*s eight inches in diameter which have not been disturbed by the contractor and _ 


“which will not make the central . strips impassable to construction vehicles. ae 


‘This: provision, when read in the light of the “Definition of Terms” ; , - 


section, called for the removal of logs exceeding eight inches in: diam- : 


_ eter that were present on the central strips. when the right- of-way- was - 


first. entered ‘by. the clearing contractor if such logs either (1) were 


disturbed by him, or (2). would make impassable to. construction — : _ 
vehicles a locality which otherwise would have been passable to such _ 
- vehicles. On the other hand, it called for the removal of. logs ex-:— 


ceeding eight. inches in diameter that were felled by. the clearing 


contractor irrespective of whether such logs affected the. passability — ; a 
of the central strips, and. called for the removal of all other. cwaste 
oa material irrespective of who _ created it or how it might, affect oe 


Passe OUty ro, Se 


~The Board, however, cannot read into the word individual’ ” oe oa os 


- used in “this provision, a requirement, that the clearing contractor _ 
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an must remove logs present at ihe time of his entry merely because they 
happened to be lying in piles” or jumbles, or to be crisscrossed, or 
‘to be touching one another in some otler way. Nor can the Bost d 
read into the clearing specifications a general requirement that any 
- material which would prevent the passage of construction vehicles or 
would create a hazard of i injury to. the conductor must be removed _ 


from the central strips, even though the: mater ial belongs to a class, 


| such as pre-existing stumps or snags less than 8 feet high, as to which | 
there 1s no specific requirement for removal in the clearing specifi- 
“cations. Conversely, the impassability « of a particular area would not, 


_ by itself, justify. leaving 1 in that area logs felled by the clearing cou-— 


tractor or waste material other than. logs, if such logs or waste ma- 
terial would. constitute a substantial hazar d to subsequent line con- 
struction operations, as, for example, by snagging or fouling the 


- conductor while it was. being strung. 


There : appear to have been some ‘instances. where logs chat should : 
have been disposed of by the clearing contractors, but that were never- 
theless left on the central strips, turned out to be useful for lagging 
purposes. These instances, however, were limited as well as fortui- 
tous. The evidence shows that appellants. had available a number 
of devices—sometimes called lagging jacks—designed to hold the con- 


ductor above the ground at places where injury might otherwise oc- 


cur, that appellants regarded such devices as the preferable method - 
of lagging the conductor, that: logs on the central strips interfered 


with: the placing of the lagging jacks, and that appellants used the 
— Jatter to.a substantially. lesser extent than would have been the case. 
a had fewer logs been left on the central. strips. The evidence also 
_ shows that’ the: logs sometimes contained pitch or. other ‘substances 
capable of i injuring the conductor, that they were scattered about in a 
random manner which often necessitated considerable:rearrangement — 


before they could be used as lagging, that they did-not hold the con- 
ductor as high as lagging jacks would have done, and that the latter 
were on the whole a superior means of protecting the conductor 
against deleterious contacts. All things considered, the logs left on 
the central strips would seem to ‘have. been of little real. advantage 

to appellants for lagging. purposes, except possibly in a few hard-— 


to-reach areas where lagging se would have had to be packed Tie “Vy, > 


by hand. 
| A portion of ite right- of- -way fiat Pesaate specu pipbiane. is the 
snow slide area along the Great Northern Railroad between tower 619 - 
and tower 632. In some of the spans within this area quantities of logs 
| felled by the clearing contractor were cee on 1 the central strips. This a. 
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.: fievintion from ihe general requirements of the eGontral Stri ips” 

section is not justified by the specific provision (appearing at the end 
of the excerpts from the clearing specifications) for this snow slide 
area, since that provision merely prescribes a. stump height of. Six 


feet in lieu of the two feet that would: otherwise be required. The 
evidence offers no indication of the making } of any systematic attempt 


to arrange the. logs in formations that would tend to hold the soil in 

place, or to retain snow, or to forestall the possibility of the logs them- — 
selves rolling down the steep slopes. Even less is there any indication 
of an attempt to arrange the logs in formations that would tend to 


combine the objective of facilitating line construction operations with 


the objective of conserving soil.and moisture. In general, these logs . 
appear to have. been more a hindrance to the stringing of the con- 
ductor than they were a protection. against snow slides-or soil erosion. 
The situation, therefore, is one in which the deviation from the re- 
quirements: of the “Central Strips” section cannot be justified as -a 
reasonable exercise of the authority reserved to the contracting officer 
in other provisions of the clearing specifications. 3 

The situation just discussed should not be confused with the piles of 
logs found alongside the railroad tracks at certain. places in the same 
area. At these places the Great Northern Railroad had caused logs 
to be arranged in piles for the: planned purpose of protecting the 
movement: of its trains against snow slides. ‘These piles were mostly 
outside the central. strips, and were composed of logs not felled by. 
the clearing contractor. The only. place where the log piles created 
by the railroad appear to have had any effect upon appellants’ work 
is at the point where the transmission line crossed the railroad tracks 
in the span between towers 631 and 632. The retention intact of 
these purposefully created piles was a reasonable precaution, well 
within the authority. of the, contracting officer under the ous 
specifications. 

Another portion of the right- Ae -way that. has fered: to be espe- 
cially controversial is the Index Ridge area, running from about tower 
709 to tower 718. At the time when this: area was cleared, there 
was No access road leading to towers 710, 711, 712, 713 and 7 14, and, 

_ therefore, no ready means through which fire- Aehtny apparatus could | 


reach the vicinity of these towers in the event burning operations got. 
_ out of control. Because of this special hazard, Bonneville directed 


the clearing-contractor not to burn the-logs felled by him, but, in- 


stead, to place them on the sides of the right-of-way outside the'cen-. 


tral strips. This was done. : ‘Subsequently, the contract between 


-696-701—683—4 
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Ponies ille and Montgomery- “Macri- Western was amended so as to 


— provide for the construction by the latter of an access road to the five -_ 
towers mentioned.** While constructing this road appellants pushed 7 


into the central strips a number of the logs that the clearing contractor 
had placed outside those strips, topother with debris resulting from _ 
the road-building operation itself. Much of the terrain between the tA 

five towers mentioned would have been impassable to construction — 
= vehicles i in its natural condition. In essence, the situation is one where 
_ there was a valid reason for not burning logs, where the central strips 
themselves were cleared of all logs that had beeh felled by the clear- 
ing contractor or that impeded impassability, and where the waste 
material subsequently found on the central strips was put there by 


_ appellants themselves. It necessarily follows that no additional com- 


pensation is allowable for any of the spans between towers 710, 711, 
712, 718 and 714. The other parts of the Index Ridge area did not 


- involve comparable problems, and had some spans with. clearing defi- 


3 _ ciencies, such as, for example, the leaving of excessively high stumps. 
The particular spans on Schedule III where there was allegedly _ 


inadequate clearing are not enumerated by appellants. The charts 


_ prepared from the data collected by their employees contain notations - 


no of inadequate clearing for approximately 64 of the 151 spans. | 
~The Board finds, upon the basis of the whole record, that in 22 spans - 
_ the clearing of the central strips did not measure up to the standard _ 


set by the clearing specifications, as herein construed.2®= In making 


this determination, we have followed the same principles concerning 
borderline situations and burden of proof as in the case of the tower | 

2 sites and assembly areas. | 2° 
_ With respect, to the amount of the additional compensation due, ap- 


a. pellants* evidence is even less persuasive than in the case of Claim — 


- A-1. It consists of little more than a statement of the total number | 


a of man hours and equipment hours alleged to be attributable to clear- 


ing deficiencies on the central strips, together with information as to 


~~ the average hourly rate of pay and the hourly equipment charges. ee 


The testimony of appellants’ managing partner indicates that this 
statement was compiled by estimating in percentage terms the extent: 


7 _ to which the total costs of the job had been increased by inadequate ‘i 
7 oe of the’ cone strips. What the Percentages were 1s nowhere 2 


This road “tap fieheaes in Claims F-2 and F_-5. | . 
- 6 These 22 spans are those which begin, respectively, at towers 619, 620, 621, 622, 628, a 
- 624, 625, 628, 630, 632, 6638, 672, 700, 708, 709, 715, 716, 718, 740, 750, 754 and 756, 
and which end, respectively, at the next higher. numbered tower, 
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| stated, and oe oe were calculated ; is nowhere See Thus the. 


7 statement fails to possess even the appearance of certainty and sub- 3 


- stantiation. ‘Furthermore, as pointed out in the discussion of Claim | 


 A-1, there is persuasive evidence that appellants. probably would have - 


- sustained a substantial loss on the job in any event because of factors _ 


‘not chargeable to the Government, such as the numerous serious — 


breakdowns. of equipment. In the light of these facts it would be 


- impossible to accept. any computation based on the concept that ap- — 
pellants’ bid prices were all soundly estimated, that its actual costs. — 


- were all prudently. incurred, and that. any. excess of the latter over the 


a former should be borne by the Government. 


-. In the absence of better evidence, the Boaed considers that the eats : 
of $500 per acre applied to the assembly areas by both the contracting 
officer and.the Board is a fair measure of the additional compensation — 
due for the central strips. - There. are, to be sure, some differences. . 
For example, the clearing specifications required all logs to be removed 
from assembly areas, but permitted certain logs to be left on the cen- — 
tral strips, thus presumably making the latter somewhat. less expensive 
to clear to the prescribed. standards. On the other hand, appellants - 
frequently had to. provide their own access road spurs into. assembly 
areas, and in the course of so doing could sometimes effect. economies 
by cleaning up these areas as @ part of the road- ‘building operation. 
In total effect the differences do not appear substantial enough to 


call for ae to the central oop of some entre other than. 3500 i. | 


peracre. | | 
The Board has not ead hoe to is account. of the fact that : i 
large, but unspecified, portion of the $202,992. 80 included in the in- 


stant claim is for general cost increases attributed to the severe winter 
| weather that prevailed while the final portions. of the contract work 


were being: performed, rather than for cost increases directly and solely ie 


traceable to inadequate clearing of the central. strips on Schedule ITI. 


‘The extent to which the responsibility for the winter costs rests upon 


7 Montgomery- Macri-Western on the one hand, or upon Bonneville on. 

_ the other; is a complex problem which can be soundly. analyzed only . 

- in the light of the total impact upon the contract work of the various 
transactions involved i in the present appeals. | ‘Hence, the question of — 

winter work is being reser ved. Bs consideration in ‘the. last. section oe 


of this opinion. | aT 
- The central strips oft the’ 29, spans tees ae was actin cae +, 463 
ing have an € We Bene length of 23,554.6 6 feet. amd an AeBragate ¢ content a 
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of approximately 31. 85 acres. 36 At $500 per acre, the additional com- 
pensation due appellants for megenete clearing of the central strips 
amounts to $18,925. | 

The Board determines, therefore that Claim A-93 1s allowable in the 


| sum of oe 925. 
4 | Claim A-8- 
Aooeas froad 88 


This claim i is for the sum of $3, 500, none of Sahigh: was ‘allowed by 
the contracting. officer:?? It is based upon the alleged unusable con- 
dition of an access road leading to towers 628, 629, and 680. > | 

The contract permitted Montgomery- -Macri-Western . to utilize 
Bonneville access roads for trucking in materials and for other opera- _ 
tions incident to the performance of the contract work, but left with 
them the responsibility of providing such additional ponds or other 
access facilities as might be needed.** While most of the towers were 
near Bonneville access ‘roads, in existence or under construction when 
the contract was awarded, there were some notable exceptions. One 
of these was a steep and rocky ridge where towers 628, 629 and 630 
were to be built. Appellants, when estimating their bid, planned upon 
rigging overhead cables to’ tall trees or spars so as to be able to move 
equipment and materials to and from these sites through the ¢ air—a. 
procedure known as “skylining” of “highlining.” 

Bonneville, however, determined to have built into this area an 
access road, which came to be designated as Access Road 28C. Bids 
for its construction were solicited shortly aiter appellants had been 
awarded their contract for the line construction job. Appellants sub- 
mitted a bid for the access road, but the successful bidder was Wash- 
ington Utilities | Construction ‘Company, the clearing contractor for 
this portion of Schedule ITI. Appellants’ bid included, pursuant to 
a request contained in the invitation, a quotation of the amount. which 
they would be willing to have deducted from the contract price for. 
the transmission line if the access road were built by others and made | 


a8 These ees are exclusive “of those Sortioia of the: spang ‘that fall within the tower 
sites and assembly areas, as measured by a 120-foot square at each tower, since compensa-. 
tion for any. eset cee within such Bonaree or their equivalents is DEC VACES under 
Claim A~—1, 
. & A time extension on account of 1 the circumstances: out of which this claim arises was. 
denied by the contracting officer in his letter of February 29, 1956. That letter has been 
treated in the course of the appeal as also denying, by necessary implication, additional 
compensation. on account of such’ circumstances. See Cox and Haddoz, IBCA—155 (March 
26, 1959), 66° LD. 97, 105, 59-1 BCA par.. 2111, 1 Gov. Contr. pare, 274, 276. : 

88 Section 3-103. of the anvegesanene : 
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| ave able for va ppellani use, Ae amount so pact bade $3, 500. -Fol- fe 


lowing these events the contracuing officer issued and appellants: ac- 


cepted Change Order “A,” dated September 99, 1954. This order 
recited that: 


The Government has entered into an sipeenneaet to have nanatvactail’: an access 
road (Access Road 28C) -to provide access to Towers 628, 629, and 630. . This 
road will be made available for your use in performing your contract. In con- 

sideration for the privilege of using this road you have agreed toa reduction 


of $3,500.00 in the contract amount which is considered reasonable and accept- - 


able to the Government. 


It then went on to provide that “in iadseaen of availability to | 
the contractor of Access Road 28C” the contract a for the fans | 
mission line was decreased by $3,500. | 
The road was constructed 3 in. the fall of 1954, but appellants did 
‘not seek to make any real use of it until the spring of 1955. Much 


of the road was in the form ofa ‘shelf cut into a steep and rocky hill- a 


side. The evidence concerning its condition when first used for. haul- 
age operations in 1955 is rather conflicting, but justifies a conclusion — 
that while light vehicles designed for rough terrain, such as 4-wheel-_ 
drive jeeps, could ordinarily travel the road under their own power, 


‘the heavy. trucks utilized for carrying such items as tower steel, even _ i 


when having 6-wheel drives, could not make the grade unless assisted. 


To get them up usually. involved moving a caterpillar tractor equipped 7 


with a powerful winch to the top of the ridge, anchoring the tractor 
In place, fastening the cable of the winch to the truck, and using the 
winch to haul the truck slowly up. the grade. Appellants: contend — 
that for all practical pur poses the road was so unusable as not to 
be “available” within the: meaning of Change Order “A,” and that the 
_ Government, therefore e, is not entitled to the benefit of the eae 
in the contract price provided for 3 in that order. © er 
To evaluate this contention it is necessary to consider just: what sort 
of a road appellants were entitled to expect. Change Order “A” did 
not purport to describe the road, other than by implying that it would 


be such as had been bid upon by appellants as well as by the successful 


bidder. The invitation sent to each of them stated: 


The road should be of ten foot minimum. width, without ditches, with males 
as Indicated on the drawing and built i in accordance with the standard be acetal 
tions enclosed. | 

The. hieeiha mentioned contained a profile which showed that the 
road would be very steep with a grade, when finished, exceeding 20 — 
percent for much of its length and gong as. s high as 28 porn Tt 
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: also contained a plan hick showed that the sea was i bea anaes - 

one that would approach, but not actually reach, the. assembly. areas 

at each of the three towers. The specifications mentioned. were Bon- . 

- neville’s standard specifications for access road construction and im-— 
provement. As would be natural in a set of standard. specifications, 

_ they contained a number.of general provisions the application of | 

which in particular situations was to be governed by the drawings, 

other contract documents,. or the directions given trom. time to time - 


| a by the contracting officer. 


_ The weight of the evidence is to , the effect that Access Road: 280, 4 
when constructed, was substantially as good a road as. appellants ’ 
could reasonably have anticipated from the terms of the invitation, — 
‘drawing, and specifications. for its construction. In general, it was. 


~ too much to expect that the steep, narrow, winding, undrained anc 


unpaved road described ; in the invitation, drawing and specifications 
could be successfully climbed by heavily-laden trucks without some 
form of assistance. In specifics, the objections to the road are based | 
upon misinterpretation of the contract or of the facts. Thus, appel- 
lants lay stress on the absence of drainage ditches, | but the express 
statement “without ditches” in the invitation clearly made inappli- 
cable the portions of the standard Specifications relating to drainage 
ditches. Stress is also placed upon the lack of enough culverts, but 
all of the culverts called for by any of the contract, documents were 
installed except: two, and. these were so situated that their omission | 
had no. adverse consequences. Other objections have to do with al- 
leged failures to comply. with specification requirements covering g such — 
matters as the placing of rock: for slope protection, the removal of 
‘unstable material from the roadbed, the breaking: off of projecting 
~ rocks, the shaping of the surface of the roadbed, and the removal of - 
— roots and other deleterious material from within the top four inches 
- of the finished surface. . The evidence shows, however, that these. re- 

“quirements. either were met, or were inapplicable to the situation at 
_ hand, or were departed from 4 in particulars which did not’ affect. the 


usability of the road: The contention that. the road stopped short 


of the assembly areas is answered by the fact that. its location with = 


relation to each tower was so plainly | marked on the drawing that 


appellants, when estimating their price reduction. quotation. of $8,500, 


could hardly have overlooked the necessity for constr cues spurs into 


the assembly areas. 
A further significant congas ation is that an entire winter eal 
between the construction of the road and the beginning of haulage | 
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pperncona eae The combination of steepness of adda: rocky - : 
ground, and lack. of drainage ditches resulted i in much of the road. 


_ being a veritable gutter. Ample water to fill this gutter was provided 
- by the heavy snowfalls characteristic of the surrounding region. It_ 
thus should have come as no surprise to appellants that some stretches 
of the roadway were found to be in need of substantial repairs when 
haulage operations began. Appellants performed. some maintenance 


work, but not to the extent that would have been necessary in order Ae a. 
to remedy all of the es done by winter > snowfalls and spring mag 


oo. run-off, | | | _ 
| Neither Change Order Ay nor any other contract provision pur- | 


oe, ported to place upon Bonneville an obligation to maintain Access Road 
(28C. Quite the reverse, the contract with Montgomery- Macri-West-  - 


ern contained the following sie requirement as to maintenance 
of Bonneville access roads : | Be 3 i 
The contractor shall maintain such er used by him and upon eompistion | 
_of. the job these roads are to be left in as good condition as on original entry.” _ 
It is unnecessary to decide when the “original entry” occurred with 
respect to Access Road 28C, for, assuming that it did not occur until 
the beginning of haulage operations in 1955, the net effect would be 
merely to leave appellants in the position of owing the Government 
no duty to rectify prior damage to the road, and not to put the Gov- 
ernment in a position of owing appellants a.duty to rectify such dam- 
age. Hence, the case falls within the application of the general rule — 
of contract law that a construction contractor must bear the risk of 
increases in the cost of the contract work caused by forces of nature, 
without. the fault of the other party, unless there is, as here there is 
not,.a provision in the contract shifting this risk to the Government.*°._ 
The Board concludes that the condition of Access Road 28C when it 
was made available to Montgomery-Macri- Western in the fall of 1954 
does not afford a basis for recovery, since the road was constructed in 
substantial conformity with the invitation, drawings and specifications 


furnished: appellants in advance of the negotiation of Change Order — : 


a “A.” The Board further concludes that the condition of Access Road | 
- oie when at a to be used for haulage pOpeeene in the EpHne os 7 


3 Section 8+108 of the specification . "ie i 
© 40 See. Day et at. v. United States, 245 U.S. 159. (1917 - ; “Warren Brothers Roads Com- 


a pany v. United States, 128 Ct. Cl. 48, 76-79: (1952); “ Bugene, De Armas v. United States, cane 
- 108 Ct. Cl. 486, 466-68 (1947); Arundel Corporation v. United States, 108 Ct. Cl. 688, > 


.  TO8-12 (1945), cert. denied, 826 U.S. 752 (1945) ; Inter-City Sand and Gravel Company. 


 & John Kovtynovich, IBCA-128 (May 29, 1959), 66 LD. 179, 199-200, 59-1 BCA par. 
2215, 1 Goy. Contr. pars: 480-32. 
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1955. likewise does not aifoea's a basis for recovery,. since the ene a | 
loss from deterioration of the road caused by forces of nature rested 


3 upon appellants. 


Claim A-8, therefore, i is denied. | 
B, General Conductor Claims | 


a The meee ae that will be considered. under this heading pertain | 
: solely to Schedule IT. The “Chukar” conductor furnished by 


- Bonneville to Montgomery-Macri-Western for use on portions ofthat 


schedule was conductor which had been subjected to the inspectional 
and corrective procedur es described in our decision on IBCA-%7.” _ 


ao Dependent upon the particular: procedure employed, such conductor | 


was known either as “field reworked” or as “factory rewrapped.” In 
- contrast, the conductor furnished for use on the remainder of Schedule 
II and for all of Schedule IIT was from lots manufactured at‘a later 
_ date and by a somewhat different process than the conductor which had 
been subjected to these inspectional and corrective procedures. -Appel- 
— lants contend that the field reworked and factory rewrapped conductor 
contained fabricator-caused defects, and that in consequence thereof | 
they..were put to unanticipated « expense for which they should be reim- _ 
_ bursed by the Government. For the reasons and with the qualifica- 
tions stated. in our decision on IBCA-77, the Board is convinced that 
the field reworked and. factory rewrapped. conductor: did contain a 
substantial number of fabricator-caused defects, but, as pointed out.in 
that decision, it does not necessarily follow that tie presence, or sus- 
pected presence, of these defects increased appellants’ costs. 

~ Each of the three claims here at issue deals with a general category 
of conductor stringing operations .as to which additional expense is 
alleged to have been sustained by reason of fabricator-caused defects: 
in the field reworked and factory rewrapped “Chukar” furnished for 
use on Schedule II. There is no problem with respect to notice since 
the contracting officer considered all of the conductor claims on their 
merits without invoking the notice requirements of the contract. and, 
by so doing, waived any failure to give timely written notice as thera 
prescribed. Nor is there any ground for applying the rule that failure 


to protest is a circumstance from which lack of harm may be inferred, 


since appellants made ss ia oral and. written 1 protests to Bonneville _ 


aL These. (ites @aime were determined ‘ts the dn neesetine officer in the: finding of facts 
dated September 28, 1956, where. Mey were designated, cored as Parts 1, 2, and 
8 of Claim:.6 for Schedule IT. | 
42 Supra note 1. 
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| against the naditional expense to which, , they ead tee were pane put 
by reason. of having to use Held reworked or. ee rewrapped 
conductor, 


C lai B-1 
Additional Lagging Cost 


‘This. claim is for the sum of $7,941.29, none of whichi> was allowed by “ 


the contracting officer. “Montgomery-Macri: Western used the lagging: 
method, rather than the tension method, for stringing conductor. 
They contend that Bonneville, through its lagging inspectors, required 
that the pieces of lagging be spaced sufficiently close to insure that the 
conductor would not touch the ground in any circumstances, either 
while the wire was in motion or while it was at rest. “The imposition 
of. this alleged requirement is attributed by appellants, i in the main, to 
a supposed proneness of the conductor to injury because of defects in 
its manufacture, although other possible reasons are also mentioned by 
them. This claim is for the additional expense allegedly incurred in — 
‘supplying more and better lagging | than % was called for by the contract, 
as construed by appellants. : 
~The claim thus put forward presents cgi detebots of tlie same 7 
nature as were involved in Claim 5 of IBCA- 77 and Claims 1-A and 4 


of IBCA-80.% The governing contractual provision. is identical:* . ~ 


We construe it as meaning that enough lagging must be used to fore- 

stall any reasonable possibility of damage to the conductor through | 

contact with the ground, rather than as meaning that the conductor 
must be kept off the ground at all times a aad of whether such | 
contact would be i injurious to the wire. | | | 
_ In relatmg this standard to the stringing of the transmission line 
across the Cascade Mountains that formed the ee of IBCA-80, 
we said: a et . | 
Application i. ie cctananed in question oo called for the re . . | 
good judgment on the part of whoever was seeking to apply it. This, in turn, 
called for sound estimation of the potentialities for damage inherent in the nature 
of the terrain traversed by Schedule IV of the McNary-Ross line. The evidence 

discloses that there were many such potentialities. The country was rugged and 
mountainous, with quantities of rocks on, protruding through, or just beneath 

the surface. The natural ground cover. of grass, forest debris, and other vegetal . 


material tended at times to obscure the presence of rock outcroppings or scattered © 
rocks. Relatively good stretches were few in number. We are convinced that, 


(4 Supra note 2. 
- Raragraph 10-110-G of the specifications. : 
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in - aie to avoid sudsonable aouaibiliey of tee the conductor siould have | 
been, kept entirely | clear. of: the ground » ee moat of: the . ee Oe 

- Schedule IV. ee, Fase oe oe ; 7 

The numerous steep Sines waged: farther " the jae: tobe. - Where ine” 
~ land dipped at right. angles to the path of the conductor, the latter sometimes 
slipped sidewise off the lagging. “Where ‘the land dipped in the same direction . 
that the conductor was moving, the lagging sometimes became dislodged and | 
slipped downhill. ‘The contractor’s men and the inspectors cooperated with each 


-. other in Keeping watch for occurrences of these kinds. — It is evident that some of | 


_ the. stops for which claim is made were for the BUEEOSe of correcting just such 
| accidental deficiencies as these. ni . 
- These comments are as apt here as in IBCA-80. Sins evidence 
discloses that the terrain. on Schedule II of the Chief. J oseph- -Sno- 
homish line was even more fraught with hazards for the conductor 
than that on Schedule IV of the McNary-Ross line. It was rougher 


and had almost no relatively good stretches. The result i is that the | 


contractual requirement of enough lagging to forestall « any reasonable 
possibility of damage to the conductor through contact with the 
ground was, as a practical matter, virtually equivalent to a requirement 7 
that the conductor be kept entirely clear of the ground. | 

It would appear, moreover, that the need for spacing lagging close 


. enough to avoid any contact with the ground was recognized by appel- 


lants when bidding on the job. Representatives of Bonneville and of 
_. Montgomery-Macri-Western met, in accordance with custom, for an 
award conference on June 10, 1954. Appellants’ managing partner is 
recorded as having said, when the discussion turned to the problem of 
avoiding damage to the wire, that: “We gave this enough attention 
that we have actually figured out. in labor costs what it will cost. to build 
a boardwalk from one end to the other, and it is quite expensive.” ' To 
transmission line builders, a “boardwalk” means the closely-spaced 
lagging that is used. where it 1s ne to avoid any contact with: the 
ground, = i 

Appell ants” also esutend that they were not permitted ‘to use toe 
- lagging purposes timber, whether cut or uncut, found on or near the 
right-of-way. The Government concedes that this was sometimes true, 
but only 1 in instances where there was a valid reason for denying such | 
permission, as, for example, where the timber contained resinous sub- 
stances that might adhere to the conductor, or had. imbedded. in it 


“a stones that might scratch the conductor, or was outside the scope of — 


any cutting or user privileges possessed. by Bonneville. The evidence 


ee offered. by appellants i 1s: inadequate to show that. they were prevented 


from using the timaber 3 in question for Jagging purposes 10 one instance: | 
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- Sloe — desired: SO. i do, where the Hiabee was able foe a 


: purposes, and where Bonneville had. a right: to. sanction its cutting ‘ 
oruse. = 


: “exceed the quantities necessary to forestall any reasonable possibility — 
| of damage to the conductor, that the procurement of. the lagging from 
- materials on or near the right: of-way. which met such sandadd was not 


unduly restricted by the inspectors, and that the placement of the lag- 


~The Board finds that the lagging Sire by ae ore did 1 not 


. ging did not cause stoppages of the stringing operations in excess of =~ 


7 those which could properly have been. required by the inspectors in 


order to apply such standard. Hence, there 1s no basis for the allow- — 


- ance of additional compensation. on account of the lagging instructions | 


. given by the BS ee or on account, of any: work Stoppages caused 
_ thereby. . 3 : | 
eas di, therefore, is s denied. 


- “Claim BR 7 
| Additional S tringing 0 ost. 


This laim 3 is ‘tie the sum of $12, 486. 59, of which $45, 4 a was nice 
by the contracting officer, leaving $12, 440,82 as the sum now in dis- 
pute. The claim is for the amount by which fabricator-caused wire 
defects are alleged to have increased the cost of pulling out the con- 
7 ductor, of compressing sleeves and dead-end: bodies, and of perform- 
ing other stringing operations. The particulars i in which such defects 
were considered by appellants’ witnesses as haying caused additional | 
stringing expense are: (1) stops for inspection. or repair, (2) making ; 


. of repairs, (3) abnormal cutoffs, and (4) spiraling action of. the wire. _ 


The first two of these particulars are closely related. They present, 


| considerations of the same nature as. were involved 3 in Claim 1A: of.. - 


IBCA-77 and Claim 1-A of IBCA-80. -The evidence likewise follows : | . 


the : same pattern. and prevents the same problems of evaluation. . 


_ The records kept by Bonneville’s inspectors and by appellants’ feld 
. employees contain a large number of. entries: reporting upon. defects. — 


| ‘in the conductor, stoppages. of the stringing operations, repairs to the 


conductor, and related matters. Many of the entries record incidents 


that involved no loss of productive time or performance of extra work — 
by. appellants, or that involved. damage to the. conductor which they | 

-. themselves had ¢ aused. Some of the entries fail to includeinformation 
ft 32 upon significant questions, such as the source 2 of a defect « or damage, 
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_ ies the pulling out: of mie benducio: was s stopped for iepection 


thereof, how long the stoppage lasted, whether repairs were made, who _ 

made Hhet and whether the stringing operations were delayed by the © 

repair work. Only infrequently is an incident described in a way that 

admits of its being positively identified as one where appellants lost 

productive time or performed extra work by reason of fabricator- 
caused defects in the conductor. 

At the hearing three of the inspectors testified that they ae the | 
pulling out of the wire upon a few occasions, for short periods of time, 
because of fabricator-caused defects. Apart from these limited conces- 
sions, most of the oral testimony is highly conflicting. 

The testimony of appellants’ witnesses to the effect that fabr icator-— 
. caused defects had a substantial impact upon stringing time is corrob- 


orated to a degree by Bonneville’s stringing records. An analysis of : 


these records reveals that the average stringing time per setup was more © 
than 50 percent greater for setups of field reworked or factory re- 
wrapped wire than for other wire setups on Schedule IT. The average 
time per double circuit setup amounted to approximately 3.8 days for 
_ the former and to approximately 9.4 days for the latter.* This differ- _ 
ential, it is true, cannot be attributed wholly to stops for inspection or 
repair of fabricator-caused defects in the field reworked or factory 
-rewrapped wire. Some of it, for example, must be attributed to the 
_ problems attendant upon the initial organization of the Schedule IT 
_. stringing operations in the spring of 1955, since virtually all of the 
setups used during the first months of stringing operations on Schedule. 
‘II were composed of field reworked or factory rewrapped wire. Never- 
theless, the spread of more than 50 percent is too great to be. disre- 


| garded. altogether, and tends to make up for the Pilate of appellants’ HF 


and Bonneville’s records to describe fully the time and duration of, 
reasons for, and other circumstances of al] the individual stops. 
: There remains the problem of identifying the amount of time 

actually lost by reason of stops for fabricator-caused wire defects, or 
devoted to associated repair work. The sum of $12,486.59 which ap- 
pellants seek on account of all the stringing difficulties comprehended 
within the. instant claim is based upon a computation that merely 
gives sum-total figures of man-hours and equipment- -hours, together 
with the hourly rates applicable to each such total. There is no break- 
down whereby it..can be ascertained how these figures were derived. 
While appellants contend that ae quantities stated in the computa- 


45 In computing setups the Board has counted two single eireuit Betups as, PPEME equiva- | 
lent to one double circuit setup. 
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tion are re filly substantiated by the daily time sine offer ed in eyidanes = 
this is not the case. The slips do not attempt to segregate time con- 


’ sumed or money spent by reason of fabricator-caused wire defects 


i from time consumed or money spent for other purposes incident tothe 


stringing of the conductor. It is’ impossible. to tell from the slips 
which of the individual items of stringing expense there listed would 


have been saved if there had been no fabricator-caused defects. Such — | 


* a computation as this is devoid of any real probative value. a 
Tabulations made by the Government, allegedly on the basis of 
appellants’ time slips, indicate that approximately 54,171 man-hours 
were consumed in stringing conductor on Schedule IL, of which ap- 


“proximately 1,034 man- hours: were consumed in. sanding out nicks, a 
scratches and Cpedions The contracting officer found that not.to — 


exceed. 1 percent of the sanding was necessitated by. fabricator-caused 
defects, and, accordingly, held that appellants were entitled to addi- 
tional compensation in an amount measured by 10.34 man-hours. This 
figure he converted into a monetary allowance of $45.77. : 

From the stringing records, as well ‘aS from the other eens the 
Board is convinced that the conductor repairs necessitated. by fabri- 
cator-caused. defects were not, limited to sanding, and consumed sub- 
stantially more than 1 percent of the time devoted to sanding and | 


other. repair. procedures. - ‘In addition, ‘the inspectors from time to _ 


time stopped the pulling out of the wire, or otherwise delayed the 

' operations, in order to facilitate the examination of: actual or suspected 

| fabricator-caused defects, or in order.to facilitate the repair of such 

defects. These stoppages and delays. often. resulted in idling a part 

or all of appellants’ stringing personnel, because of the aap cea 

of shifting the men to or from other work on short notice. ; 
_A studied consideration of the evidence as a whole impels the ier 

to conclude that Montgomery-Macri- Western necessarily lost, by rea- 


son of fabricator: ~caused defects i in. the conductor, an. amount of time — 


- equivalent to 20 minutes of work by 26 men for 78 days, or, altogether, | 
a total of 676 man- -hours. ‘This amount includes not only time utilized. - 
by appellants’ men in repairing such. defects, but also time during 


which the men were idled while such defects were being inspected, —_ 


marked or corrected. It includes not only sanding out nicks, scratches ; 
and abrasions, but. also other types of repairs such as the cutting. out | 
or rolling | out of: baskets, the: removal of foreign mater ial tr apped 


46 WacDougald Construction Conus vy. United. States, supra note 28; Great Lakes” . 
é Dr edge and Dock. Company ¥. United States, supra note 28 ; emering: & Garrigues Company 
ayy, United Minter, aynee note 28. . 
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— when nopped sand tightened up ander etc and ‘the Senfust: : 


_. ment of socks about eee ye loose wire for the purpore of i Am DEOVIne 


their grip.” 


The figure of. 20 Tainutes is the one best. sippotted by the: estimates — 


of the witnesses as to the average daily amount of time lost: Its cor- 
rectness is further corroborated by the fact that in TBCA-80, which 
; involved a job where similar stringing pr ocedures were used, we found 
~ that the. time lost because. of fabricator- caused. wire defects was 20 
- minutes per day. cae 7 
The figure of 26 men represents the customary size of a main 
stringing crew, which had to be fairly lar ge in order to handle the 
double circuit work. Stops i in the pulling out of the conductor usually 
— idled this entire crew until the order to resume’ oper ations was given, 
: although sometimes it was possible to utilize a part of the crew for 
such contractually required. work as sanding out damage: to the wire 


| ~ caused by appellants. The main stringing crew, upon occasion, also. | | 
4 performed such tasks as lagging, sleeving, dead-ending and sagging, 


but, in general, appellants. employed other, and smaller, crews for 


: fess tasks. The lagging, sleeving, dead-ending and: sagging crews at : 


~ times sanded out or otherwise repaired fabricator-caused damage to 


2% the wire, ‘but the evidence is insufficient to establish that the volume 


of such work exceeded the volume of contractually-required. work 


that could be performed by the main stringing crew during stops | 


at, brought about by fabricator-caused damage. | 
‘The figure of 78 days represents the approximate pues of working 
days that were consumed in stringing the portions of Schedule IT 
where field reworked or factory, rewrapped wire was used. “String- ; 
ing of the other portions consumed about 48 working days. Both — 


of these totals include days when the wire was not being pulled — | 


out, but when sleeving, dead- -ending or sagging work was in prog- 


- ress, since conductor repairs were frequently” performed on such. 


days. They. exclude days when only. clipping or Jumpering was in 
progress, since there is no persuasive evidence that these latter opera- 
~ tions were ‘affected by fabricator-caused. defects in the wire. | 

Equipment also must be taken into account. Appellants’ managing 
partner testified that equipment. charges for transmission line jobs 
would run at about 25 percent of labor under normal conditions, and 
the evidence fails to show that a different relationship obtained with 
respect to the inspection and vepalE measures here 1 m ee The 


. var Time eanatinied in ‘connection: with matters ‘such as cutoffs, that, form the subject : 


ae 7 of allowances made elsewhere in this decision, is s excluded. a 
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25 percent ee hemeree 1s is only Boe ownership « or eal expense, : + 


and so excludes such items as gas, oil and repairs.. Other data in 


the record would justify an allowance of 15 percent for these latter - 


items, thereby yigronsine to 40 percent. the ratio .of equipment to 
wages, 

Computed i in eee anes with the foregoing factors, the additional 
compensation due appellants on account of the paDOP DRESS and repairs | 
described above is as follows: : 


Wages (676 man hours ait an average cost of $5.80) 22s oe $2, 602. 60 


Payroll taxes and insurance ($2,602.60 x 15%) .-..------------_-_- 390. 89 
Equipment cost: ($2,602.60 x 40%) —------=.----------- == 1, 041. O04 
Total direct cost__..-...-.-----. So) ia aie ro emp aCe Og Oe 17: a 
Overhead and profit (84, 034. 03 x BAB na etn nn 605.10 
ae Total_------ see ae ees eee eee eee Lee $4,689.18 


| The next particular of additional stringing expense comprehended oo i 
“within this claim is that alleged to have been brought about by the - 
_. abnormal length of some of fe cutoffs required at the heads and tails _ 
of the reels. This item of the claim parallels Claim 1-C-2 of IBCA- 


TT and Claim 1-C of IB CA-80, both. of which were allowed in part — 


: by the contracting officer. The instant claim, on the other hand, — | 
: appears to have been considered by him as not'encompassing abnormal. 
cutoffs.. The Board, however, is of the view that the broad terms of © __ 


_ the letter -presenting the claim, particularly when read in the Aight, 


a of their background, do encompass abnormal cutofts. — 


‘We believe that the principles developed by the. sonacine officer 


for dealing with this subject,.as wpheld in our decisions on IBCA-77 — oa 


and IBCA-80, are equally applicable here. The main difficulty lies 
in the paucity of the available factual data. Appellants have sup- 


plied no information from which the number, length, time required - : oe 


. for making, or expense of the abnormal | salon: can be identified. 


The records offered in evidence by the Government include tabula- 


tions of cutoff lengths prepared by the inspection staff, which, while 
carefully kept, cover only part of the job. The coverage of sleeving 


. Jocations in these records is sufficiently comprehensive to justify its 


prejection to other like locations, but the data concerning cutofis 
at dead-ends is too fragmentary to be usable... 
The “Chukar” used in stringing Schedule a included. approxi- 
mately 120 reels of field reworked or factory rewrapped wire.- Of. 
_ the some 240 heads and tails on these reels, 95 are accounted for in. 
the Bonneville tabulations. Among the 95 cutoffs so recorded there 
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_ were 39, which sessed 10 feat in rieneth and eh were not ‘tiie | 
to improper handling of the conductor by appellants. These 32 cut: | 
offs had an aggregate length, inclusive of the first 10 feet, of 634 


feet. Applying the same proportion, 634 feet in 95 cutofts, tothe 


approximately 240 heads and tails on all of the reels in question 
would give 1,602 feet as the total length of all the abnormal cutoffs. 
‘The stringing’ precedures used by Montgomery-Macri- Western were _ 
ener similar to those involved in IBCA-80, where ‘we sustained — 
the contracting officer’s determination that sbnormal cutoffs should 
be paid for at-the rate of $1. 35 per foot. In the light of this eye : 
we believe that the same rate should be utilized-in the instant case. 
Considering all the pertinent evidence, the Board finds ‘nae 
$2,162.70 (1,602 feet @ $1.85 per foot) is a fair and reasonable 
approximation” of the additional compensation due appellants on 
account of cutoffs of abnormal length necessitated by fabricator- 
caused defects in the conductor. This would. aang sOUL 815 
man hours of work.*® | 
The final particular in eae sdditional: stringing eproblegie’: are 
alleged to have been caused by fabricator-caused wire defects has to 
do with the spiraling action of the conductor. Appellants’ witnesses. 
stated that the field reworked and factory rewrapped wire had a 
tendency to twist or rotate while it was being pulled out. from the. 
reels, and sometimes laid in rolls or snakelike formations when not 
under tension. The witnesses were of the opinion that this spiraling 
action was due to locked-in stresses in the wire, but, not being familiar 
with the technology of wire fabrication, they could only con) jecture 
as to the nature and orgin of the stresses, _Bonneville’s wire expert 
testified, on the other hand, that, just as some steel cables tend to 
twist one way or the other when under tension, so too do some: large 
multi-strand conductors that, like “Chukar,” have a steel core. He 
stated that the propensity to spiraling was less: pronounced for 
“Chukar” than, for. steel. copies and varied 1 in intensity : as between 
individual reels. . | | 
‘There is no convincing evidence that any of the sndicon furnished : 
by Bonneville spiraled. to an extent which would be particularly: sur 
prising for conductor having as many steel strands in its core and s | 
- mnany aluminum strands wrapped around its core as does “Chukar.” 
. the evidence with respect) to ee cause of the nee is not conclusive, 


48 The computation set eat ae icp the ieperdion: and repair items. of ‘this inanh Geek 


$4, 639.18 as the proper compensation for 676 man hours of extra stringing work, a sum. . q 


which amounts to $6.86 for each productive labor hour. The quotient obtained by dividing 


. this latter figure into $2,162.70 is 315. 
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but, tends to point more. strongly towards the steel core than i wards . 


any other possible cause.. Stresses arising from the manner of con- 
. struction of the core could not possibly have been affected, one way 
or the other, by. the procedures to which the field reworked and.fac-° -* 
tory rewrapped wire was subjected, yet it is only this wire: which se © 


| appellants contend had undue spiraling tendencies. . - : is 
‘The. witnesses for Montgomery- -Macri-Western ‘asserted. fant the | 
spiraling action made the wire both difficult and dangerous to handle 


and necessitated the use of extremely careful methods and extraor- _ 
2 dinary safety precautions in handling it. However, they did not ~ 
~ explain what.those methods and precautions were. The only specific 


_ illustration they mentioned of a stringing problem brought about by | 


a spiraling was the incident which forms the subject of Claim C-3. | 

_ What there happened. was that, while two reels of conductor. were. 8, 
Fé being pulled out in tandem, the double sock connecting the two lengths ae 
_ of wire broke, causing them to drop to the ground with resultant dam- 


age to several hundred feet of conductor. The evidence indicates that. 
the breaking of the double sock was probably due to. the twisting 


_ force of the wire. It also indicates that the breaking of the sock 
would probably have not occurred if a swivel had been. included i in 
| the sock assembly, so as to make it possible for the two lengths of 
wire to rotate. independently of each. other. A swivel was inserted.. = 
in the assembly when. the broken sock was. replaced, whereupon the 
~ pulling’ out of the reels involved was completed without further 
. mishap. ° Swivels were also used upon subsequent. occasions when. — 


_ reels. were pulled out in tandem, but how exuuecd the record does. | 
— not reveal, , : 


Department Counsel Gan that appellants were andan a eee a 


2 duty to use a swivel in each double sock assembly. This contention 
1s based upon the following provision of the contract : , 


Stringing the conductor shall be by methods that. will peevent aise to. 


| the conductor or its supporting structures in any way. The running line for “ 


each: conductor shall be of sufficient length to avoid overloading the structures, 7 
and in no case less than 1500 feet. Any part of the structure subject to— 


: abrasion’ by the running line or conductor passing over’ it Shall be protected wi x 


_ against: damage by suitable lagging. ~The. running line shall be connected. to. 
_ the conductor. with a swivel eonnection and the grip used. on the conductor 


- shall be a stocking-type grip. which has been approved by the contracting | 


—- _ officer. The tail wires of the grip shall be taped down so that the grip. will . 
eae ae freely in. a sheaves.” . oe | 


49 Paragraph 10- 110- c of the > speciientions 





696-701—63 5 
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_ The foregoing provision is construed by Department Counsel as 
-Ineaning that, where reels of conductor are being pulled out in tan- 
dem, the wire from the first reel constitutes the “running line” for 
the wire from the second reel, and as requiring, therefore, that a 
“swivel be used, not only at the sock connecting the steel pulling cable 
with the first. length of conductor, but also at the sock connecting 
that length with the second one. “The validity of this construction 
may be questioned on the ground that it ascribes to the term “running 
line” a meaning which is not consistent with the principle that. tech- 
nical terms and words of art in a contract are given their technical 
meaning unless the context or an applicable usage otherwise re- 
quires, nor with the principle that a contract is construed most 
strongly against the party who drafted it, in this case the Govern- 
ment.** It is, however, unnecessary to. decide what. is the proper 


‘interpretation of the quoted provision, because a clearly valid ground a 


_ for the use of swivels is to be found in the general obligation of 


7 - Montgomery-Macri- ‘Western to. string successfully the conductor. 


| Appellants : seem to consider that their obligation: under the con-_ 
tract was merely to apply to “Chukar” the stringing methods that. 
had been found suitable in the past for the most nearly comparable | 
varieties of conductor, with no changes other than the expansion. 


in the scale of the stringing operations obviously necessitated by the | 


greater size and weight of “Chukar.” Conversely, they seem to con- 
sider that it was the Government’s obligation to bear the cost. of 
‘such experimentation, of such novel procedures, and of such further 


measures as might be necessitated by any less’ readily foreseeable. 7 


‘differences in handling qualities between “Chukar” and other con-_ 


_ ductor, whether resulting from its greater size and weight or from 
- more fundamental innovations in its design. This, however, is not 7 


a correct view of the respective responsibilities of the parties. 
Montgomery-Macri-Western by entering into a coritract. for the 
stringing of “Chukar” undertook the task of resolving the problems 
and of overcoming the obstacles’ incident: to the successful. stringing 
of this new product, even though to do so’ might require the exercise of © 
skills, the development, of techniques, or the use of devices not. pre- 
viously employed in handling. conductor. The ability to string the — 
‘wire successfully notwithstanding its novelty was, to’ quote: a-phrase - 
used by the ae ia In a& like oa ad very essence. of 


50 Restatement, Contracts, sec, 285,(b). an | . ? 
8 Northern Blectric Corporation, IBCA-194 (August: 29, 1962), 1962 BCA. par, 9494, 
_ 4 Gov. Contr, par. 444; Flora Construction Company, supra note 11; Fluor: Corporation, 
. IBCA-53 Jenuaey 23, ey 63 LD. 24, 29-31, 6 CCF par. 61 TTT. . 
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the promise” aie by appellants. 52 ‘The eye itself. was an “an- 


_ qualified: representation” that. appellants possessed. the. ability to per- | 
form their. promise.** Bonneville had, of course, an obligation. to 


| | furnish conductor that was capable of being strung, and. an obliga- . 


tion to accept stringing work that met the contractual standards, _ 


such as freedom from damage caused by appellants. But it was 


- Montgomery-Macri- Western’ S responsibility to ascertain whether the 
methods of stringing customarily used: in the past would work well 
with “Chukar,” and, if not, to find and adopt methods that would.** | 
The responsibility thus undertaken by appellants was, in the opin- 
ion of the Board, broad enough to comprehend the devising and use 
of so relatively simple and inexpensive a procdure.as the insertion of 
‘swivels in the. sock assemblies for the purpose of overcoming the 
spiraling action of the wire. Propensity to spiraling appears from 
the evidence to be a quality often exhibited by multi-strand conduc: 
tors with steel cores, and there is nothing in the record to suggest . 
that. the “Chukar” furnished. appellants. manifested this propensity. 
to such a degree as to make the wire substantially unstringable. 
There is, likewise, no showing that the propensity. to. spiraling would 
affect in-any way the serviceability. of the finished transmission. line, 
or that Bonneville. required. appellants. to take any measures for cor- 
recting or protecting:against this propensity. In.short, to the extent 
that. appellants - chose. to. install swivels at: double. socks! they were 
merely using an appropriate‘means for performing their contractual 
obligation of putting the conductor in the air,® and to the extent that 
they. chose not to do so they assumed the risk, customarily borne by. 
a construction contractor, that their chosen methods of performance ; 
might. be inadequate for achievement: of the result, specified in the 
contract.°° | | 
For these reasons, appellants are nit entitled to additional com- 
pensation on account of the spiraling action of the conductor. 


3 Carnegie Steel hamenne: Y.. _ United States, 240 U.S. 156, 164 (1916). 

53 Alert Electric Company, ASBCA No. 1296 (July. 1, 1953). 
3 See Central Wrecking. ‘Corporation, IBCA-69 (March: 29, 1957), 64 LD. 145, 159-60, 
57-1 BCA par..1209. Cf. General nico Company, ASBCA No. (2458. { October. 12,. 1956), 
. 56-2 BCA par. 1093. 


' 85 See William A. Smith Contracting Oowiind: Ine; IBCA-83° (une 16, 1959), 66 LD. 


233, 240, 59-1 BCA par. 22293, 1 Gov..Contr. pars. 481, 482. : a ; 
38. See Andersen, IBCA-223 and 229 (July 17, 1961), 68 LD. 201, 225-28, ‘1-1 ‘BCA 
“par. 3082,:°3 Gov. Contr. par. 505; Henly Construction Company, IBCA-165.. (January 22, | 
1960), 60-1 BCA par. 2487, 2 Gov. Contr. par. 185; Lerd Bros. Contractors, IBCA—125 
(February. 16,..1959), 66° ID. 34, , 46-47, -59-1 -BCA. par. 2069,,. 1 Goy.. Contr, par. ee 
K oeneke, supra note 11. rai , othe. ‘a . : 
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a The ‘Boa deiermities Ses that Claim B-2 is. diowabia in 
the amount of $6,801.88 (composed of $4,639.13 for stoppages and — 
repairs and $2,162.70 for abnormal cutoffs) of which $45.77 was 


_ :allowed by the contracting oflicer, leaving $6,756.06 ‘as the remainder oe 


% dus ee | 
| Claim B-3 


Additional 2S agging C ost 


This sea is for the sum of $10, 395.38, none of wine was Saige 
“by the contracting officer. It reflects the extent to which the cost 
_ -of sagging the field reworked and factory rewrapped conductor is 
| alleged to have been increased by reason of defects in its manufacture. 
~The record, however, is devoid of any evidence. tending to show — 


| that fabricator- caused defects were the source of any additional sag- | 
ging cost as such. Indeed, appellants’ own sagger testified that the — 


“Chukar ,” including that which: had been field reworked or factory — 

rewrapped as well as that subsequently manufactured, was “the easiest _ 
wire to sag I ever saw.” The complaints-voiced by an had-to do with | 
the excessive amount of lagging allegedly required by the inspectors, 
and with the conductor repairs that had to be ‘made on account: of 


e excessive Jooseness and basketing encountered during the : sleeving, $ 7 = 


sagging and dead-ending operations. The first. of these ‘complaints is 
groundless since, as we have found-in connection with Claim B-1, 
excessive lagging was not: required. The second has been: corisidered 
in connection with Claim B~2, and, in fixing the amount’ there allowed, 


we have taken account of ao done and time lost incident to-con- : 


ductor repairs made during the Blogante sagging and, dead- -ending : 
: operations. | | : 7 
Claim B-3, therefore; i is denied.’ 


Oe “Specific Conductor Claims. for Coleus II ee 
7 Claim O-1 a 


—_ . Replacement of. Sleeves at Power IP : 
a This claim is for the sum of $122.20, none of which was ieee by 
the: contracting officer. ‘When the lengths of conductor that met in’ 
the vicinity of. tower: 457 had been spliced. together, by compressing 
sleeves around their ends, basketing was observed near two, of the 
| sleeves. Appellants s were. directed to: cut, out these two sleeves together 


“ST The: ‘five: claims considered under this heading were determined by the contracting 
officer in the finding of facts dated September 28, 1956, where they Were. ‘designated, 


a | ee as Claims 1, 2, 3, 4, and 5 for Schedule II. 
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®, with the paisa portions: of the wire, and to install 1 new sleeves. ‘The ee 


claim is for the cost. of complying with this direction. 


The contracting officer found. that the basketing was caused by a 2 ’ . 
. failure of appellants to observe the precautions necessary for overcom- 
ing the natural tendency of multi-strand conductor to unravel at the. 


~ ends. Such ‘precautions normally involve the cutting off of any exces- 
sively loose wire at the ends of the lengths. to be spliced together, and — 
_ the placing of tape, clamps or other ‘ ‘seizing” devices around the Mien ca 
- boring portions of the wire in order to hold the str ands firmly together 
while the splicing is being done.** The contracting officer’s finding is — 
| supported by evidence to the effect: that appellants failed to cut off all 
_ of the excessively loose wire, failed to tighten sufficiently the “seizing” 
clamps, and failed to lay out the wire straight: for a distance of 50 
feet, as specifically required by the contract. o, 
Appellants contend that the basketing was caused by defects in the 
wire, but have adduced no evidence to overcome the contracting officer’s 
| finding and the Government’s evidence that it was, in fact, eased by 
appellants’ failure to observe the procedures Pod tistbe a the proper 
splicing of “Chukar” conductor. . 
Claim C-1, therefore, is denied. 


Clam Ca , | 
Replacement of Dead-End Body at Tower 580 





This claim is for the sum of $1, 196. 41, of which $945.50 was allowed | 
by the contracting officer, leaving $950.91 as the amount now in dispute. 
As presented, the claim covered nine separate items of extra work.. The» 
contracting officer allowed eight of these items in full. The remaining 
item was for the cost of. cutting out. a dead-end. body, furnished by. . 
Bonneville, that was discovered to be defective after it had been pressed. 
on the wire, and of installing ‘a new body. For this item appellants 
claimed: $553 A6, plus 15 percent for overhead. and. profit, while a 
- contracting Giiser allowed only $135.21, plus 15: percent. 


The. dispute i is solely ; as to the number of man-hours and peer Pees | 


hours for which appellants should be reimbursed. The amount claimed 


is for three crews, composed in the aggregate of twenty-nine men. with 
seven pieces of equipment. The amount allowed i is for one crew,.com- 


| posed of eleven 1 men. with: four Pieces of equipment. Then most reliable 7 


23 58 Hor a ‘fuller diseusston of this subject see Claim 1-B- in. FEC 1, supra ‘note 1, ond 7 
. Claim 3 in IBCA-80, supra note 2. 
oe Paragraph 1 es 15-A of the specifications, 7 
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evidence as to how many crews were involved is a contemporaneous 
entry i in the diary of appellants’ general foreman for wire stringing | 
operations. According to this entry, performance of the work in ques-. 
tion required the services of two crews, while a third crew was idled 
because the sagging work scheduled for performance by it would have 
— Necessitated the participation of one of the other two crews. We find. 
that the number of man-hours and equipment-hours claimed by appel- 
lants is supported by a preponderance of the evidence. Altogether, 
the nine items of extra wore absorbed a. ae of 206 man- “hours for 
their performance. 7 
The Board determines, therefore, that Claim C-2 is allowable i in ie | 
‘sum of $1,196.41, of which $945.50 was allowed by the ene : 
officer, leaving $250, 91 as the eae due uppellants, 7 a 


| Oo aim C-3 _ 
Breaking of Double Sock at Fanee 4V5 


This claim is for the sum of $2,128.02, none of which was allowed by 
the contracting officer. The. circumstances out of which it arises are 
stated in the discussion of Claim B~2, and, as there shown, do not 
justify an award of additional compensation. 

Claim C-3 therefore, is denied. 


Claim Cp | 
Faulty Presses and Fittings 
* This claim is for the sum of $7,130.40, of which $1,960.73 was al- 
lowed by the contracting officer, leaving $5,169.67 as the amount now 
in dispute. The contracting officer found that the presses, but not the 


fittings, were faulty, and limited his allowance to expenses caused by 
the presses. Appellants contend that both the presses and the fittings © 


were faulty. Department Counsel contend that neither were faulty, — 


and seem to seek reversal of the contracting officer’s s allowance for the 
presses. | 

The presses anced in this clas were ‘used. to compress around — 
the conductor the fittings—sleeves and dead-end bodies—whereby sep- 
arate pieces of wire were spliced or otherwise joined together. The 
contract, provided that the Dis were to be furnished by the Goy- | 


*, 6 The term “presses” aus : ased in the. discussion of this claim and. ‘of its ‘Schedule. III 
counterpart, Claim D-1, also comprehends the dies for the presses. These dies were 
furnished by the Government, :-and instances where. they were malformed or otherwise a 
structurally defective are Tecorded in the inspection cca ax : : 
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ernmént oe: that four would be ‘supplied by if it iit aaa e4 fa | 


7 The presses contained, a hydraulic mechanism that was designed to — 


~ be operated by hand pumping, but that could also be operated by an. 


 engine-driven pump. Appellants ordinarily employed the latter pro- 


cedure,. which was the faster, and in so doing used their own pumps 


and engines, since the Government was under no iain to furnish _ | 


theseitemsofequipment. 7 
When satisfactory results were not aes in compressing a, fitting, | 
appellants’ employees were prone to blame either the fitting or the | 


press. If the latter, they would turn the press in to an inspector — | 
| and ask that it be replaced with another. The inspector would accept 
the press—usually without attempting to check whether there was any 


_malfunction—and would endeavor to furnish a replacement. as soon 
as possible. The press that. had been turned’in. would be sent to a — 
Bonneville shop where it would be inspected and, if found to have 
_. defects, would be repaired... Then, the press would be. placed in the 
Bonneville material ‘yard serving the job, where it would be available 
for reissue to appellants if and when other presses were turned in by 
them as faulty. At times. the turning in of presses by appellants 
proceeded at so rapid a pace that the inspectors were unable to keep 
| the job supplied with the requisite four presses. | 

It is plain that not. all of the presses turned i in by appellatits had: 
mechanical defects. Often, the real trouble was with the pwmps and 
engines used by appellants. The presses were designed to develop a: 
anni pressure of 14,100 pounds per square inch, whereas the 
pumps were designed to develop a maximum pressure of only 10,000 
pounds per square inch. The resultant continual overloading of the 
_. pumps caused them to lose efficiency, and this in turn led to poor com- 
pressions, which appellants’ employees would at. times erroneously 
attribute to malfunctioning of the presses themselves. A further 
problem was that in this forested area it was difficult for appellants’ 


employees, when adding. oil, to.keep bits of dirt or debris from entering _ 


the presses, thereby causing the valves to become clogged. : Finally, | 
the real trouble was sometimes with the fittings, a matter that, wall be 
mentioned later, 7 | 

- Itis likewise plain that a: number of the presses turned in iby appel- ; 
lants did have mechanical defects... As. the presses were tested before 
they were issued to. appellants, most of these defects would seem to 


6 Section.1-105 of the specifications. 
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: have been ones ‘which were latent at that time « or sual developed 
while the presses were in service. The contractual obligation of Bon-_ 


neville to furnish four presses per schedule obviously referred to work- oS 
able presses, and, under the practical construction given it by both 
parties, included the responsibility of replacing presses that: had i 


ceased to be workable as a result of normal wear and tear or of other 


circumstances for which appellants were not at fault. Equally ob- 
oe viously, Bonneville would be entitled to a reasonable opportunity, 
_ after learning that.a press was not working properly, within which to 

tender a replacement, unless the press when delivered to appellants aus 


was in so obviously poor a condition that a breakdown. should. have: | 
been anticipated. 
- The Board finds that on : Schedule a Bosnonils ae not fully } per- 
form its contractual obligation to furnish presses, as just explained, 
and that this failure diay to some extent, cause Increased. eae to 
| Montgomery-Macri- Western. 

_ One pertinent consideration i in this connection :3 is that the anata 
of the contracting officer were favorable to appellants, In particular, 
he found that the presses did not. operate efficiently under circum- 
stances. when maximum output was demanded, and that appellants | 
were. entitled to an adjustment of $1,960.78 in the contract: price on ~ 


account of faulty presses. The burden of proving that no ‘price ad- 


justment: should have been made, or, if made, should have been in a 
lesser amount, rested « on the Government.° es Th has not, in our a | 
carried that burdén: B | | ; | 
Another pertinent, ie ons is that the presses: were of a stand: a 
ard model, developed before the introduction of “Chukar” conductor, 
that does not. seem to have been fully suited for handling the large. 
“Chukar” fittings. This limitation tended to conduce to an abnor- 


mally rapid wearing out of parts and, in turn, to an abnormally high - 


incidence of breakdowns, even among presses that were sound when — 

issued to appellants. “Moreover, there is evidence that a few, at least, — 
of the presses were in a poor condition when: issued. Such factor g, 
~ while not the sole cause > of So press peoples, did contribute 

- substantially to them. oes | ‘aC 


82: The. provisions. of p-aeaeeaon 3100-8 of the. specifientiond: aoe L in ene discussion 


oe of Claim C-5, offer a pertinent analogy, although they are not directly in point since the - 
-. instant claim “is based primarily on unservicéability of. the presses,’ rather than’ on. lack 


of reasonable efforts to:supply them at the times when. needed. . 
63 Vade P. Loftis v. United States, 110 Ct. Cl, 551, 635 (1948) ; ; Aontoomery « Constr ue- 
tion Co., ASBCA No. ABDE. (January 23, so - . a sx ee 


2421 MONTGOMERY=MACRI CO. & ‘WEST. LINE CONST. CO., INC. 297 


Tune 28, 1968 - 


“The second cigtien: a ihe: claiin has to. As ie sllagea ee in 


the sleeves and dead-end bodies. This part of the claim is essentially 


— onall fours with Claim 3 8 of IBCA-77 and Claim 2 of IBCA-80. For 7 ae 
the reasons stated in the decisions on those claims, the Board con- 


- giders that. the contracting officer erred in failing to make a monetary eet, 


: allowance for faulty sleeves and dead-end bodies. 

_ This brings us to the question of the amount of the , additional 
compensation that should be allowed. Appellants’ computation, — 
which is not broken down as between presses and fittings, states that — 


the man-hours involved amounted to 960, and that the equipment-_ 


hours involved. amounted to 960 for each of two pieces of equipment. _ 


At the hearing it was conceded that the equipment- -hours should be 


decreased to 240 for each of the two pieces, thereby reducing the - 


total. amount of the claim to.$4,970.40.° ‘As. is pointed out elsewhere — 


- in this opinion, such an unsubstantiated and unexplained computa- 


tion as the one here. presented by appellants is quite insutlicient to 2 
discharge the burden of proof that. rested. upon them. | 
The contracting officer’s allowance of $1,960. 73. was. based on an 
estimate that the faulty presses resulted in an excess over the normal ~ 


work time of 390 man-hours, and of 78 equipment-hours for each 


of two: pieces: of equipment. ‘Previously, Bonneville’s: Chief of Con- 
struction had submitted to the contracting officer a recommendation 
that an allowance be made for faulty fittings as well as for faulty 
presses, in which he estimated that the faulty fittings increased the 
work time by 280 man-hours, and by 56 equipment-hours for the 
same two pieces of equipment. ‘This latter estimate is the best evi- 
dence available in the record as to the costs incurred by appellants 
on account of the faulty fittings, and should be added to the contract- 
ing officer’s tabulation, Apart from the number of man-hours and 
equipment-hours, the contracting: oflicer used the same cost factors 
as do appellants: 

‘Computed in accordance with the eck findings the amount of 
the additional compensation. due i 1s as follows: ) 


‘Wages (670 man-hours at an average. cost of $3. eek mat $2, 579. 50 


Payroll taxes and insurance (82 579. 50X15 Yo ) aaa 886.9380 
j Equipment: cost: car en a re : 
1 manhaul: truck. < (134 hours. @ $1, (1 ee IRE) a an 201. 00. 
: ot press truck (184 hours @ $1. ee ee . 201.00 


‘Total BL nanan ncn Ses "$3, 368. 48 = -_ 
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‘The Board determines, therefore, that Claim ea, is allowable in 
the amount of $3,368 43, a which SI, 960.73 was allowed by the con- 
tracting. officer, leaving. $1,407.70 as the remainder due appellants. 


Claim 0-5 
| Shortage of Hand Shackles 


‘This claim is for the sum of $88.87, none of which was allowed by 
the contracting officer. It stems from the fact that the work of 
hanging insulators was stopped for a period of about four hours on 
June 29, 1955, because hand shackles were not available. These | 
shackles occ a part of the construction materials which the Gov- 
| ernment had agreed to furnish appellants. te ta - 
The coutracting officer granted a time extension of one- halt day 


on account of the delay, but ruled that any monetary reimbursement 2 2 


| cwas precluded by the following provision of the contract: 


The Government will: make every reasonable effort to secure delivery of con-_ | 
struction materials, tools, and equipment which the Government is to furnish | 
so as to avoid any delay in the progress of the contractor’s work as outlined in 
: his construction program. However, should the contractor be delayed because — 
of failure. of the Government to make such. deliveries, the contractor shall be 
entitled to no additional compensation or damages on account of such. delay. | 
The only adjustment will be the granting of an appropriate extension of time 
within the provisions of Clause 5 of this contract. ol 2 


| The Board has construed this provision as. meaning cat if the 
Government makes every reasonable effort to deliver on time materials 


which. it has agreed to furnish, the contractor is not entitled to'addi- 


tional compensation for delays brought about by the unavailability 


of the materials; but that if the Government does not make such an 


- effort, then the contractor is entitled to additional compensation for 
such delays. ae Sia 
In the present case the: ae ee establishes that the land 
~ shackles were not available. when needed, but it contains no evidence 
at all as to what efforts Bonneville had minds to deliver them by the 
time when they would be needed. This latter was a subject about 
which Bonneville could reasonably be expected to have information, 


and about. which appellants would. have little opportunity to become — - 


= Up iubane In these circumstances the burden of onSHne some rea- 


_ Gt ‘Paragraph 3- 102-F of the syeniiea tions: 
65 Witzig Construction Company, IBCA-—92\ (July 11, 1960), 67 LD. 2738, on 60-2 BCA 
- par. 2700, 2 Gov. Contr. par. 442. . 
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sonable explanation. for is delay in furnishing the shackles ere) | 


| . upon the Government.** This burden not having been borne, we find | 


that the Government did not make every reasonable effort to secure 
7 timely delivery of the shackles. _ 
The amount claimed. on account of such failure j 1s based upon a ce 
of time amounting to 16 man- -hours. and 4 equipment-hours. When 
considered in conjunction with. the finding of the contracting officer | 
as to the duration of the delay, it appears to.be reasonable. 
The Board determines, therefore, wnat Claim ane is allowable i in the. 
amount. tof $88. 37, ha 5. 6% , 


“BD. . Specific Conductor Claims for Sehedule aa eT 
| - Claim D-1: | tS | 
Faulty Presses and Fittings : Pa 


| This Sates is for the sum: of $5, 218. 80, none of which was ‘allowed . 

by the contracting officer. It closely Parallels) Claim C4, which re- 

_ lates to faulty presses and fittings on Schedule II. Whereas, however, | 
the contracting officer made an allowance under Claim C-4 on account ~ 


of faulty presses, he rejected Claim D-1 in its.entirety.’ He appears to | 


have considered that the presses furnished for Schedule III were in 
better condition than those furnished for Schedule II, and that more 
extra presses were available for issuance: as replacements on the 
| former than on the latter. 
The Board’s examination of the evidence leads - us i conclude that . 
| the situation with respect to presses and fittings was substantially the 
‘same for both. schedules. As to the presses, the distinctions drawn, 
by. the contracting officer are not. supported by the evidence. As to.. 


the fittings, common problems were encountered on all the “Chukar”. _ 


-strmging jobs mentioned in this opinion. We find that appellants 

are entitled to additional compensation for faulty Dee and. for 

faulty fittings on Schedule IIT. | 

The amount due may be fairly and reasonably appreciated on. 
a comparative basis. ‘Schedule IT is Ba a to have had 270 sleeves 


6 Peter’ Kiewit Sons’ Company Y. United States, 1298 Ct. cL. 668, 678: (1957) ; : Beavis A. 
Fuller’ Company v. United: States, 108 Ct. Cl. 70, 101. mathe 3 John.C.. orders et atl. v- 
United States, 48 Ct. Cl. 443, 448 (1913). 

- 8 The four: elaims: considered under: this heading were ‘determined’ the ie eae 
'. officer in the finding of facts dated September 28, 1956, where ne were destennteds 

| “Tespectively, as Claims 1, 2, 8, and 4 for Schedule III. | 
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and 486 cdead- end bodies, or 756 fittings in all. Schedule UI is re. 


| ported to have had 198 sleeves and 306 dead-end bodies, or 504 fittings | 


in all. The faulty presses and faulty fittings appear, on average; - 


to have increased the man-hours and equipment-hours required for 
‘compressing sleeves and dead-end bodies by about the same amount, — 
- per fitting, for each of the two schedules. . ‘Hence, the ratio of 756 
to 504 may properly be applied to the 670 man-hours and 134 equip- 
_. ment-hours established by the evidence for Schedule II in order to 
determine the corresponding quantities for. Schedule ITI, namely, 447 a 


man-hours and 89 equipment-hours. 


Computed in accordance with the foregoing Bndinos the amount 
7 of the additional compensation due is as follows: 


Wages (447 man-hours at an average cost of es) ee $1, 720. 95 


‘Payroll taxes and insurance ($1, 720. 95X15 9% ) = ann ne 258.14 
Equipment cost: ! na Hed aoe of aeaee  ag 

1 manhaul truck (89 ee @ $1. 71) eee ~ 188. 50 

1 press truck. (89 hours ‘@. $1. SS Se ; 138. 50 

| Ti ee $2, 246. 09 


The Board determines, sarah that Claim D-1 is allowable | In 
the amount of. —F 246. 09. | | | . a a oe 


: ed | “Claim D go eee | | 
een Buttweld Between Towers 622 wie 623. 


This claim i is for the sum of $520. 90, of which $514. 28 was allowed 
by the contracting officer. At the hearing counsel for appellants 
conceded that the amount allowed by the contracting officer was satis- 
factory. In view of this abandonment, Claim D-2 is hereby denied 
by the Board, except with rempodt to the sum allowed Dy. | the con-_ 
_tracting officer. a | | | 


| a Claim D-3 
Excessive Polishing of Fittings: 


This pe is for the sum of $1,060.39, of which $165. 67 was allowed 
be the. contracting officer, leaving $804 72 as the amount now in| 
| dispute. ‘It-is based: upon the high “depres of smoothness to which the 
sleeves and. dead- end. bodies. “initially installed. were Tequired. to be 
: gorau = a | 78 Hee a | . 
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+ Nato ne “Western started stringing voile ee in “1955 = 


a upon the portion of the transmission line between towers 718 and Tb | 


| | - At the outset of this work Bonneville required that the sleeves and - 
- dead-end bodies be polished until a high degree of smoothness had. — 
been achieved. Before long, however, Bonneville ascertained that 


this degree of smoothness was unnecessary for proper functioning of | 


the. transmission line, and, thereupon, relaxed its polishing demands. - 


- The contracting officer found that the amount of polishing initially . 
. required was in excess of the amount called for by the contract. | 
_ The only matter in dispute is the number of fittings. as to arhich® 
excessive polishing was required by Bonneville. Appellants contend 
that 42 sleeves and 386 dead-end bodies were over-polished, whereas - 


_ : the contracting officer. found that only 6 sleeves and 6 dead-end bodies ah Fe 


were over-polished. The burden of proving that the quantities were 


greater than those found by the contracting officer rested upon appel-. 
lants. The evidence offered by them, however, includes no definite 
showing of the number of fittings. that were polished. excessively, and. . 
1s quite insufficient to carry the burden of proof. | 

Claim D-3, therefore, is denied, except with respect to the sum al- 
lowed a the contracting officer. . 


Claim D-4 | ae 
Loose Conductor Between Towers 691 and FOL 


This claim is for the sum of $308.56, none of which was allowed 
by the contracting officer. It is for loss of productive time and extra — 
work, allegedly due to fabricator- caused defects in certain reels of 
conductor _ : 

As has been mentioned previously, the “Chukar” used 0 on Soicdulé 
III was manufactured. at-a later date and by a different process than 
the conductor that forms the basis of the general conductor claims 
asserted in the present appeals, in IBCA~-77, and in IBCA-80. When 
_ stringing was begun on the portion. of Schedule III between towers _ 
691 and 701—a double circuit portion of the line—six reels of conduc- — 
_ tors were pulled. out for their full length, slx more reels were connected. — 
to them by socks, and the whole twelve reels were then drawn ahead. 


until the second set of reels had been pulled out for a part of their aa 
length. During the progress of this work it was discovered. that the 


| conductor on at least seven of the reels i in the two Setups had é a great 7 
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| ‘deal of looseness in the outer layer of str ands, that the sannctas on 
two of the reels in the first setup had hisketed near the tail end, and | 
that’ the gripping force-of some of the socks connecting the two setups 
- had become impaired by reason of the strands in the outer layer ae - 
: nea ee more than the strands of the inner layers: and core. | 
-.. Appellants’ chief ‘representative at the job thereupon, asked for a | 
determination by Bonneville as to whether ‘the wire with loose outer — 
strands should: be strung, and. ordered discontinuance of the pulling 


out of the wire until such a determination. had’ been made. The Area 


Construction Superintendent promptly came to the job site and, after - 
‘examining the wire, ruled that it should be strung, but approved a rec- — 
- ommendation of appellants that the two baskets be cut out and that the 
“socks be readjustéd on the wire before stringing was resumed. . This 
"was done, with 18 feet of wire being cut out for one basket and 14.5 
' feet being cut out for the other. The discontinuance of work lasted 
' for about 114 hours, and the cutting out of the baskets and ole 
ment of the socks consumed: another 114 hours. ~~ | 
We find that the looseness of the wire on these particular reels was 
sO pronounced as to justify appellants in discontinuing work until 
- Bonneville had had an. apportunity to decide whether the wire should 
be put in the air. The looseness was observed and commented upon 
adversely by several of the inspectors. The wire technician whom the 
fabricator had assigned to the job for the purpose of observing the 
condition of the conductor was quoted: by two of the inspectors as 
having said that the wire on these reels was “the worst” he had seen 
‘of this conductor. At stake was not only the serviceability. of the 
completed transmission line, but also the safety of the workmen i in the 
event the conductor tore loose from a sock.. The irispectors appear to 
have felt that they did not have the authority to make a binding deci- 
_ sion upon whether stringing should be suspended. 
We also find that the cutting out of the basketed conductor and the 
| read) ustment of the socks constituted. extra work, occasioned by defects 
in the Government-furnished conductor. These measures are shown 


“by a preponderance of the evidence to have been necessitated by the — 


. exceptional looseness of the conductor rather than’ ‘by any lack of care 
~-or skill on the part of appellants. ‘Their authorization by the Area — 
. fe Construction’ Superintendent was ‘clearly within» the scope of his _ 
powers, for he had been specifically directed by Bonneville’s central. — 
“office ‘to determine what should be done about: stringing the reels here 
ain question. © | 
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| ‘The amount of additional compensation sought i is suppor ted by a fale. 
tailed itemization, and appears reasonable. Particularly is this so 


when it is borne in mind. that the man-hours and equipment-hours 7 


allowable include not only those consumed in performing the extra 
work, but also those. lost by men and equipment that had to be left 
idle: ‘while the work was being done, as well | as. ours the. preceding az 
“period of uncertainty. | 
The Board determines, therefore, that Claim DAi is allowable i in 1 the 

3 sum, of $808. 56. | 


&. Time E ntensions & for Schedule We 


7 “The oe ineldded within this group. have to. a6 All the. milogacs 
- of time extensions as'a basis for relieving appellants: from liquidated 
damages for delay in completing the work.®: :The:contract. provided 


that if.the work under either of the two schedules.was not completed | | 


~ within the stipulated time, liquidated damages should be paid for each | | 


subsequent ‘calendar day of delay at the rate of $300 per day, com-— - 


puted separately for each schedule.** The contract. also included the 
customary provision that liquidated damages should not be imposed 
“because of any delays:in the completion of the work due to unfore-_ 


~-geeable causes beyond the control .and without the fault or negligence _ 


ofthe Contractor, including, but not restricted to, acts of God, or of 


-the public enemy, acts of the Government, in either its sovereign or — | 


contractual capacity, acts of another contractor in the performance of 
a contract with the Government, fires, floods, epidemics, quarantine — 
restrictions, strikes, freight embargoes, and. inusnally severe weather, — 
or. delays of subcontractors or Gippler due to such causes.” 7. 
. The contract completion date for Schedule II was September 9, 
19565, ‘but the work was not actually completed until January 3, 1956. 
This was a delay of 116 days, and represented a potential liability . 
for liquidated damages of $34,800. The time extensions granted by 
the contracting officer amounted to 53 days, thereby deferring the com- 
pletion date ¢ to November 1, 1956, anid reducing the Hebilty for: Higui- 


68 Al]. of these ‘lean were: watermined in ewe ieeiaits elena, ietiees: poth 

dated September 23, 1955, in one of which the Assistant Administrator of Bonneville ~ 

‘granted: certain portions: of ‘the extensions ‘requested: by appellants for. Schedule ITI, and 

-in’ the ‘other of which a principal subordinate of the contracting officer notified appellants . 

thatthe balance of such extensions had:been ‘rejectéd.-.. ‘This. rejection was. copreeely: rati- a 

-fied by the contracting: officer.in .a: letter to ie crn dated! December 5; 1955. 
8 Section. 1-106 of the: specifications... ©. .-:- : oe eS - 
7° Clause 5(c). of the General Drovisioue: 
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ane Guage by S15, 9002 a Appellants contend that they 4 are sntiiled 


7 to further extensions in at least the amount of 63 days that would be 


: needed to justify remission of the remaining $18,900 of liquidated dam-— 


- ages. ‘The Board is allowing on account of the causes of delay here at 


: 202. 


issue an additional time extension of 8 days, thereby deferring the 
. completion date to November 9, 1955, and reducing the liability for 
| liquidated damages by § 8, 400. ‘The reasons will appear in- ‘the dis- 
cussion of Claim E-3.. | i 
: “Running through many, of appellants’ t time extension signee is 3 the. . 
thought that a contractor is necessarily entitled toan extension having — 
: exactly the same duration as the quantity of time that elapsed between, > 
the beginning and ‘the end of the period while extra work was being 
_ performed, or while work was being prevented by. the Government, or 
. ‘while some other excusable cause of delay was operative. This isnot — 
correct: The true principle is‘that the duration of the time extension _ 
-is.to be governed by the extent to which the excusable cause of delay 
- either increases. the amount of time required for performance of the 
contract. work as a whole, or defers the date by which the last of that 
work will be reasonably capable of completion.. The Board has sum- 
marized this principle in the statement. that: “A contractor. who seeks 


an extension of time on account of an excusable cause of delay hasthe 


burden of proving “.* * the extent to which the orderly progress or 
ultimate completion of the contract: work as a whole was delayed — 
: thereby” ; 7 while another authority has commented that: “The con- 
‘tractor is entitled to only so much time extension as the Government’s 
delay actually delayed the contractor in performing the contract.” ? 
‘Depending upon the way in which the excusable cause of. delay 
affects the contractor’s operations, the time extension to: which the 
latter is entitled may be either longer or shorter than the. duration of 
‘the excusable cause. For example, a contractor who had a 100-man 
crew on the job, who was. given an order to do extra work that would 
require 700. man-hours for its persormance, who siected: to do the extra 


Tt L'The. ‘extensions Seated by the letters. of son teniier 23, 1955, nueonstens 52 faa 
.One additional day. was allowed by the finding of facts of September - 28, 1956, on account , 
of delays caused by transactions that form the subject of Claims C—2 and C-5.- 

122 Merz, TBC4-64 ies 10, ae 59-1 BCA ‘par. ‘2086, 1. Gov. Contr. PAS: 193, 197, 


8B Wynn -Briterprives,. Ine:, “ASBCA No. 3028 | (May 27, 1957 . 5-1 BCA] ‘par. 1301. ‘See 
aise Allied Contractors, Inc,, TBCA-—265 (September: 26, 1962), 69 LD. 147, 149-51,.1962 


-_ BCA’ par. ‘8501, 4 Gov.: Conte ‘par. 512.; Weldfab, Inc.,.IBCA—268 (August 11, 1961), 63 


- TD. 241; 242-43 6142 BCA “par,.3121, °3°Gov: Contr. par. 500; Younger Bros., Inc., 
IBCA~148 (May 28, 1958), 65 LD. "238, BA3—-45, 58-1 Sores par. 1756 ; Central Wrecking 


a Cornero: supra note 54, 
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oe, S pone by: assigning tan men n to its ecteisniana for a pcehied we 10 days of 


-. Thours of productive working time apiece, and who during this period : 
continued to prosecute the original contract work with the remaining 


ninety men, obviously would not be entitled to have 10 days added to 


_ the contract, time. Other things being equal, one day would be an 


| appropriate extension: in such a case.” . Conversely, : an.excusable delay — 


~ occurring during good construction weather that prolonged. the con- 


~ tract work asa whole into: a, bad. season could. justify an extension. a : 
“measured by the slower rate of. performance attainable during that 


season rather than by the faster rate en when the delay actually 


Zs ~ ocurred. a 


Where a part of the prignal: wore 1S aca bu the petiod of delay = 
can be efficiently. utilized for the performance of another part that is 
- comparable in volume or duration, no time extension at all may be in. 
order.* But where the delay affects-a a sequence of operations that 
- cannot reasonably be rescheduled, allowance must be made in the ex- 
tension not only for the delay of the operation immediately affected but 
also for the delay of subsequent operations in the. sequence.” More- 
over, if extra work is ordered or the original work delayed in circum- 
stances which necessarily require that such work be performed after _ 
the completion date specified in the contract, as, for. example, where — 
extra. work having a lead time of several months is ordered shortly 
before the completion date, the extension should be sufficient to cover 
the period of time by which such date is necessarily exceeded.” 
Regard. must also be had for the possibility that the impact of the 
cause of delay might have been avoided or, at least, shortened by the 
contractor. As ene non aptly says, the Weomeictae is not relieved 
‘of liability. * * *, however, when by the exercise of reasonable means 
it could anne the damaging effects of delays which otherwise 
would be excusable. ae 


a ‘See Larsen-M eyer Construction Company, IBCA-85 (November 24, 1958), 65 LD. 463, 
466-68, 58-2 BCA par. 1987. « 
See Witzig Construction Company, supra note 65. 

% See Farnsworth & Chambers: Company, ASBCA Nos. 4945 et al. (November 24,°1959), . 


59-2 BCA par. 2433. 


Wit Allied ‘Contractors, Ine., supra note 7 3: “Farnsworth €é Chambers Company, Supra 
note fee a ok a 


8 See” 34 Goiip: Gen. 230, (November 18,. 1954). 


FO, Harlan. Builders, Inc., Eng. C&A No. 520. (February 4, 1954). - See sie ener a 


| Excavating Company, . JBCA-188 (Revtsaber 21, pa 67 ID, oa eorcaee S02 BCA 
- par. TA, 2 Gov. Contr. pee 538. . : 
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The foregoing examples wa serve to illustrate the saokeition of | 
the general principle in situations sae to those ones in the sige 


; appeals. . 
Lack of notice presents no- me fie to tie aliens of. any. of ae 


-time extension claims since the contracting officer. considered on‘their | | 


merits, without invoking the notice requirements of the contract, all 
such claims except’ those based upon alleged inadequacy of eleariuc. 
‘and since appellants’ failure to give timely notice of these latter claims 
did not prejudice the Government, as our rr findings ¢ concerning ; Claim : 


| Act demonstrate. 
“¢ loim: | ES 


Lateness 0 f Clearmg 


- Under this heading the Board will consider ee etanees ‘where 
clearing of the right-of-way is alleged to have been completed by so 
late a date as to hold back the building of the transmission line.- The 
first of these instances concerns the four tower sites in‘the Lanham | 
Creek area, running from tower 569 to tower 572.°° The second con- 
cerns the six tower sites in the Stevens Pass area, running from tower 
596 to tower 601.8! The third concerns the four tower sites in the 
- Tunnel Creek area, running from tower 602 to tower 605. In each 
instance the delay in clearing is alleged to have protracted. appellants’ | 
work into or beyond a period of adverse weather, Hereby adding eZ 
_ another cause of delay. 

_ The clearing contract with Paul C. ‘Helmick Company required that, 
at all tower sites along the portion of the line between tower 568 sind 

tower 608, the major elements of the clearing work should be completed 
by not later than July 1, 1954. This deadline was not met, for the rea-_ 
“gon, at least in part, tiak Bonneville was unable to spe some of the 
necessary right-of-way in time for the deadline to be met.*?. It. was 
_ November of 1954 before the last of this work was done. Some of the — 
tower: sites in the Lanham Creek, Stevens. Pass, and Tunnel Creek 
areas were among those where clearing was not, finished until after 





80'The term tower ee as used in ‘the Aiscussion of ‘this claim and Claim m2, “also ; 
-comprehends: the assembly areas. . 
| & Tn the record .this portion of the line is usually denominated the Mill Creek: area, 
because it was entered through the valley of Mill Creek. ‘To avoid confusion with the more — 
extensive areas that- are also denominated’ Mill ‘Creek at various places in the récord, the. 
“portion of: the‘line from tower-596 to tower “601 is’ termed the Stevens Pass area. in 1 this 
opinion, since the line crosses the summit of that pass at tower 598. ' . 
Bz ? Paul GC. Helmick Company, IBCA-—39 (July 31, 1956), 63 I.D. 209, 56-2: BCA par. 1027. 
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yi uly ib 1954. “5 ust when each of these sites was ‘cleared i is not shown | 
a by. the record. | : 7 | 
It does appear, however, thati in eae Lanhani Cr eek area all four sites 
had been cleared by about the middle of October, 1954, since footings 
were started by Montgomery- Macri- Western at those sites on dates 
that ranged from September 14 to October 19. In the Stevens Pass _ 
area all six sites had been cleared by about the beginning of ‘October, 


1954, since footings were started at those sites on dates that anced: <* 


| from September 15 to. October 6.. The clearing of the four Tunnel © 
‘Creek sites was not finished until November of 1954, and work on the 
footings in that area was not started until early August i in 1955. 
| Appellants contend that the delay ; in clearing the Lanham Grek 
sites more than doubled the construction work at them by throwing 
it into the winter season. With respect to Stevens Pass, they contend 
that the onset of winter forced a suspension of. construction work on 
October 11, 1954, and that the slowness of the drifts to melt prevented 
a resumption of operations until after mid-J uly: of 1955. With respect 
‘to Tunnel Creek, they contend that the clearing was. completed so late 
in 1954 as to preclude construction work being started until the winter 
‘was over, and that bad snow and ground | conditions still prevailed 
even in cre July of 1955. The amount of time lost is put by appel- 
— lants at 10 working days for Lanham Creek, is left unspecified. for | 
Stevens Pass, and is put at 20 working days for Tunnel Creek. The © 
- contracting officer found that 3, 8 and 5 working days, respectively, 
had been lost, and included a commensurate number of calendar days 
inthe time extensions allowed by him. = 
- AT] three of the areas mentioned are AGualed in ‘the ae of the 
Cascade Mountains, where snow deeply mantles the range throughout 
even an ordinary winter. The Stevens Pass area, which includes the 


summit of the range and 1 is at an elevation of from 4,000 to 5,000. feet, — 


has the heaviest snow cover. The Lanham Creek aad Tunnel Grek 
_ areas both lie in the zone of 3,000 to 4,000 feet, and, ‘because of the | 

smaller pearaen on the eastern slope, the former has the lightest - 
snow « cover. na 

The first part of the winter of 1954- 1955 was unusually aad for ae 

areas, but, beginning i in February, : some exceptionally heavy and late 
snowfalls were experienced. At Lake Wenatchee, the nearest Weather © 
Bureau station on the eastern slope of the Cascades for which data as 
to depth of snow on the ground i is s available, a depth of 5 inches was not 
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recorded until Dadeniber 9, the maximum depth of 57 inches was 
recorded on March 1, and a depth of 5 inches was last recorded on 
April 19. At Scenic, he nearest Weather Bureau station on the west- 
-ern slope for which such data is available, a depth of 5 inches was not 


recorded until December 7, the maximum depth of 175 inches was 


recorded. on March 24, and a depth of 5 inches was last recorded « on 


_ May 30. 


bs The foregoing data, while generally representative of éonititions oe 
‘along the higher sections of the transmission line, are not entirely 


vs applicable to Stevens Pass, which is at a considerably greater elevation _ | 
than either Lake Wenatchee or Scenic. On October 11, 1954, a ‘storm an 


deposited approximately one foot of snow at the summit of the pass. 
From the available temperature and precipitation data it would 
‘appear, however, that this snow melted fairly rapidly, and that the. 


next storm of consequence did not occur until November 26. By com- 


parison, it was the opinion of Bonneville construction engineers famil- 
‘jar with the locality that in a normal year suitable working weather 


could not. be depended upon at Stevens Pass after October 22. The? : 


: winter was also slow in leaving that area.  Drifts approximately 25 
feet deep remained on the access road into Stevens Pass as late as 


ar) uly 11, 1955, and. appellants were not able to reenter the area until : 


July 93. “By. comparison, in a normal year the drifts would have - 
| melted fast enough to. admit of the area being r center red Py about J uly a 
i : | 
The constr ction programs are appellants had Sibi tea to ‘Bout | 
7 sage ile under date of July 21, 1954, stated that operations on both | 
: schedules would be shut down frig Deceiber 1, 1954, through April 1, _ 
1955, “due to anticipated bad weather conditions: ” The program foe 
Schedule II showed June 28, 1954, as the starting date and August 1, 
- 1955, as the completion date for the footings. It showed July 6, 1954, 
as he starting date and Angust 15, 1955, as the completion date for 
the steel work. 
Seemingly because of the better- fies -average ee that acted : 
“ during most of the winter of 1954-55, , appellants did not. put into effect 
the shut-down of operations forecast In. their construction programs 


‘but, instead, worked throughout the entire winter on each of the 


schedules. Srowever, they reduced. materially the size of their crews 
and avoided almost entirely the portion of the line between towers 596 — 
and 634, where severe snow conditions 5 were most apt to occur. _ Prior 
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‘ to Decne if the ans planned for the shut- down, appellants had, mn 


fact, placed more footings and had erected nearly as many or, in the 
case of Schedule II, more towers than. would have been called for by : 


- their programs. This result, however, was partially achieved through 


the expedient. of concentrating upon the easier sites and leaving the 


‘more difficult ones until later. For Schedule TI, the footings. were _ | 


43 complete at about 50 percent of the sites on ‘Odlober 1, at about 7 0 | 


_ percent of them on November 1, and at. about 90 percent. on December 1. 
For the same schedule, the steel work was complete at about. 28 percent 
_of the sites on October 1, at about Bye percent, of them on November 1, | 


and at about 43 percent on December 1. _ | . He 
The contracting officer’s allowance of 3 working days for Lanham | 
-. - Creek was based upon loss of time by the footing crew in. September, 
- 1954, while waiting for the sites in that area to be cleared. His allow- 
_ance of 5 working days for Tunnel Creek was based upon. loss of time 
by the. footing crew in July and August, 1955, while waiting for the | 
snow to melt and the ground to dry in that area. At each of the times 


_ mentioned, the footing crew comprised only about: 10 percent of. the 
~ total work force then employed on Schedule II... In September, 1954, 


i | it had, as the statistics just cited indicate, a wide range of other sites - oie 


on. which it could, and did, work. In J uly and August, 1955, the only 7 


unfinished footings on. Schedule IZ outside the Tunnel Creek area were 


at Stevens Pass, where bad snow and ground conditions also prevailed. 


— However, on the portion of Schedule IIT just west of the Tunnel.Creek mr Pee 


area, where elevations were lower, at least 19 tower sites with unfin- 


ished footings were available. Appellants’ chief representative at the — 
~ job testified that the men did not stand idle while waiting for the 


| Lanham Creek and Tunnel Creek sites to become available, but that the 


_ ‘moves necessary in order to provide work for them elsewhere consumed 


time which could have been saved if these si sites had been more promptly. - 
cleared... 


The allewanoe. of 8 works ae for Stevens Pass was based ona 


determination that appellants lost one-third of the time between July 1, 


the normal date for entry into that area, and J uly 93, the actual ante 7 
when entry became feasible in 1955. The remaining ‘tye Hinds were — 


disallowed on the ground that appellants’ crews could and did work: _ 


‘on other portions-of the job during the period.from July 1 to J uly 23. 
| prone nont this’ per iod towers were being erected ang conductor was 
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“being strung elsewhere on Schedule iad and, as pointed out above, wv * 


opportunities for footing work existed on Schedule TT. **, | 
The contracting officer obviously assessed the causes of delay in- 7 
volved in the three items of this claim from the standpoint of what 
_ Montgomery-Macri- Western would have been doing during the period 
of delay if those causes had not existed. Judged from such a stand-— 
point, the contracting officer’s allowances, which agereg ate 16 working © 
‘days, are shown by the evidence to have been liberal ones. But while 
the factors considered:by him were factors that needed to be considered, 
_ they are not the only factors which are pertinent in assessing situa- 
tions such as these. What must now be determined by us is whether 
any of the clearing delays started a train of events that ultimately 
prolonged the duration of the job by more than the time aaa lost, 
as found by the contracting officer. 

The first of the problems of the latter Bie. which requires examina- 
tion 1s presented by the contention of appellants that the delay in 
clearing the Lanham Creek sites more than doubled the work at them 
by throwing it into the winter season. The record, however, contains 

- no. intimation: that in 1954 winter descended on Lashom Creek any 
earlier than on Scenic or Lake ‘Wenatchee. As has been seen, appel- 
lants started work at. the Lanham Creek sites on dates that ranged 
from September 14 to October 19, whereas the first snow.of conse- 
quence reached Scenic on December 7 and Lake Wenatchee on Decem- 
ber 9. Thus, at the four Lanham Creek sites the construction period 
available to. appellants before the onset of winter was not less than 
seven weeks for any site, and ran to as many as twelve weeks for. one. 
This was an adequate period within which to place the footings. and 
erect the towers. Many of the other sites on which work was. per- 
formed during the fall of 1954. were in areas where the winter season _ 
_ would be apt to be less severe than at Lanham Creek. Considering all - 
the circumstances, it is a fair inference that appellants’ failure to com- 
plete the Lanham Creek towers before winter set in was not due sub- 
stantially to the clearing delay, but was brought about by appellants’ 
failure to plan and prosecute the job in a manner which would take | 
account of the need for finishing in the fall of 1954 as many as possible - 
of the towers along the higher portions of the line. Appellants’ man- 
aging” partner appears to have been fully cognizant of this need, but. 
their supervisory staff in the field seem to have been more intent on. — 
turning out as many units of work as possible, without. regard to the 
| epquenes, dictated by terrain and weather conditions. | 
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In ae case of ne Stevens Pass area sonst ants must is given to - 

goose contention that the delay in clearing, combined with the 

failure of the snow to leave the area until an abnormally late. date, : 
projected. into the latter part of 1955 tower construction work that 

_ otherwise could have been done in the fall of 1954.. We have already 

~ mentioned the fact that the foundations for the Stevens Pass towers 


were started in 1954, at dates ranging from September 15 to October 


6.. The operations in that area, however, were shut: down for the 


winter once the snowstorm of October 11 had occurred, and their re- 


sumption in 1955 did not become practicable, as has bean noted, until: _ 
~ July 23. It is true that, the way the weather actually turned out in 
1954, appellants’ probably: could have continued working at Stevens. 


_ Pass from shortly after the snowstorm of October 11 until the snow-_ 


storm of November 26. But this was because the weather continued : 

generally good for more than a month after the end of the time when it 
- would have been reasonable, in the light of past experience, to depend 
upon the continuance of good:-weather. We believe it would be an 
Et nj justifiable exercise of hindsight to hold that appellants were at fault — 


in breaking off. work: at ; Stevens. Pass following the snowstorm of 


- October 11. 3 _ 
~- Appellants sane ine 600, he last fniehsd of the SIX Stevens. - 
Pass towers, on September 29, 1955. This was 68 days after that area _ 

became open to entry:on J aly: 93,1955. Since-the footings for tower _ 
600 had been started on October 1, 1954, ten days before the snowstorm 
_ of October. 11, a total of about 78 days: (disregarding the winter shut- 
down) elapsed during its construction.. None of the other Stevens 

- Pass towers'took as long to build: Had their sites been cleared by the 

. prescribed date, July 1, 1954, all six could have been giao before 

October 1iofthat-year. = | 
Stringing of Stevens Pass was. ne about September 26, 1955, arid 
was finished about October 13. Thus the portion of that year which 
elapsed. between the time when access to the summit became practicable — 
and the time when stringing over it was completed amounted to ap- 
proximately 82 days. The adverse impact which the unfinished towers 
at Stevens Pass—and also those at Lanham Creek—had upon stringing 
- operations in-the summer of 1955 was cogently summarized by appel- — 
tants’ general foreman i in his diary entry for August 11 of that year: 


Steel not being built has sure hurt the wire operation. Had to skip from. 564 
to 573 & then move back from 596 to get wire from 564 to 573 & then will have to 
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- move back to 596 to go. over to 602 & it igcks Like that: ie won't be cepty ne 


4, te -when we finish 573. So we will probably. have. to go to 18 a iBnEOG: back. until 7 a? 


_ towers on top are built, and then move back again. | | | 
Stevens Pass was a highly critical area in two ete ‘First, suit. . | 

able construction weather could be safely anticipated for less Chen four — 

‘months out of each year. So far as. that area_is concerned, the loss of 


most of the 1954 construction season as a result of clearing delay had. 7 | 


the effect of crowding into the 1955 season the successive operations of 


- placing footings, erecting towers, and stringing conductor toa degree 
_ which made the contract. completion date of September 9 impractical 


of attainment. Second, the towers in that area, by reason of their iso- 


lation, the rockiness of ther: sites, and the deter requirements neces-. 


_sitated by their exposed position, were among the most difficult to _ 
build of all the towers on. the line. Bonneville’s Area Construction. _ 


Superintendent for the area where Schedule II was located observed _ | 


that oe 600. was.situated “‘in the toughest spot to Pat a tower I’ve 
ever seen.’ 3 

- It 1s manifest fom all the cireumstances that at Stevens Pass ae 
of the tower footing and erection work, which but for the lateness of 
the clearing could and should have been performed during the 1954. 
construction season, was projected by an excusable cause of delay into 
the. 1955 season. This projection of tower construction necessarily 
deferred in turn the stringing work in the same-area. The stringing 
work not having been completed until October 13, 1955—a date which 
we find to be reasonable—the contractor plainly would: be entitled to 
have the contract. completion date extended to the same day.. This, 
_ however, has been accomplished, since the contracting officer extended 
the: contract completion date. to. November 1, 1955. The projection . 
of tower construction into the 1955 season did not add extra work to 
the contract, and, hence, does not admit of a further extension being 
granted on the ground that manpower or equipment had to be diverted 
from the original contract work. Such projection did not. impede | 
materially tower footing and erection operations. outside the Stevens 
Pass area, and, hence, does not admit of the. granting of a further 
extension on hie ground that tower construction was. delayed else- _ 
where. Stringing operations outside that area were likewise not 
affected materially except at. ‘Tunnel Creek, to which consideration 

will next be given. oP 468 Kee Mya: | - 


BOF, Paramoorih é Chambers Company, supra note 76. pet 
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The rion with respect to Tunnel Creek 3 1s genahaily ine to 2 
- that at Stevens Pass. In the former area the clearing was slower to 


reach completion. than. in the latter, thereby. establishing «an even — ae 
. firmer factual basis for holding that the delay in clearing caused a 
projection of the tower work into the 1955 construction season. The 


rate of prosecution. of the construction operations was also slower, 7 


ie with the result that the last of the Tunnel Creek towers was not Gniched | 


until approximately November 1, about 100 days after entry into that 
area became practicable. This was more time than. should have been 


consumed. . Tunnel Creek was exceeded only by Stevens Pass in the © ; 
| severity of its winters, and, hence, obviously called for the. scheduling | 


and maintenance of a rapid pace of operations once access was ob- 


tained. The record amply shows that during the summer of 1955 
appellants did not plan and prosecute their operations in this high- 
country area, with the degree of vigor, of effectiveness, and of priority 
over other operations, that its critical location demanded: No good 
reason appears why appellants could not have completed all four of 
the Tunnel Greek towers by September 29, the. date when tower 600, 
seemingly the most difficult one on the Tine, was finished. The:string- 
ing at Tunnel Creek was performed over a period of approximately 
‘12 days, from December 19 to December 30. Had the tower work in 
this area, been completed by September 29, or by any later date prior 
to the time when the main stringing crew ‘left Stevens Pass, it would 


have been possible to perform the stringing . at’ Tunnel Creek immedi- 


ately following that at Stevens Pass. This would have meant that the 
Tunnel Creek stringing could have been finished within, at most, 12 
days after the completion of the Stevens Pass stringing on October 18, 


that is, no later than October 25. The contracting officer, however, -s 


has already extended the contract time beyond. that date and, as in. 


the case of Stevens ue no valid ond for a er extension a 
- appears. i | As 
Claim E-1, therefore, i is paenen: “except an respect to the ae i. 


allowed my. the oe officer. na a 
= oe A Claim EQ oa 
ah “Unavailability of Conductor ™ 


This crore 1s predicated on the ground that Sadie was not: re 7 


ae livered. to: appellants by. Bonneville until a considerable time after it” 
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was initially needed. A number of requests for extensions on this 


_ basis were presented by appellants. The amount of time sought _ 


varied, the maximum being 60 days for Schedule IT and 90 days for 
| Schedule TT. All such requests were denied by the | ese 
officer. 

It must be sonia that Bonneville did hot furnish conductor. as 
‘soon as appellants asked that it be furnished. In the letter of Octo- 
ber 11, 1954, mentioned in connection with claim A-1, appellants. 
stated that they were “now ready” to start stringing the portion of | 
Schedule III between tower 724:and tower 757, and asked to be in-— 
formed “when we can expect to proceed with stringing operations.” — 
More correspondence followed. At:a conference with Bonneville rep- 
-resentatives on November 1, 1954, appellants requested that conductor 
be furnished for Schedule: I as well, in order to admit of difficult 
crossings of highways, railroads and oes transmission lines being 
_ strung immediately, and to admit of reels being stockpiled along the 
right-of-way as a precaution. against the closing of roads to heavy 
traffic during the spring thaw. Further exchanges of views ensued. 
Conductor was first made available for Schedule III on or about. 
December 3, 1954, and for Schedule II on or about December 22, 1954. 
Stringing of Schedule ITI began 0 on J anuary 3; 1955, and of Schedule 
IT on March 20, 1955. 

The contracting officer considered that the gieniinas of a time ex! 
tension for unavailability of conductor was precluded by the following 
provision of the contract: es 7 

The Government. makes no ronveceutation: as to the availability of miatetiale. 
Current examination of production schedules indicates that deliveries of footing 
‘steel will ‘be substantially complete. within 30 days after bid opening daie, leg 
extensions and tower steel approximately 60 days later; however, lack of con-. 
ductor hardware will prevent. stringing operations until approximately. 8 months 
after bid opening date. The contractor shall arrange his. construction program 
(see Paragraph 2-102) so.as not to require materials prior to these dates. Por- 
tions of the material may be available before dates indicated, but unavailability : 
- of material prior to those dates will not be considered’ grounds: for eranene an 

‘Extension of Time (see Pargraph 3-102-F) .84. . 
The bid opening date was May 25,.1954, so that the sated et ‘ap- 
proximately 8 months mentioned in ‘the quoted provision terminated 
- on or about January 25, 1955.- Under the quoted provision it was ap-. 
| pellants’ duty to arrange > their cone acon programs 1 10. a ey which 


«84 Addendum No. 2. dated April 29, 1954, 
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would not require the availabilty of materials for stringing operations 
prior to the latter date, and, as will be explained subsequently, they 
did so arrange these programs at first. Under the quoted provision | 
appellants also expressly disclaimed any right to an extension on ac- 
count of the unavailability of material for strging operations prior 
to January 25, 1955. As things actually worked out, the first de- 
liveries of eouducter for each schedule were made more than a month 
in advance of that date, and there is no evidence that subsequent de- 
liveries failed.to keep pace with appellants’ needs. Hence, it would 
seem that the contracting officer rightly denied any extension for con- 
| ductor unavailability. 
_ Appellants argue for a restricted interpretation of the quoted pro- 
Gi under which its applicability would be limited to situations — 
where the Government does not actually have on hand any materials 


esis the particular category at issue. This, in our opinion, is too nar- a 


row a construction. The Government i in general, and. Bonneville in 
particular, has many ‘transmission line jobs, and materials on hand ~ 


- Inay not be available for a given job simply because they are needed 


for another job. Materials on hand may also be unavailable, from a 


_ practical standpoint, because the Government doubts their suitability 
_ for the given job, as Bonneville here, for a while, doubted the suitabil- 
_ ity of the field reworked and factory rewrapped wire for use in areas 
where the risk of radio interference was substantial. . Appellants, 
when entering into the contract, were fully aware that Bonneville 
carried on a wide range of material operations, and, in the light. of 
this background information, they could scarcely | es read the con- 
tract as meaning that all material on hand would be channeled to their 
particular job irrespective of any other considerations. We construe 


the quoted provision as meaning that Bonneville reserved the right to 


exercise its own judgment. with respect: to the timing of conductor | 
‘deliveries, so long as. the specified period of 8 months was not ex: 
ceeded. 

Appellants also make a point of the fact that the provision mentions 
conductor hardware, but not conductor itself. This is a distinction 
without a difierenes since “stringing operations,” which necessarily 
require conductor as well as conductor ae are . expressly, 
mentioned. 

The claim here advanced, - moreover, runs counter to still another 
provision of the contract. This is. the provision, quoted in the dis-_ 
cussion of Claim C—5, which defines the time when materials are to be 


316 ~ "DECISIONS. OF THE . DEPARTMENT. or THE INTERIOR (70 LD. 


: aalvetes by. the Geena as ‘being such as. sill Gucoid any delay ; 
in the progress of the.contractor’s work as outlined in his construction — 
program.” ® In Witaig Construction Company ® the Board con- — 
_ strued this provision as meaning that the construction program sub- 
mitted by the contractor was to be used as the criterion for determin- __ 
ing the time when materials would be needed for installation, and — 
held that Bonneville was entitled to rely wpon such program in sched-. 
uling the flow of materials to the job, for at least as long as it was un- 
aware that the contractor had : m mind a different tuning of the con-— 
tract work. 3 | 
In the instant case the onstruction: programs subtiitted by ae 


lants on J uly 21, 1954, set the dates when wire operations would begin 


at April 1, 1955, for Schedule. II and at J uly 1, 1955, for Schedule - 
“TI, with September 1, 1955, being set as the completion date for both | 
schedules. While appellants had, at the award meeting, expressed a_ 


wish to string across Stevens Pass for a distance of about seven miles 
during the fall of 1954, the programs made no provision for stringing 
any portion of the ie during that period. By July 21, 1954, there- 
fore, appellants seemingly had come to realize that the problems con- 
fronting them in the high-country areas would not be overcome in time 
for stringing across Stevens Pass to be commenced before the 1955 
construction season. — 

The letter of October 11, 1954, appears to be the first definite in- 


timation which Bonneville was given, after receipt of the construction 
programs, that appellants wished to obtain conductor at dates earlier 


_.than those set in such programs for the beginning of wire operations. 
The record indicates that Bonneville, once it learned of appellants’ 
desire to better the program dates, exercised reasonable diligence to 


furnish conductor as soon as feasible: The time, however, was a 


particularly bad one for making changes in the planned flow of con- 
ductor because of the defects known or suspected to ve present in 
much of the “Chukar” then on hand. 

Appellants’ own conduct during the period. in question was sur- 


prisingly lax for parties who asserted that they were being delayed 
through lack of materials. Thus, they did not carry out a commit- _ 
- ment made at the conference on November 1 that Bonneville would 
be furnished a list showing the places for which, and the quantities 
in which, conductor would be needed for the making of difficult cross- 


_ 85 Paragraph 3-102-F of the specifications 
86 nan note 65. 5 eee oa 
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7 ings or for stockpiling j in advance. of the spring thaw. Again, ‘they : 


= waited until November 29 to’ submit for approval revised construc- | 


tion programs. advancing the dates for commencement of wire op-. 


-- erations, although the contract specifically stated that the “contrac- 


ens 


tor shall at no time change his program without the approval of the 
contracting officer.” &* Finally, when conductor was made available 
early in December, they allowed an entire month to elapse. before 
stringing any of it. | 
In these circumstances it must be concluded that the failure to 
start stringing during the last three months of 1954 was not caused by 
any act of the Government, but’ was the result of the stringing dates — 
chosen by appellants for inclusion in their construction programs, 
7 coupled with the lukewarmness of. their efforts to initiate stringing 


~ during this period. The same is true of the failure to stockpile con- 9 


ductor along the right-of-way. 
seen E-2, therefore, is denied.’ 


| Claim BS | 
Defects Mm Conductor i. te 


“This nis 1s for the time alleged to have poem lost through in- 
| ‘spections, repairs and other incidents occasioned. by fabricator-caused | 


defects in the “Chukar,” or by faulty accessories. In. essence, an | 


extension of time is sought on account of the. same ‘occurrences for 
which “monetary relief is sought in the various claims considered 
under. headings Band C. “Appellants assert. that 20 working days 
were lost because of these occurrences. . The contracting officer re- 
| jected the claim as such, but did allow extensions agoregating one 


calendar day for incidents that form the © sub] ect, ou Claims ee and 7 ; 


~The working time gorse or ee on Schedule Ir as a eri of 
fabricator-caused wire defects or. of accessory faults amounted to ~ 
approximately 1,883 man-hours. 88 During the period of 16 months 
within which ie bulk of the job was performed, that i is, the period ° 
running from July 1, 1954 (when the initial building ‘up of the crews 
had brought them to sizeable sae until November 1, 1955 


87 Section 2-102of the sienld aut ae: a 

. 8 Composed of 676 man. hours for stoppages and raping and $15 man hours for abnomeal 
cutofts: under Claim B-2,’ 206 man hours under’ Claim C-2,. 670 man hours under Claim 
C-4; ‘and. 16 man hours under Claim C-5.. 
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Ce the final cutting dom of is crews was about to: begin), ap- : | 


4 pellants’ working force on Schedule IT averaged:79 men. After mak- — 
ing allowance for travel time, the productive period of a working — 
day seems to have been in the. neighborhood of 7 hours. Thus, ap- 
pellants’ capacity for productive work: was, On aver age, about 553: 
man-hours per working day. Such. capacity, however, is only. one 
of the factors that determined the extent to which the completion 


of the contract work was delayed by the addition of the 1 1888 man- 


hours in question. 
- Judged from the standpoint of their effect upon job serious 7 
the causes of delay that led to this increment fall into two classes. 
One class consists of events that delayed the completion of par ticular 
- operations under the contract, but that did not hold up the concur- 
rent prosecution of other operations, and whose primary effect upon 
the job was to increase the volume of the work remaining to be done, © 
rather than to defer the time when the doing of that work would 
_ become practicable. Conductor cutoffs form a good example of this 
class of events, since they are necessarily made after the conductor 
has been pulled out, and since they usually can be accomplished while 
other parts of the stringing work are going ahead. Difficulties -in 
connection with sleeving and dead- -ending fall into the same category, 
and for like reasons. 

The other class of causes of delay here at issue consists of events 
that delayed the performance of the contract work as ‘a whole, that. is, 
put off for a time roughly equivalent to the duration of the cause of 
delay the date by which the job could otherwise have been brought to 
an end, with reasonable efforts. A typical example of such an event 
would be a stop for. inspection or repair of fabricator-caused wire 
defects. Since the stringing of. the conductor forms the last major 
group of operations in the construction of a transmission line, and 
since the pulling out of the wire must precede | most of the other steps 
in that group—such as sleeving, sagging, dead- ending, clipping and 
jumpering—a stoppage of the pulling out of the conductor for a given 
period of time ordinarily results in holding up the final completion of 
the job, other things being equal, by about. the same amount of time. 
— The Board finds that the stops for inspection.and repair set back 
_ the performance of the contract work as a whole, but that the other 
transactions covered by the instant claim did not, except to the. minor | 
extent. apparently’ recognized: by. the contracting. officer. in. ‘granting | 


time extensions for Claims C-2 and O-5: “We find that the ee m 
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7 completion attributable to such stops, and to allied repair work, ‘may 
be fairly measured by the figures for daily loss of time ieee in 
the course of granting monetary relief for the same events under — 
Claim B-2, that is, 20 minutes per day for 78 days. Taking i hours 
as the average number of productive working hours per day, the in- 
| spection stops and repair work in question resulted in a delay of 3.7 
working days. We find that the delays in completion due to abnormal 
cutoffs and to faulty presses and fittings may be fairly measured by 
the relationship between. the number of man-hours of work thereby 
added to the. performance requirements of the contract and the number _ 
of man-hours of work which the contractor had the capacity to perform : 
per average working day. The increase in the volume of work attrib- 
utable to abnormal cutoffs and to faulty presses and fittings amounted 
to approximately 985 man-hours.®® Taking 553 man-hours as appel- » 
lants’ average daily work capacity, the 985 man-hours so consumed 
or lost resulted in a delay of 1.8 working days. The aggregate loss of 
5.5 working days obtained by adding together these two classes of 
delay entitles appellants to a time extension of 8 calendar days. 
We find no valid. reason for disturbing the one additional day. al- 
lowed by: the contracting officer on account of Claims C-2 and C-5.~ 
In developing. these findings the Board has recognized the impos- 
sibility of placing every individual occurrence in precisely the right 
pigeonhole, or of determining with mathematical exactitude the dura- 
tion of the delay. occasioned by any particular class of occurrences. : 
Our. computations reflects a studied effort to: balance out opposing 
borderline considerations, and.to achieve as realistic an evaluation, of 
the circumstances as. their nature admits. . : a 
_ The Board determines, therefore, that. Claim E+ 3 is: allowable | in 
the amount of 8 calendar days, 3 In addition to- the time allowed by t the — 
| contracting officer. , : 


. oie E-4 
| Alterations m Sequence of Work 


ade this heading the Board has grouped a. ‘nuniber of instances - 
where. appellants allege that their planned sequence of work was 
interrupted by alterations in the design of individual footings | or 


- Sencluree or bys a failure of the > Government to make timely delivery, ie 


_ %8 Composed of” B15. man ‘hours ‘for abnormal cutoffs | under Claim B-2, ‘and 670 man 
hours under Claim C—4, 
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of tow er - materials, Gener aly aegis: ‘these interruptions neces- 
- sitated the by-passing of the affected tower in order to perform work. 


at other sites while the new design ‘was being deter mined or while the 


necessary ‘materials were being obtained, followed’ by an ultimate 
return to the by- -passed location when ‘these obstacles to completion | 
of the tower had been over come. | ae ae 

‘The claim comprehends a total of six ne alles sti interruptions, | 
bs pertaining, respectively, to (1) leg extensions at towers 492, 499 and — 
5053;°(2) leg extensions at tower 469; (3) footings at tower 548; (4) 
-s oo steel for towers in the Mill Creek area ; : m (5) incorrect steel 
at tower 599; and (6) footings at tower 600... on 7 
_ Appellants contend that these occurrences resulted i iD the fess of ani 
| ager egate of 35 working days. The contracting officer found that 
the first five items resulted in the loss of 6 working days i in. the aggre- oe 
gate, and. included a commensurate number of salenday days in the — 


time extensions allowed. The sixth item he rejected in its entirety. 


The record offers no valid reason for upsetting the findings of the © 


=. contracting officer. Each of the first five occurrences resulted in time 


being lost only by a, particular crew or crews, that comprehended no 


- more than a minor fraction of the total working force on the job at 


the time of the occurrence. When the size of the crews actually af-_ 


fected is compared with the size of the total working force, the exten- 
sions granted were ample enough to allow for the loss by those crews — 
of approximately the following number of working. days: 4 days for 
the first.item; 11 days for the second; 9 days for the third; 20 days — 
_ for the fourth ; and 7 days for the fifth, In the circumstances revealed 


by the testimony, these were liberal allowances. As for the sixth item, neh 


| the evidence fails to show that any time at‘all was losti- 
_» Claim E-4, therefore, is denied, ie with: respect to “the time: 7 
3 allowed by the contaneung officer. | : ee 


Claim ES 
Entiat Snow Storm | 


The oe of Schedule Il was seat during the latter es of 


* March, 1955. The place selected was the Entiat area, which is situated 
* on a ridge near the eastern. end of that schedule. On the night of | 


© 80 The term Mill Creek area, ‘as aves ‘dea: refers to the pardon of the. transmission line 


. that extends approximately from tower 573 to tower 601. The record. does. nat. identify - ; 


the particular powers within this. area, for which special eas was delivered: late. «> 
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“April: 3 a storm of unusual severity for the area and season. oer - : | 
This storm left the ground so deeply covered with snow as-to force eg 
- suspension of stringmg. Appellants allege that the stringing opera- | i 


) tions were not resumed’ until May 2, but the evidence ee, shows. 
that: they were actually resumed on “April 91. | | | 


A time extension based on a loss of 28 working days v was “teqinested . . : 
_ for this cause of delay. The contracting officer allowed an extension 
based on the loss of 14 working days. The reason assigned. for this — 


reduction is that appellants’ crews were able to work on other portions ae 


= of the job for 50 percent of the time between April 3 and May 2. Only. > 
_ 18 working days elapsed between April 3 and the eenmpncy of a 


: stringing operations on April 21. | | 
Appellants have the burden of proof, but have introduced no evi-— 


dence to sustain it. On the contrary; such evidence as there is tends to ie ag * 


show that the contracting officer’s allowance was adequate. 


Claim E-5, therefore, is denied, except with Beep eee ee the time | ee me 


- allowed oo the oe officer. 


Cc lain EG 


fre. z azord Closure : 


This bias ie its source in a closure of the’ country along paitt of _ 


the transmission lie to most types of construction operations: on 


account of the prevalence of an extremely high degree of fire hazard. . 


| : _. The closure was ordered by authorities of the State of ‘Washington > 
and lasted for two days, September-6 and.7, 1955. | bce 


Appellants assert that the fire closure cost them three working days. ie 
No time extension was allowed by the contracting officer. The reason. 


given for the rejection is that fire closures are so common in the tim- 
| bered areas of the Cascades during the summer that. a prudent. con- | 


tractor when bidding would have foraseen, and allowed against, the’ : 
contingency of being shut down because of such a hazard for, at least, 


_. so short. a period as two or three days. The evidence reveals that 
_ appellant was able to, and did, perform : a Imited amount of work” a 


| : while the. closure was in effect. 


_ We believe that this claim was oe denied.’ in de Tie pee 


/ Fa ssceability of an event consideration must be given to the frequency y 
with which similar. events, that would affect the contract work in a _ 
| like way, oe to occur.™ ‘That forests, not only. in the Cascades, . 


o1 Larsen -M eyer ‘Construction Company, supra ‘ote 74, 


696-701-637 
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but also j in many other parts of the West, are often. closed from tae | 
to time during the: summer. because of fire hazards is a, matter of 7 
| common. knowledge. A prudent contractor, when. bidding upon. a 
job in such a forest, ordinarily could: not predict. the exact date or 
| ae of a fire Slosire, but he certainly would realize that there. was 
a substantial probability of such a closure occurring at some time in 
a place. where he was working. - In the circumstances there is no real- | 
istic basis for concluding that. the relatively : short. fire. closure here — 
_at issue was ‘ ‘unforeseeable” cause of hand within. the meaning of the 


| contract... 


Claim E-6; ‘ther ofore, i is s denied. 
| F. Lime & vtensions jor's 8 chedule Bs a 


The cee: included: ‘within this eroup, like those i in group: E, are 
directed to obtaining time extensions as a. basis for remission. of liqui- 
dated. damages on account of delay in completing the work.®?. 

The contract completion date for Schedule. III was Pe 9, 
1955, but the work was not actually completed until Mar ch 14, 1956. 
This was a delay of 187 days and represented a potential liability for 
liquidated damages of $56,100. The time. extensions granted by the — 
contracting officer amounted to 43 days, thereby deferring the com- 
pletion date to October 22, 1955,.and reducing the liability for liqui- 
dated damages by $12, 900.' 28 “Appellants contend that they are entitled 
_ to further extensions in at least the amount of 144 days that would be 
needed::to, justify:.remission of ‘the remaining $43,200 of liquidated 
damages. The Board is allowing on account of the causes of delay 
here at issue additional time extensions totaling 18 days, thereby de- 
ferring the completion date to November 9, 1955, and reducing the 
- diability for liquidated damages by $5, 400. “The reasons way oe In 

the discussions of noe F-3 and Claim Bale a | 


6 laim Ft | 
‘Delay im » Giving Notice to » Proceed 


. Ths aan is s to the effect that. ihe Government. was radu’ late In 
giving notice to proceed. ‘The duration. of the time extension sought | 


2 All of these claims, a Claims F_2. and P-3, were determined ‘by: che, contracting 
_officer-in-a letter dated February 29, 1956. Claims F2 and F-3 were determined in the 


finding of facts of the same date. 


'8'The letter of- February 29, 1956, granted - an extension of 40 days, and the , finding 
of facts of the same date granted 3 additional | days. : 
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is left. “anglican. by the record. ‘The contracting officer rej ejected the 


= claim 3 in its entirety. 


- The contract does not specify mee A ie Bea whe an one | 
is to be made, or the time within which notice to. proceed i is to be given. 
__ In the absence of such a ‘specification, the law allows. a reasonable time | 


a for the: taking of each of these measures.** 


The bids. in the instant. case were opened on. May. 2B, 1954, “The 

award. was made 16 days later on June 10. At the award, conference, 
held on the latter date, there was a discussion of the timing of notice to 
proceed. ‘Following this discussion appellants. were given, and | ace 
_ cepted, a notice to proceed which stated. that it, would become effective 
on June 16, thati is, 22 days after the bid opening. - 

Under the contract appellants were bound to begin work within 10 
| ie from the giving of notice to proceed. Work on each schedule 1 was — 
actually begun within less than 10 days from June 16... : 
| Montgomery-Macri-Western contend that the general practice, of 


i Bonneville had been to make awards and give notice to proceed within 


10 to 15 days after the bid opening, and that the greater time which | 


| elapsed i in this case resulted i in throwing the contract. performance into a 


a period of bad weather. This contention is-easily answered. In the’ 
. first place, the mere fact, if it be true, that Bonneville. ordinarily. acted | 
within 10 to 15 days, would not , standing by itself, be sufficient to prove 

that a period of some 22 days was unreasonable in a particular situa- 
tion, where abnormal circumstances might conceivably exist. In the. 

proof one it proj jected the contract work. into bad ae hae Had the 2 

award been made and the notice to proceed. become. effective on June 4, | 


the tenth day after the bid opening, then the first day of the contract — 


| performance period would have. been June 5, instead of. June 17, and — 
the last day would have been August 28, instead of. ‘September 9° 
| Hence, the net effect of the alleged delay was to exchange 12 daysin 
June of 1954 for 12 days in late August and early September of 1955. 
There is no intimation in the record that the weather during this latter . 
- period was less favorable for transmission line work than the weather 


_ during the early and middle parts of Ju une, 1954. Obviously, no time 


extension would be allowable for such an exchange, absént evidence 
| that: the contractor was actually hindered thereby. 95 | 


| * Parish v. United ‘States, 1 120 ch. CL 100, 124-26 (4961), cert. denied, ian U. S. 953 
ae (1952) ; Restatement, Contracts, sec. 40.. 
5 Black Hills ‘Ditching Company, TBCA_145 - (August ‘15, 1958), 65 LD. 342, “34546, 
“58-2 BCA par. 1888; J..A. Terteling «& Sons, Ine., TBCA-27 | (December 31, 1957), 64 1.D. 
406 500-01, 57-2 BCA par. 1539. - . 
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A oo contention put forward by. Montgomery-Macri- Western 
- ie that during the first month or so of contract performance. they were a 
under a: practical necessity of holding down the scope of their opera- 

7 tions, because one of the unsuccessful bidders had filed a protest against 

‘the award, and because appellants understood that if the protest were 
allowed the notice to proceed would be withdrawn, without compensa- “ 
tion being paid them for any work already done. The protest was dis- 

_ cussed at the award conference, and. appellants: assert that the under- 
| standing just mentioned was based on statements made by Bonneville 

representatives at that meeting. Department Counsel. retort that the 
_ statements in question were not reasonably susceptible of the interpre- | 
tations put upon them by appellants and that, as a matter of fact, — 

Bonneville would have compensated appellants, if the notice to proceed 


had been withdrawn, for any work done after its effective date and ee 
before its withdrawal. | 


We do not find it necessary to determine ‘ast what was said at ‘is 


: award conference; or how reasonable was.the alleged understanding A 


of appellants that. they would not be paid for work done were the pro- 
test against the award to be sustained. If, as appellants : say, this was 


‘their understanding, the logical coursé for them to pursue would have 


been to suggest that the issuance of notice. to proceed be deferred until — 


a the’ protest had been finally disposed of, one way or the other. “Such M8, 
course would have protected them fully, whereas their alleged policy | 


of going ahead. with the work, but at a retarded pace, would have left — 
- them to carry the supposed risk of loss for so much of the work as they — 


- . actually did do. The record shows, however, that, after learning ofthe 
_ existence of the protest, appellants’ managing partner nevertheless 


‘urged Bonneville to permit an early start on the work. The. record | 


— also tends to indicate that during the month or more of alleged 1 uncer- 
_ ‘tainty appellants built: up crews, mobilized equipment, and otherwise. - 


42 went ahead with the prosecution of the work in a manner which fails | 
to sug’ gest any | design of limiting the scope of their operations. “Under 


the circumstances, we find that the. protest against. the award did not, | 
In fact, cause a slow- down. or other delay i in contract : per ‘formance. 


7 “Claim Fol therefore, is denied. 


“6 laim. F-@ 


"Lateness O is C leaning 


‘This aan. As the ‘Schedule U1 counterpart of Clain Et “The ba : 


; areas to: which. it appears | to. he mainly directed are the section of the: a4 
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‘transmission line erie from tower 606 to iower 634, id the Index - 
Ridge area, running from. about tower 709 to tower 718. The length — 


of the time extension sought is not specified by appellants. No exten- Se tae 
oe sion was allowed by the contracting officer. | | 


‘The clearing contracts for Schedule. joel provided that fhe maj or rele: | 


ments of the clearing of the tower sites should be completed by not later 


than July 1, 1954, at tower 698 and all sites to its east, and by not later 


than August 1, 1954, at tower 694 and all sites to its west. Clearing 7 


of a number a the sites had not been finished by the prescribed dates. < 
~ While the parties have not tabulated the sites at which the clearing ’ was — 
late, it is evident that each of the two areas mentioned above did con-. 


tain some such sites. It is also evident that the clearing of the last of 


a the sites was completed during November of 1954. i 
The construction program for Schedule. III showed June 23, 1954, a 


as the starting date and August 1, 1955, as the completion date ie the : 
| footings. ‘It showed July 19, 1954, as the starting date and August 15, 
1955, .as the completion dats for the steel work. During the fall aE | 
é 1954—the period while the clearing of the tower sites was being fin- © 

-ished—appellants ran well ahead of this program in. terms of the 
number of footings placed, and stayed nearly abreast of it. in terms 
of the number of towers erected. The Schedule ITI footings were com- 
plete at. about 54 percent of the sites on October 1, at about 62 per- 
centof them on November 1, and.at about: 68 percent on December 1. 


—» The steel work was coniplete at about 19 percent of the sites on Octo- | 


ber 1, at about 26 percent of them on November 1, and remained at the | 
same percentage on December 1. . 
From the standpoint of determining whether the latatiess 3 im Pea 
ing some of the tower sites actually delayed the construction of the | 
transmission line, the progress achieved by appellants in starting — 
work on. the footings is’ even more significant than the figures for 


-. ‘completed work set out above... This is because a tower site was. not 


staked for construction by} Bonneville, nor was. construction begun 


at it by appellants, until the clearing contractor. had finished his. op- 
~ erations at that site. Between mid-June: of 1954, when the notice 


to. proceed became. effective, and the close of the ensuing November, a : 


- when the clearing had come to.an end at all of the tower sites, ap-_ 


| - pellants started. the. foundations for 119 towers out of the 152 on_ 
. Schedule III. This was a rate of approximately 22 starts per month. — 


a E During the period initially planned £ Zor a / shut- down of " operaitions, | = , 
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running from és first, of Decanber to ‘the last of March, appellants 
started ‘the foundations at 9 additional towers, a rate of about 2 
starts per month. During the period from the first of April to the | 
last of July, the day preceding the scheduled completion of the foot- 
ing operations, appellants started the foundations at 17 more towers, 
a rate of about 4 starts per month. The foundations for the remain- . 


_ ing 7 towers were begun in August and September of 1955. 


' The construction program establishes that appellants did not con- 
| template placing footings at all the tower sites prior to the antici- 


| pated winter shut-down. The rate of 22 starts per month achieved 


during the construction season of 1954, while clearing was still under 
way at some of the sites, ran well ahead of the program. Compared 
with the rate then achieved, the rate of 4 starts per month obtained 
during the 1955 season, ater all of the sites had been cleared, was 
exceedingly slow. It is evident from this comparison that lateness 
of clearing did not cause delay, from an over-all standpoint, in the | 
construction of Schedule ITI. 

The section of the line from tower 606 to tower 634 calls for par- 
ticular consideration because it is the locale of all but four of the sites 
where footing operations were not begun until the 1955 construc- 
tion season.*® Out ‘of the 29 towers in this area, the footings were 
started at eight in the June to November period of 1954, at one in: 
the December to March period, at thirteen in the April to July period, 
and at seven in August and September of 1955. Performance of the 
subsequent phases of the work went ahead at a very slow pace, with 
the result that not a single one of the twenty-nine.towers was com- 
pleted until September of 1955. The area in question, while not as 
exposed as Stevens Pass or Tunnel Creek, was for the most part at 


-. an elevation of more than 2,000 feet and within the zone of heavy 


winter snow, as revealed by the records of the Scenic weather sta- 
tion, located near tower 614. This being so, it is difficult to under- 
stand why appellants, even though the snow had: left in May, made — 
so little use of the generally favorable weather of the 1955 construc- 
tion. season until the completion date of September 9 was almost at. 
hand. Appellants have offered no evidence adequate to establish that — 
the ultimate failure to: complete on time the section from. tower 606 — 

to tower 634 was caused, in whole or in part, by delays i in’ clearing 


this area, ‘and the circumstances outlined above tend to refute the ee 


existence of any such causal relationship. 


8 The four remaining sites were at eres 687, 710, T c pee 712. é ee 
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- Particular consideration needs to be given the iaee Ridge ‘area 
because it is the only area as to which written notice of ‘a delay al- 
legedly caused by untimely clearing ‘was given. ‘contemporaneously 7 


with such delay. This notice appeared. in the letter of October 11, 


1954, the contents of which are described i in our discussion: of Claim _ 


- A-1. The evidence indicates that; at. the time when this letter was - 
written, the only sites not yet cleared on Index Ridge were at towers 
710, 711, 712 and 713, and that the sites for.those towers were cleared _ 
by not latex than October 21, 1954. These four sites were located i ins 
the hard-to-reach area to which an access road was subsequently con- 
structed by appellants, as explained in the discussion of Claim A-2, ae 
_ Excavation for the footings was started in March and April of 1955, 
the work at each site being undertaken only when the access road 
had been constructed as far as that site. The erection of the towers 
was. completed i in August, and the stringing of the entire area was 
finished in early September. : 
The alleged by- -passing of Index Ridge i in. October of 1 1954 seems 
to have turned out in the end to be a time-saving maneuver, since. the 
subsequent construction of the access road syoided the tedious packing | 
methods of transport that would have been necessary had construc- 
tion operations been undertaken j in 1954. There is no showing to 


_ connect the delay m the final | completion of the line across Index _ 


Ridge with the delay in clearing that area, and: the unexplained 


slowness with which the tower work’ was prosecuted during the spring | 


and summer of 1955 hegatives the establishment of such. a connection 
‘by inference.. 
a F, ‘therefor e, is denied. 


| Clam F-3 ks | 
“Tnadequacy of. Clearing 


| This digs is for the time alleged | to have pon lost. through inade- 
quate clearing of the tower sites, assembly. areas, and central strips 
on Schedule T1I. In essence, what is sought is an extension of time 
on account of the circumstances for which monetary relief is sought: 
in Claims A-1 and A-2. Appellants regard the quality of the clear- 
ing as a major cause of delay, but have not specified the duration of 


the extension which, they believe, should. be allowed.on its account. 


; The contracting officer granted an ‘extension ‘of three calendar. days 
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for the tower sites and assembly areas, but did not allow any extension 7 
for the central strips. : 
‘The findings made by the Board i in the course of souslee ae Claims 
A-1 and A-2 lead necessarily to a conclusion that sppellants are en- 
titled to a time extension on account of inadequate clearing not only 


- for the tower. sites and: assembly areas, but also for the central strips. _— 


The only question that calls for examination here 1s: “What should 
es be the duration of this extension?” a 
As is true of a number of other claims, appellants Have. not 5 sup 

- ported their allegations of delays due to inadequate clearing by tabu- 


lations, founded on evidence, from which the extent of the delays could | 
be ascertained with any reasonable degree of accuracy. This deficiency . 
has made it necessary for the Board to rely on inferences drawn from 


the available data, a process in which doubtful issues must be resolved - 
against appellants, since they have the burden of proof. . 

_ The record indicates that the contracting officer’s allowance of three 
calendar days. was computed by applying to the $4,534 granted: for .. 
tower sites and assembly areas the same ratio of time to money as that 
which the performance period of 450 calendar days set by the contract 
for Schedule TIT bore to the estimated price of approximately 
$803,844.90 set by the contract for that schedule. Application of this 
ratio to the $4,534 gives a figure of 2.5 calendar days, which seemingly 
was rounded to three by the contracting officer. If the same ratio were 
to be applied to the larger sums being granted by the Board, the time 
extension allowable for the tower sites and assembly areas would 
amount to 9.2 calendar days, while that allowable for the centr al strips 
would amount to 10.6 calendar days, or a total of 19.8 days. 

_ Another approach would be to. determine the duration of the allow- 
able extension from the relationship between the work requirements 


created by imadequate clearing and the work capacity possessed by 


the contractors. There is testimony in the record to the effect that 
_ the wages paid by appellants averaged $3.85 per productive man-hour; _ 
_ that payroll taxes and i insurance would run about 15 percent. of wages; 
that equipment ownership or rental charges for transmission line © 
work normally amount to about 25 percent. of wages; that gas, oil 

‘and repairs would run about 15 percent of wages; and that 15 percent. 


would be a fair allowance for overhead and profits. The average cost - 
—. of a productive labor- hour, determined from the factors just men- 


: tioned, would be $6.86.07 87 The latter figure, when divided into the = 


See supra note 48. _ 
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| amounts aliper for Claims A-1 and A-2, respectively, gives | us s | 


3 - reasonably reliable indication of the. eins of man-hours added to. 


- the job by inadequate clearing. This is 2,383 man-hours for the tower 


- - Sites and assembly areas, and 2,759 man-hours for the central strips. — . 


| During the period of 16 months, running from July 1, 1954, until — 
ae November 1, 1955, within which the bulk of the job was performed, 


appellants employed an average working force of 61 men on Schedule — 


_ TIT. Taking 7 hours as the productive period of a working day, ap- -.- : 


pelants’ capacity for productive work amounted to about: “497 man- — 
hours per working day, on average, for Schedule III. At this rate, | 
performance of the additional man-hours of work occasioned. by in- 


| ~ adequate clearing would require, in the case of the tower sites and as- _ ; 
> sembly areas, 5.6 working days and, in the case of the central strips, os 


~ 6.5 working days, The total of 12. 1 would be equivalent to about 1. 5 
calendar days: _ 

The foregoing computations are not widely difforanit. 5 in aceite wie 

- each is entitled to some weight. The median between 19.8 and 17.5, 


| rounded to the nearest integer, is 19. On the evidence as a whole, we 
| consider that a fair and reasonable approximation of the delay caused 


_ by inadequate’ clearing would be 19-calendar days. For 3 of these days 


a time extension has already been granted by the contracting officer. : Fi, 


The Board determines, therefore, that Claim F-3 is allowable in the i 


- ie amount of 16 calendar jaya in addition to the time allowed Dy the c con-— | a 


tracting officer. 
ae Claim Pu 
"Access Road 280 


“This signa’ 1s ‘for delay occasioned by the allegedly cavseele ore 
tion of Access Road 28C in the spring of 1955. Appellants assert that — 
~ the condition of the road, coupled with the inadequacy of the clearing | 
at the towers to which it led, caused 15 working days to be lost. The 
contracting officer denied any time extension on account of the alleged | 


deficiencies in the road. 


~The circumstances out of which this claim arises are aaa in the | 


_ portion of this opinion that deals with Claim A-3. They reveal that . - 
the deficiencies of which appellants complain were foreseeable, and, 


hence, were not such as would constitute aD. 1 excusable cause e of delay sa 


7 under the contract. 


— F-4, aati is denied. 
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Indew hidge Access Road 


This ee 1s a the time. allegedly. ea in ors an access 
road to towers. 710, 711,.712, 713 and 714 on Index Ridge. . The cir- 
cumstances leading up to the building of the road are outlined in the 
portions of this opinion that deal with Claim A-2 and Claim F-2. 
Appellants contend that the building of the road added 30 working 
_ daystothejob. Notime extension on account of this cause was allowed 
by the contracting officer. 7 : 7 _— 

Appellants constructed the access or | pursuant to. an agieament 

| the terms of which were incorporated, after the work had ae begun, - 
ina change order duly accepted by them.®* The order added: to the 

_ contract ‘price $9,600 as compensation for the building of the road, 
but deducted $3,200 as compensation for the use of the road by appel- 
lants, thus resulting in a net upward price adjustment of $6,400. - 
Nowhere j in the order was there any mention of the contr act perform- 
ance time, or of alterations therein. | | 

The coristruction of the access road was eoiead over a period of 
time which, although its duration cannot be.determined with certainty, 
may in-all likelihood have encompassed as many as 80 working days. 
Appellants’ managing partner testified that the crew assigned.to the 
building. of the road did not exceed 4 or.5 men,.and that other opera- 
tions under the contract were not suspended while it was being built. 
During the general period withinwhich the road was being con- 
structed, appellants? labor force on Schedule III averaged at least 40 
‘men. It is, therefore, readily apparent that the portion of the con- 
tract time diverted to the building of the road was far less than the 
_ duration of the period over which such work was spread. : 

_ Another: matter which must be: taken into account is the time foe 
through the availability. of the. aCCeSs road..: The. portion of Index 
Ridge. which it opened up was a rugged, heavily-timber ed area into 
which, absent an access road, materials and equipment for the footings 
and .towers- would have had to be packed by man or animal power. | 

‘Bonneville’s Area Construction Superintendent. testified that appel- 

_ tants “actually made time and money by the road,” and in the light 
of. the physical . conditions Wwe see no reason ee discrediting this | 
opinion. it is a reasonable inference oe the evidence. as a ‘whole 


98 * Change ( Order ae dated April 29, 1955, 
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“that thet time caved i appellants through the ene at thes access | 

road for furtherance. of their line construction operations was atleast 
equal to the time consumed in its building. 7 | a 
7 Claim F-5, re: is denied.’ re 


Claim FP 6 


Unaveilabitity a Conductor 


his ee is the Schedule Tit counterpart of Claim E-2. Tt stems fs 
from reiterated requests by appellants for allowance ofa time exten- 


sion, in amounts as high as 90 days, on account of delays. allegedly 
caused by the failure of Bonneville to deliver conductor as soon as it 
was needed. . The contracting officer disallowed all of these requests. A 
~The subject of unavailability of conductor is dealt with fully, as to 
both Schedule TI‘ and Schedule III, in our discussion of Claim E-2. : 
For the reasons there stated, the instant claim i 1s without merit. 
Claim F-6, therefor e, is denied. | 


a caum Pr 


‘Defects: mn Conte 


‘This claim is the Schedule Tit counterp art of Claim 3. The time 
sought is an unspecified portion of themaximum of 90 days mentioned 
‘in connection ‘with Claim F-6. No extension was granted by the con-- 

tracting officer. 

The subject of conductor defects 1s one that has limited application 
to Schedule ITI, since field reworked or factory rewrapped wire was 
not used on that schedule. The record: reveals no causes of delay 
attributable to defects in the wire, or in Government-furnished fittings © 
or equipment; other than'the events that form the subject of the claims 
considered under heading D. The approximate ‘time lost.:or con- 
sumed by reason. of ‘all these. events, as measured by the allowances 
made by the contracting Officer and the Board, totals 588 man-hours.” 
- Only. the’ incident that: forms the subject. of Claim D-4 set back the 

performance of the contract work as a whole. By applying to these — 

facts the methods of analysis utilized for: Claim K-3 and:.Claim F-3, 
_ the delay in completion attributable to: the detects here 1 in baa is 

pouadio pe 2 alender dye a os Bee aa Eee s 


ee Composed. of 447 man oe ‘under Claim. D1, St man hours under Claim D2, 80 
man hours under Claim D-3, and 30 man hours under Claim D4. 
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The Board determines, therefore, that Claim Fi is s allowable in the 7 | 


amount of 2 calendar days. — 
ee “Claim: Fs 


“Alterations im Sequence of Work. 


ager ie ee the Board has grouped, as in the case of er | : 


E-4, instances where appellants’ planned sequence of work is alleged 


to aon been interrupted by. changes in tower location or design. The ~ 


| three. items so grouped have to do, respectively, with. (1) relocation. of 


tower 627, (2) change in design of tower 666, and. (3) relocation of |. 
tower 679. Appellants contend that 9 working days i in all were lost by 
a reason of these occurrences. The ) Conan officer denied all three : 
items. ‘i 
| Appellants have failed to carry the Dden of be min ae - 72 
any of these occurrences. On the contrary, the preponderance. of the — 
_ evidence is to the effect that the amount of time lost by reason. of the 
relocation of tower 627 was inconsequential and, in any event, was 
counterbalanced by a saving in time resulting fon the fact that the 
new site was easier to reach than the old. The preponderance of the © 
evidence, likewise, is to the effect that the revisions in the design of 
tower 666 and in the location of tower 679 were made before appellants 
had initiated work at’those sites, did not entail any moves or operations 7 
that would have been unnecessary in the absence of such revisions, and 
did not otherwise affect the progressofthejob. : 
_ Claim F-8, therefore, is denied. 


Claim F-9 


 Facessive Rainfall 


This claim was initiated by a letter from Montgomery- Maeri- 


Western, dated July 11, 1955, which requested an extension of 45. 


calendar days for Schedule TI. on account of excessive rainfall during 
the period from June 16 to December 1, 1954... The contracting’ officer 
in his letter of February 29, 1956, anid an extension of 40 calendar — 
. days on account of ‘ ‘onusually severe weather” during “the period of _ 
your contract.” The evidence reveals that the extension granted was 
_ based upon.an analysis: of precipitation data for the period from May 
_ of 1954 through September of 1955, and upon determinations of the 
| contracting officer, made on the basis of this analysis, that the-work had | 
been delayed for 10. days by excessive tainfall i in November of 1954, 
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shel for 30 Naece by excessive ‘rainfall i in “April ad J aly of 1955. What : 

~ appellants seem now to be seeking, under this claim, is an extension of 

85 calendar days for excessive rainfall prior to December of 1954, in 
addition to the 10 0 days allowed by the contraeung | once for the same 
period. © ie 
| Recordings: Froit several Weather Baan stations situated slong 
Schedule ITI are in evidence. However, data from which 1t is possible 
to determine the extent to which the weather during. the period of 
contract. performance \ was better or worse than that during a represent- 
ative number of prior years is available only for three of these sta-_ 
tions, located, respectively, at Scenic, Index and Startup. This com- 
parative data; “moreover, is not ae down. into units smaller ag ; 
months. ag ge Mey Gg. Ca, gp 3 z =. 
AG the three stations enced ‘eiene: was. in. 1 1954, tom fie ieee 7 


= : ning of June until the end. of October, more rain. than usual, but. only. to | 


a limited degree. - Indeed, precipitation was: slightly less. than normal 


in September and substantially less than normal in October. The 


_ average precipitation for the whole period from June through October 
; exceeded. the long-term mean by approximately 16 percent. This. 
was hardly. enough, of a- difference to have aly. sen effect, ses = S 


., # the progress of the job. . 


In November of 1954. nee average precipitation - is. eds stations Fy . | 
: “mentioned exceeded the long-term mean by approximately 57 percent. Sees 


Even so, an appreciable. volume. of work was accomplished, amounting 


to about. 21% percent of the. job. and equivalent, when adjusted for the © | 


deduction of one-third of November from the. contract time, to-a 
oe monthly. rate of BoA percent... This figure does not. compare badly with 
the monthly rate of about: 734, percerit achieved during the. preceding | 


two months of less than normal precipitation, when account is taken of | 


e the fact that in. November. appellants. maintained on. Schedule Til a 


labor, force that was substantially less than one-half. the size of the 

force employed during ‘each of.the. two preceding months... 
All in all, appellants have failed to carry the burden of proving 

that. prior to December 1, 1954,,they were delayed. by excessive e rainfall 

- for a period longer than 10 calendatr days. eae: | 
Claim F9; therefore, is denied, oe with respect to the time | 

- allowed by the contracting officer. ; | sa : 


PEEL Gi making this: comparison ‘Furie! his’ been accorded only one- halt a8 much weight a8. 
the other months, since the contract performance. period did not: begin until one-haif ‘of. 
June had andes i 
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Clam. Gr 
Remission of Liquidated Damages: 


This aia 18 woe remission of all liquidated am oe with oe 
to both Schedule II and Schedule III, because of the adverse working 
conditions that were encountered davinn the winter of 1955-56. Mont- 
gomery-Macri-Western assert that the severe winter weather entitled 
them to the allowance of time extensions for periods running to, and 
beyond, the. respective dates when the work. under each schedule was 
actually completed... Reliance is had on two theories, one being that the | 
winter of 1955-56 was unusually severe, the other. being that the sub- . 


stitution of one day of poor working won Ger’ for one day of good 


working weather is not an adequate time extension for a delay that 
occurred when weather of the latter. type prevailed. No extensions 
based upon either of these theories were allowed: ad the orontnecane 7 


7 officer. Ss 


The general aie of. the weather éneountered: in n the Cas- - 
cade Mountains during the. winter of 1955-56 are described in our — 
opinion upon. Claims 10 and 11 of IBCA-77.1" The territory involved — 
in the instant appeals lies to the west of that invelved in IB CA~77 and 


attains to substantially higher elevations. Because of these différences, 


the weather was worse, and the difficulties of working in it were 
- greater, than in the IBCA~77 territory. At Lake Wenatchee, snow on 
the ground to.a depth of 5 inches was first recorded on October 31, and, 
prior to the completion of Schedule IT in J anuary, a maximum depth | 
of.75 inches had been attained. At Scenic, snow on the ground. toa 
_ depth of 5 inches was first recorded on October 30, and, prior to the 

completion of Schedule IIT: in March, a maximum depth of 204 inches 
had been attained. At Stevens Pass, snow heavy enough to bring 
about a temporary suspension of work fell on October 5.1 The record 
contains many ilustrations of the severity of the winter and of the 
problems created for appellants:thereby. It is plain beyond question, 
and seems to be cancer by. one Government, that renueuelly Severe 


«2% :The two claims considered under this heading: were. denied, by necessary implication, 
in the letter of ‘February 29, 1956, in the finding of facets of the. same date, and in 
the finding of facts of Bepeemaner: 218, 1956. 

202 Supra note 1. | : 

_18The foregoing data may be profitably anu with ius corresponding data for the 
winter of. 1954-55 set forth under ie E-1, 
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| weather” within the meaning of the ootitract ' was ehpoaneceed during 
the winter of 1955- 56 on both Schedule IT ‘and Schedule IIT. | 
- "Determination of the precise amount of unusually - severe weather 


go encountered is made difficult by the’ limited number of stations for 


which data has been furnished that admits of the 1955— 56 weather be- 7 


ing compared with the weather of a representative number of prior 
years, and is also made difficult because such comparative data : aS the 
record does contain is stated only ona monthly basis. 
The comparative data available for Weather Bureau tone in aie 
vicinity of Schedule II consists of precipitation data from the Leaven- 
— worth and Lake ‘Wenatchee.stations and of temperature data from the 
- former station. The precipitation. data for the two stations, averaged 
together, indicates’ that. precipitation, whether in the form of rain or 
_ snow, exceeded. the long-term mean by 183 percent in October of 1955, : 
by. 161 percent . in November, by. 78 percent. in ‘December, and by 35 — 
percent. in January of 1956, . The temperature data from the Leaven- 
- worth station indicates that the temperature fell below the long-term 
mean by 1.9 degrees in October, by 8.2 degrees in N ovember, by 6.0 
degrees in December, and by 1.3 degrees in January. 
Performance of the Schedule II work was completed on January 8, 
1956, and was accompanied by 55 days of delay for which seieuaions 
ae not been allowed by the contracting officer or in the preceding: 
portions of this opinion. The comparative data summarized above, 
read in conjunction with the other facts disclosed by. the. record, justi- 
fies a finding that as many as 55 days of delay because of unusually 
severe weather were experienced on that schedule during the period 
beginning October 1, 1955, and ending January 3, 1956, Approxi- 
mated by months, there were, at least, 20. such days. in October, 20 
such days in N ene and 15 such dave: in, December and January. 
Appellants are, consequently, entitled to remission of all the liquidated 
damages neececed with respect to Schedule II. | 
The comparative data available for stations along Schedule III con- 
sists of precipitation data from the Scenic, Index and Startup. sta- 
tions, and of temperature data from the last mentioned station. The 
precipitation data for these stations, averaged together, indicates that 
precipitation, whether as rain or snow, exceeded the long-term mean — 
by 101 percent in October. of 1955, by 97 percent in ‘November, by 
36° ee mn December, 9 PY 10 percent i in ee of 1956, by ee, 
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parent in February, and by 68 parcel mn. Maveh: 04 The nipenbay 
data from the Startup station indicates that the temperature fell be- 
low the long-term mean by 1.3 degrees ana October, ‘by 6.9 degrees. in 
- November, and by 2.6 degrees 1n December, exceeded the long-term 
mean by 0.7 degrees in January, and fell below it by 8.8 degrees in 
February. This data reveals that conditions on Schedule ITI dur- 
ing the winter of 1955-56, while abnormally bad, were consistently 
less so than on Schedule II. It’is also pertinent to note that Schedule 
IIT did not include any areas that were as much exposed to heavy snow 
‘or bitter cold as were the Stevens Pass and Tunnel Creek sections of 
Schedule IT. 
Performance of the Schedule III work + was ‘completed on March. 14, — 
1956, and was accompanied by 126 days of delay for which exten- 
‘sions have not been allowed by- the contracting officer or-in the pre- | 
ceding portions of this opinion. ~The ‘comparative data summarized 
above, read in conjunction with the other ‘facts disclosed by the rec- 
ord, justifies a finding that 55 days of delay because of unusually 
severe weather were experienced on that schedule during the period 2 
beginning October 1, 1955, and ending March 14, 1956. The approxi- 
mate breakdown by Tmioatha best supported by the evidence is 15 days 


in October, 15 days in November, 10 days in December and J anuary, - 


and 15 days in February and’March. There is no adequate basis in 


the data for a finding that more than 55. days of delay because of 


unusually severe weather were over on Schedule it ‘during | 
the period in question, — . | 
This leaves to be resolved the issue of vices any of is remain- 


2 ing 71 days are excusable in order to make up for the differential 


between the volume of work capable of being accomplished under 
- normal weather conditions on those days during the preceding con- 
struction seasons that were excusably lost and the lesser volume of - 
work capable of being accomplished during the same number of nor- 
mal winter days. Appellants’ construction ‘programs indicate that — 
December 1 was regarded by them.as marking the approximate time 
when ‘winter usually began in the region here involved, and such 
‘date appears to be a. reasonable one for that purpose. The exten- 
sions that have been allowed on account of excusable causes of delay 
occurring prior to December 1 of 1955 include 70 days for unusually 

j 104 The ‘January and February figures exclude: the. Index station, since the-reeord does 
not contain data from that station for those months. ‘The March figure is for the Scenic 


station alone, since the record does not include March data from the other stations. 
1% No comparative temperature data is available for March. 
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severe onthe ae and 21 days for causes that nceaeed the cancun 

of appellants’ operations.” Adding to the contract time the 70 days » 
lost before December 1 because of unusually severe weather would 
extend the completion date from September 9 to November 18. Add- 


oe ing the remaining 21 days. would further extend the completion date — 


to December 9, thereby projecting into the normal. winter season 9 


of the 21 days allowed on account of causes of . delay that increased | 
P the work to be done. | | . | . 3 
The evidence. concerning the extent to which the onched eisai | 


arily prevailing 1 in the Cascades ° during wintertime would lengthen 
_ the time required for transmission line construction is quite vague. 
_ Considering that the burden of proof is on appellants, the Board _ 
finds that an allowance of one extra day for each of the 9 days by. 
which the increased quantum of operations was projected ynto or 
| beyond December is the largest allowance which the record will jus- 
‘tify. Taking this extra 9 days into account, appellants: are entitled | 
to remission. fot liquidated damages for 64 out. of the 126 days here 
sought with respect toScheduleIII. _ | . 
The Board determines, therefore, that Claim Goi: 1s aieqablen in 
the amount of 55 calendar days for Schedule II, thereby deferring 
the required date of completion to January. 3, 1956, and extinguish- 
ing the last $16,500 of liability for. liquidated damages under. that 
schedule, and in the amount. of 64 calendar days for Schedule TTI, 
thereby deferring the required. date of completion to January 12, . 
1956, and reducing tne ae for Pleas i al under that | 
‘schedule by ja 200. -_ | 


| | Olaim, Ga 
| Additional Compensation m go are 


“This aim is for compensation on account of thee expense x to nick | 
Montoomery: Macri-Western consider they were put by reason of per- 


_ forming during the winter of 1955-56 work which could have been. 


done more cheaply in summer weather. Its underlying factual as-— 
sumption is that:but for the various occurrences which form the sub- 


| ject: of. the claims considered under ny hentngs: A. through J BP; op ae a 


108 ear of 40 dave allowed under Claim F-9, ona 30 eee allowed under the instant a 
- claim for unusually severe weather in October and November of 1955. | Hs 
_ ant ” Composed of 19 oe allowed under Claim E-8, and 2 days allowed under Claim rt. e 


- 696-701—68--—-8 __ 
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would have completed the job before the onset of bad weather in the 
latter part of 1955. _ Appellants regard these occurrences as having 
- placed the Government in a position where it was bound either to 
grant them an extension of time that would: be long enough to admit 
of the unfinished work being deferred until the 1956 construction — 
season, or else to reimburse them for the amount by which the expense 
of performing this work in the winter exceeded the expense that would 
have been incurred if completion had‘been: put off until the next sum- 
mer. Since Bonneville did not. grant such an extension, but insisted 
that ° ‘appellants continue working, | notwithstanding the adverse 
weather, until the job had been finished, appellants contend that the 
‘Government elected the latter alternative and is bound to pay addi- 
tional compensation for the winter work. They have not’ specified | 
the amount claimed on this account, but state that is included in the 
sum of $202, 992.80 sought under Glam A-2 for alleged inadequate 
clearing of the central strips on Schedule III, even though unsegre- 
gated parts of the amount are for faulty conduetor ’ or accessories 
rather than for inadequate clearing, or are for Schedule IT instead 
of Schedule III. The reason assigned for this inclusion is that the 
work done during the winter was mostly stringing work, which was 
‘performed mostly on the central strips, and, therefore, was classified 
under Claim A-2. No compensation was allowed by the eee 
officer on the grounds here outlined. | 
_. The extent to which favorable consideration may be given to this 

claim is defined and circumscribed by certain general principles. — 

First, the expense of measures undertaken for the purpose of per- 
ieemine extra work resulting from a change ordered by the Govern-— 
ment, or of overcoming hindrances resulting from a breach of contract. 
_by the Government, is allowable to the extent to which the expense 
was actually and reasonably incurred, and, hence, if such measures 
were actually and reasonably undertaken during the winter, the cost. 
- incurred in Porrormine them at that time of the year would be 
allowable. — 

— Second, ‘when the - measures actually. and | ease iy cadeweain 
form an integral component of a series of operations that is pushed, | 
wholly or partially, into the winter as a necessary consequence of the. 
- incorporation of such measures within the series, then the compensa- 

tion due the contractor would include, not only the cost of such ‘meas- 

_ 8 Abbett Blectric Dorvoraton ¥. United States, 142 Ct. Cl, 609, 613-16 (1958). ranch | 


of. contract) ; ; Inter-Oity Sand and. Gravel Company, supra note 40 tchanee); : Paul C. 
Helmick Company, supr note 82: (change and breach of contract). — 
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ures. G renicele es but. also. the. amount. by which as cost of the | 
subsequent operations in the series was ncreased yincuen. their pro- 
Iocan into. an unfavorable season.?? 

Third, a contractor is entitled to reimbursement for expense actually 
and reasonably incurred in complying with a direction of, the Govern- 
ment to perform work in advance of the date when performance is 

due.” It follows that.a contractor who has encountered an excusable 
cause of delay, who has requested an extension of time on account of 
such cause, who has been denied an appropriate extension, who has 
been instructed to complete the work within a lesser time than would 
have been available if an appropriate extension had been granted, and 
who complies with that instruction, is. entitled to reimbursement for 
“ expenditures, such as the cost of working under adverse weather con- 
ditions, that. could have been. saved if an appropriate extension. had. 
been granted. oe | _ 
Fourth, ieee the Government. dae that the — be cpealewatad: | 
but. the contractor in. fact does not accelerate Its performance, no 
additional compensation is allowable.4? 

Fifth, the risk of loss on account of increases. in the cost of the job - 
“that are not the product of any compensable act or omission of the 
Government, but that are caused merely: by the encountering of bad 
construction weather, whether normal for the season of the year in- 
volved or. sufficiently. abnormal to. constitute an excusable cause of 


ee delay, rests upon the contractor.* Hence, no consideration may be 


“given to the expense of winter work caused by. events, such as, for 
| example, the condition of Acess. Road 286, with pene to which | 


109 The jomnulation: ‘of this principle in: reliitively « DATTOW: forms: is ‘necessitated by the 
rule concerning: the scope of equitable adjustments for delay laid down in United States — 
v. Rice,.317 U.S. 61..(1942). Ani illustration of the application of such principle to an 
equitable adjustment on account of a. change is. afforded by Claim 10 in IBCA-77, supra 
note 1. .With respect to, claims for breach of contract, to. which the rule of United States. 
Vv. Rice does not extend, the application of such principle is made as a part of the general 
‘law of damages, see J. A. Ross € Company v. United: States, supra note 18; Kirk v. United 
States, 111 Ct. Cl. 552, 565-67 (1948) ; Langevin v. United States, supra note 14. ; 

"Utah Construction Company, supra note 15; Ensign-Bickford Company, cia ia No. 
-621:4. (October 31, 1960), 60-2 BCA par. 2817. 

In Hagstrom Construction Company, ASBCA No. 5698 (June 23, 1961), 6 61-1 BCA par. 
3090; Farnsworth & Chambers Company, supra note 76; Standard Store Equipment Com- 
‘pany; ASBCA No. 4348 (August 28, 1958), 58-2: BCA ‘par. 1902:; see William L. Warfield 
Construction. Company, IBCA-196 et al. (May 3, 1962), 1962 BCA par. 3874, 4. Gov. Contr. 
‘par. 314; WéW Company, IBCA—54 (August 4, 1958), 58-2 BCA par. 1860; Farnsworth 
.& Chambers Company, ASBCA No. 5988 (August 16, 1960), 60—2 BCA nse. 2738. See also 
Claim 5 in IBCA~80, supra note 2. 

A William L. Warfield Construction Company, supra ae 111; Paul 6. Beer Com- 
pany, supra note 82; Roy L. Bair.€ Company, supra, note 26. 
- 1138 See authorities cited supra note 40. 
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the Beata ie found that no obligation rested upon the Government 
either to pay: additional compensation or to grant a time extension. 
-. The occurrences within the scope of the present appeals that are 
| not ruled out of consideration by the principle last mentioned will be | 


examined, initially, from the standpoint of determining their eligi-- : - 


_ bility under’ the first two principles for the payment of additional 
compensation on account of winter work, and then from the stand- -- 


point of determining their eligibility under the third and fourth 2 


| principles for such a payment. | | 
In the case of Schedule II the | occurrences ‘that involve ine first ve 
principles are the stoppages and repairs for which allowance has been - 
made under Claim B-2, the abnormal cutoffs for which allowance has. 
been made under the same claim, the nine items of conductor work for — 
which allowance has been Cre under Claim C-2, the faulty presses _ 
and fitings for which allowance has been'made under Claim ©-4, the 
shortage of hand shackles for which allowance has been made arider | 
‘Claim C-5, and the stringing work in the Stevens Pass and Tunnel - 
Creek auton that was evaluated under Claim E-1. In so far as these 
events are concerned, October 5 may appropriately be taken as the 
beginning of the winter of 1955-56, since that was the date of the first — 
severe snow storm at Stevens Pass, and since the majority of the Sched- 
ule II work that then remained undone was in the Stevens Pass and 
Tunnel Creek areas. 7 
The stoppages and repairs Recetas by Usb ricaton oaaasd con- | 
ductor defects for which allowance has been made under Claim B-2 
were, as explained in the discussion of Claim E-3, integral components 
of the. stringing operations. Their incorporation in that series of 
operations had, in general, the necessary effect of adding to the time 
needed for: completion of the Joba period. roughly equivalent to that. 
lost or consumed by the main. stringing crew in effecting such stop- 
pages and repairs. The Board finds, therefore, that:all of the: $4,639.13 
allowed for stoppages and repairs under Claim B-2 should be included 
in the basis for payment of winter costs. - 7 
The work incident to abnormal cutoffs under “Claim. -B-2. aad: to. 
faulty presses and. fittings under Claim C-4 was scattered throughout. 
the period while conductor stringing was in-progress,. and did not delay. 


_ performance of the contract asa whole. There is no pre ‘acticable means 


by which it can be established precisely how much of this work was 


~~ done during the winter of 1955-56, and. how much. was: done before... :, 


that time. The record shows, however, that Opp ‘oximately £ 92 ‘percent 
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| : of he. tengiie: of Schedule TI had been conn lated betoes oe : 
544: The Board finds that the remaining 8 percent is a fair and rea- 


| 5 sonable measure of the portion of the work attributable to abnormal 
cutoffs and to faulty presses and fittings as to which a payment for — 


3 winter costs’ would be in order.. The sum obtained by applying this — 


= c percentage to the $2,162.70 allowed for abnormal cutoffs under Claim 


—B-2 is $173.02, and the sum obtained by applying it to the $3, 368.43 
allowed for faulty presses and fittings under Claim C-4is $269.47. 
All the events that form the subject of Claims C-2 and C-5 occurred _ 


| os prior to October 5, 1955, and none was a: substantial factor in project- _ | 


, ing performance beyond that date. Accordingly, no. basis. exists for — 
_ the recognition of any. winter costs in connection with ee of these a 


two.claims. | | | 

The stringing ce in a Stevsris Pass’ and. Tunnel. Crick: areas 
requires more extended. consideration. | Those construction operations, : 
whether on Schedule II or Schedule IU, that remained undone at the 
beginning of October, 1955, were concentrated for the most: part. along 
_the section. of the transmission line between tower 596 and tower 676. 
None of this section of the line had been strung, and, while the portion _ 
to the west of tower 633 was ready for stringing, the portion to the 
east, of that point, still lacked:a number of towers. Some backfilling, 
clipping and } jumpering remained to be done ¢ on: a other sections of the — 
line. | 

With respect to the major sunfinielied erat of scnsdals UI, that 7 
is, the areas between tower 606 and tower 676, the preponderance. of 
_ the evidence is to the effect that the necessity for working’ under. adverse 
weather conditions did. not spring from compensable acts or omissions 
of the Government, except to the limited extent caused by the inade- 
quate clearing and. the. faulty. presses. and fittings for which winter 
— costs are being allowed.elsewhere in this opinion. On the contrary, — 
such necessity arose from appellants’ own deficiencies, as s indicated in 


the discussion of Claims A~1 and. F-2. 


With respect to the major unfinished segment of Scheduls Ir, that 


“alee the Stevens Pass. and Tunnel Creek areas, the story is a different - 


- one. In their case the evidence demonstrates, as outlined in the dis- 
| cussion of Claim E-I, that the ee operations were e Proje jected into 


_ > ie This was a | higher. wereentaee faa would jae: ‘oon attained by. that nie if the 


: stringing had been prosecuted. at a-constant rate over the period: beginning on April'1, 1955, | 
ie 5 the. date-set by appellants’ original: construction program for. the initiation of wire opera- 
_. tions, and ending on November 9, 1955, the date by which those operations should have 


been completed but: for the antervention: of unusually severe weather 1 in the Apt ter Part of 


ae 1955. . 


342 . “DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR [70 LD: 


the winter of 1955-56 by reason. os the ieee of the date when cidar: | . 
ing was completed. It has also been established that the delay in 
clearing was due to the inability of the Government to obtain the right- 


of-way across two key tracts, and its consequent inability toauthorize _ 


their clearing, until June of 1954.5 These tracts comprehended. the. 

sites of towers 599 through 601 and: towers 603 through 607. The — 
first permission to enter them was given to the clearing contractor by — 

Bonneville on June 18, 1954. This was 8 days after the award of the 
construction contract to. “Montgomery-Macri- Western, and was also 
subsequent to the effective date of the notice to proceed. At the time 
of making the award and giving the notice Bonneville was aware that 
a0 would be impractical for clearing of the tower sites and assembly 
areas on the tracts in question to be finished by July 1, 1954, the date 
specified in the clearing contract. While this. situation Was explained 
to ere at une award conference, there i is no kurnad that vey 


| summit areas as soon as the weather sould admit, an eyencaaliey which, 
as has been stated, would occur in a normal year about July 1. . This 
desire was eminently reasonable in view of the shortness of the con- 
struction season, and the difficult nature is ine construction, aut, Stevens 
Pass and Tunnel Creek. » | 7Y et ee Gy 
~The rule that goverris cn a aantion as this is apie: in the 
following quotation: from Ben ©: Gerwich, Inc. v. United States, 285° 
F. 2d 489, 486-87 (Ct. Cl. 1961), a case where recovery was unsuc- 
| cessfully sought by a harbor improvement contractor on the ground | 
that its work had been made more expensive because another contractor 
with ‘the Government had failed to dredge the area to ne oe : 
within the time specified 1 in the dredging contract: i: 


. The delay. in availability, of the site of ‘plaintiff's work veguta on. the: 


- delays by the dredging contractor ’ in the performance of the’ dredging contract. 


It follows that if the defendant was not at fault, itis not liable in damages for 
the delays caused by another contractor. Standard Accident Insurance Co.-v.— 
United States, 102 Ct. Cl. 770, 790, certiorari denied 325 U.S. 870. ‘Furthermore, — 
unless the Government expressly covenants to make the site available at a par- 
ticular time, plaintiff has the burden of proving that the United States was in 
some way at fault because the site. did hot become available’ to it at'an earlier 
date. ‘United States v. Howard P. Foley Co., 329 U.S. 64. Since plaintiff has 
failed to prove fault or negligence on the part of the. United ie, his aus 
~ in this respect, must fail. 


In Peter Kiewit Sons’. Caine v. United States2*° ae a ea 
construction contractor succeeded i in oe Dates on the ground 


a8 Paul C.#H elmick ‘Company, ante note 82. 
- 16 Supra note 66, at 67 4—75. | 
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that its eae had beak made more expensive because enotion contractor | 

with. the Government had: failed. to deliver a: penstock for the. dam 
| within. the. time. specified. in. he penstock. fabrication contract, the 
court said: : 


_ Generally. the Government is ‘not liable for delays in. making the Saucy or: ae 
iat available to a contractor; United States v. Rice, 317 U.S. 61; United States 


 ¥. Foley. Co., 329 U.S. 64. ‘However, where the Government or its authorized . | 


representatives are guilty of some act of negligence or willful. misconduct which 


delays the contractor’s performance, the Government is liable for the resulting __ | 


damages, Chalender v. United States, 127 C. Ols, 557. - This is so because there 
is in every. Government contract, as in all contracts, an implied obligation on the . 

part of the Government not to willfully or negligently interfere with the contrac- 
_ tor in the performance of his. contract, Chalender, supra; Fuller v. United 8S tates, — 
~ 108 C. Cls. 70. When the contract does not specify particular dates upon. which — 
delivery of the material is to be. made, the implied obligation just referred to is 


an obligation not to willfully or negligently fail to furnish the materials in time’ . 
_ to be installed in the: ordinary and economical. course of the performance of-the — 


contract, Walsh v. United States, 121 C: Cls. 546; Thompson v. United States, — 
130 C. Cls. 1; Chalender, supra. If the Government exerts every effort to supply 
the contractor witb the necessary materials on time, it cannot be held that it has . 
willfully or negligently interfered with performance, Otis Williams & Co. ‘Y. 
_ United States, 120 ©. Cls. 249; W. E. Barling yy: United States; 126 C. Cls. 34. % 

We think that the Government acted without proper and adequate considera- 
tion. for the interests: of. the plaintiffs in regard to the penstock. When it gave . 


. the plaintiffs notice to proceed, which is.a notice to get the equipment and the | 


men on the job for the. efficient performance of the work, i¢ knew that Darby 
[the penstock fabricator] WAS having difficulties getting the necessary raw mate- 
r ials, and it had no right to surmise, at the plaintiff? $ expense, that the situation 
would improve in time for. Darby to meet its schedule of déliveries.: The Gov-- 
ernment’s further conduct, in placing another contract for penstock with Darby, » 
and. giving. it- priority in delivery.over the: contract.on- which the ) Plaintiffs ah 

: pended, was inexcusable. * * * (Italics supplied. ) 217. 3 


In the circumstances revealed by the:evidenee, the Boad Saas that: 
asa result of fault on the part of the Government: the tower locations » 
in the Stevens Pass‘and Tunnel Creek areas of Schedule IT did not 
become available to appellants by the time when, in the ordinary and. 

economical course of contract performance, they would be needed. 

Under the authorities just cited, it follows that the Government is 


liable for the cost of so much of the winter work as was caused by the | 
. delay in clearing those locations. The amount of such cost ie! be | 


considered at a later place in this opinion. | 
While the Board has evaluated all of the foregoing ete in. the | 


_ light ¢ of both the. first and. the second of the pemeiples that have been 


17 See also Weldfab, Inc., supra pate 73: Witzig Henstrnstion nen supra note 65: ae 
Wew Company, supra note —— Paui C. ‘Helmick Company, supra note wal 
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| niennenell: it has apyned the second only to fhe stoppages and repairs 


for apricatorcanced conductor defects. As ‘brought out in the dis- 


cussion of Claim E-3, the remainder of these events did not, in general, 
hold up the performance of other operations under the contract, or 
| defer the time when. completion: ofthe work would become. practi: 
- cable—a statement which also holds good for Schedule III. The real _ 
reason why much of the work done during the winter of 1955-56 had 
not. been performed earlier is to be found, as the evidence amply dem- ~ 


onstrates, in the manner in which the job was ‘equipped and managed _ 


by appellants, rather than in any compensable act or omission of the 
Government. Deficiencies on the part of appellants which had a sig- 


- nificant bearing upon the extent of the winter work are noted in our 7 | 
— discussion of Claim A-1, Claim E-1 and, with respect to Schedule 


JU, Claim F-2. “Moreover, even. if any of the events to which the | 
first principle only has been! applied .could be said to have projected 
other parts of the work into the winter season, simply by reason of _ 
the fact that they increased the total volume of work to be done under 
the contract, the payment of winter costs with respect to such other 
parts of the work would appear to be precluded by the rules laid 
down in United States v. Rice, 317 U.S. 61 (1942) and United States v. 
Howard P. Foley Co., Inc.,.329 U.S. 64 (1946) 148 - 

In'the case of Schedule. III the occurrences that poles the first 
two of the principles mentioned previously are the inadequate clearing 
of the tower sites and assembly areas for which allowance has been 
made under Claim A~1, the inadequate clearing of the central strips 

for which allowance has heen made under Claim A-2, the faulty presses 
and fittings for which allowance has been made under Claim D-1, the 
item of conductor work for which allowance has been made under 
Claim D-2, the excessive polishing of fittings for which allowance has. - 
been made under Claim D-3, and the loose conductor for which allow- 
ance has been made under Claim D4. In so far as these events are 
concerned, October 30 may appropriately be taken as the beginning 
of the winter of 1955-56, since that was the date when snow on the 
ground first reached ‘a, depth of 5 inches at Scenic, and since most of 


the work then remaining to be done a on Schedule U1 was In ys general 


| vicinity of the latter place. - oS a 
. The costs allowed under Claim A-1 on account of bole clear-. 


ing of the tower sites and. assembly : areas were > incurred from. time: eto re: 


48 The. amount cacabie. under the first principle. for- the stringing work at Stevens. Pass 
and Tunnel Creek is the Same as would he: payable: if the second principle “were ‘to be 


| ‘applied, since all of the. stringing work that. eupperte” this. item the claim. was - per- , 2” 


formed, in ae during the winter Beene 
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- time ducing the Sele period of contract performance.. Their precise _ 


allocation as between the winter of 1955-56 and the earlier. seasons of . 
work is not possible on the basis of available information. Therecord — 


shows that approximately 92 percent of the entire Schedule III job 


had been completed before October 30, 1955. This, however, was a | 


lesser degree of completion than should have been attained by that date ° 


in order to assure that the time requirements of the contract would be | 
met. As things stood on October 30, those requirements called for 


| completion. of Schedule III by not later than November 24.4% Ifper- te 


. formance had conformed to appellants’ construction program, extended _ 
over the longer period permitted by the latter date, approximately 93 
percent of Schedule III would have been completed before October 30. — 


The Board finds that the remaining 7 percent is a fair and reasonable 


- measure of the portion of the work attributable to inadequate clearing 


of the tower sites and assembly areas as to which a payment for winter 


costs would be in order.. The sum obtained by applying the foregoing 
percentage to the $16,348 allowed for this ‘work. under Claim A-1 is_ 


_ $1,144.36. 


The costs allowed for inaaedunte clearing of the heal str ips 


under Claim A-2 and for faulty presses and fittings under Claim Deal - 


were incurred at times scattered throughout the period while con- — 
- ductor stringing was in progress. They need to be prorated in. the — 


7 same general manner as has been. employed for the costs allowed. 


under their respective counterparts, Claim A-1 and Claim C~4. The 


— record shows that approximately 72 percent of the stringing of Sched- 


ule IIT had been completed before October 30. This, however, was a 
lesser degree of completion than. should have been attained by that — 


_. date in order to assure that the time requirements of the contract — 


would be met. If the stringing had been begun on J uly 1, the date - 


set by appellants’ original construction program for the initiation of — Z 
Wire operations on Schedule IIT,**° and had been: prosecuted thereafter — 


_ at a constant rate sufficient, to. finish the job by November 24, approxi- _ 
a mately 82 percent of the stringing would have been completed before | 


- October 30. The Board finds that the remaining 18 percent is a fair © af 


and reasonable measure of the portion. of the work attributable to : 


Inadequate clearing of the central strips and to faulty proses and ue 


ap This date is aarived from the contract eonibletion: date of Septeribat 9, as. raed 


- by. the 61 days allowed under Claims F—3, F—7,.and F-9, and by the additional. 2 nays oes | 


allowed for unusually severe weather.in October. under Claim G1, 
120 Actually, the section of the transmission line from tower 718 to tower 187) had been 


a “strung before’ that date. | 
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| fittings: as to rte a payineae ‘for winter costs would bac in order. 
The sum obtained by applying | this percentage to the $18,925 allowed 
for: inadequate clearing of the central strips under Claim A-2 is _ 
~ $3,406.50, and the sum obtained by applying it to the $2,246:09 allowed _ 
— for faulty presses and fittings under Claim D-1 is $404.30. 
The work to which Claim D-2 relates was performed in 7 anuary 
of 1956, but the costs of performing it under the weather conditions © 
then prevailing appear to have been already adjusted, since the sum 
of $514.28 allowed by the contracting officer for this work is sub- 
stantially equal to appellants’ itemization of the costs incurred in per-- 
forming it. As the events which form the subject of Claims D-3 and 
D4 occurred prior to Ocober 30, 1955, a basis is also lacking for the 
recognition of winter costs in ocnnection with those two claims. 
Other questions pertinent to the application of the first and second 
principles to Schedule IIT have been resolved in the Siscision of the | 
application of those principles to Schedule IT: 
_ This brings us to the subject: of acceleration of ‘work, with er 
the third and fourth of the principles mentioned. babove have to do. 
_ Appellants contend, in effect, that under the third principle they are 
entitled to the allowance of winter costs for all of the work performed 


during the winter of 1955-56. The ‘premise underlying this conten- __ 


tion is that the Government should have granted, before or upon the 

advent of bad weather, a time extension sufficiently long to enable 
appellants to shut down operations until spring and to perform the 
unfinished portions of the job during the construction season of 1956. 


Various requests for such an extension were made, culminating i in two 


letters dated December 30, 1955, wherein appellants formally de- 
manded that the time for completion of each schedule be extended to 
Sepvener 1, 1956. oo : 

The Board is able to find in i oe any re for the silos: 


ance of time extensions that would admit of the unfinished work 


being put over until spring. The contract itself set a performance 
period of 450 days for each schedule, and , although such a period would 
manifestly include the whole of the winter of 1954-55, the contract did 
not exclude any part of that season from the per formance period. 
We know of no rule of construction by which we could interpolate 
into the contract an exclusion for the winter of 1955-56 when no inten- 


tion to exclude that or any other winter was there expressed.’*" True, 
the second winter was: more severe: than the first, but the contract 


. 3 provided for extensions on account: tot “unusual severe SY a and, 
. LY. 5 





121 Of, COnGOn: Cunningham Company, W.D. BCA No. 1355 (April: 23, “1946). 
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; 6 ae éntehe that: the Beidenee ‘shows the weather to von been un- 
usually severe, appropriate extensions are being granted under Claim 
G-1. The risk that performance of the contract, notwithstanding the _ 
granting of all-of the extensions requisite to fulfill its terms, might 
“necessitate the doing of work under the difficult and expensive cea 
tions apt to be created by. even normal winter weather in much of 
the region traversed by the transmission line was a risk which the con- 
| tract placed squarely. upon appellants’ shoulders... | 
Montgomery-Macri-Western assert, not without justification, that | 
time extensions, if they. are to be helpful: to a contractor in planning | 
his work, need to be granted contemporaneously with the events that 
give rise to them.: In the instant case the first extension for Schedule 
SIL ‘was not granted until 14 days after the completion date specified i in. 


the contract, and the first extension for Schedule III. was not oranted 


| until 173. days after that date. Montgomery- Macri- Western allege, 
- moreover, that Bonneville, through its central office officials, not only 


refused their requests to be allowed to.suspend work during the winter 


of 1955-56, but also instructed them to expedite their rate of perform- — 
“ance notwithstanding the adverse weather conditions and even inti-— 
mated that, if appellants did shut down operations for the winter, 
Bonneville would take over the job and complete: it by force account 
_at their expense. The.correctness of this allegation: 3 is virtually ad- | 


34 mitted, and is supported. by the evidence. _ 
The foregoing circumstances would, subject to applicable: pr scadural | 
te requirements, lay a strong basis for an acceleration of work claim if, in — 

- fact, the work had been accelerated. But it was not accelerated. . 


: Neither the lack of contemporaneous time extensions nor the urgings 
of Bonneville to work faster resulted in the job being completed by the 
contract date of September 9.. Neither resulted.in the job-being com- 


_— - pleted by December 1, the approximate date when it would be usual 
for winter to begin. - “Most important of all, neither resulted in the job 


being completed before the date when the allowable time extensions — 


expired. Because of the key significance of this latter date, the Board _ a 


has given. minute ‘consideration to all of the grounds upon which ex- — 
tensions have been sought. Our findings reveal, however, that the _ 
date on which the Schedule II work was actually completed, Je anuary 
7 3, 1956, was very close ns if not identical. with, the a on. which such. a 


22 See authorities cited supra note 40. sew ee 
18 See Dunnigan Construction Company & J. 8. Sweitzer & Son, Inc. v. United States, 


122 Ct. Cl. 262, 290-94 (1952); Ross Engineering Company, Inc. v. United States, 118 


Ct. Cl. 527, 5321 (1951). 
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work should have been completed, and that the date on. ier ‘the: 4 


: Schedule III work was actually completed, March 14, 1956, was two - 
_ months later than the date on which such work should. have. been com-. 


pleted. It.is plain that there was no acceleration, and, therefore, ; no | 
basis for the allowance of winter costs on that grownd. Be | 
In reaching these conclusions the Board has recognized. the possi- : 


| aie that, with respect to Schedule IT, appellants might | have been 
entitled to extensions running beyond J anuary 8, 1956. This.is be- 


cause, conceivably, there might have been a few more days of unusu- 


: ally severe weather than the 55 allowed, or there might have been — 


grounds for granting additional time in onder to compensate for the 
differential between the days of good working weather excusably — 
lost and the days of poor working weather into which.the final parts | 
of the: job were projected. However, the only work on Schedule II 
that was’ actually and reasonably. performed during the winter of 
1955-56. was the stringing work at Stevens Pass and Tunnel Creek, : 
together with so much of the other work on that schedule as was 
projected into the winter season by reason of the stoppages and repairs 
for fabricator-caused wire defects. For all of the work thus per: 
formed appellants are to receive, under the findings contained 3 in this 
opinion, the full amount of: the expense caused. by the adverse ~ 
weather which prevailed during its performance, so far as such expense 
is capable of being ascertained from the record. — ‘Hence, even 1f it - 
should be found that appellants. were entitled to extensions running 
beyond J anuary 8, 1956, thereby laying a basis for concluding that per- 
formance had bien: néeslorated: to such date, the additional compensa- 
tion due them would not be increased; by reason. of. such acceleration, | 

| to more than the sums. here being allowed. 125 : , 
We come now to the assessment of the amount of the winter. costs. 


“Appellants? managing partner testified that in his judgment, the cost of 
- the work performed during the winter 1955~56 was approximately a 


four times greater, and for some parts. of the job over four times . 
_ greater, than: would have been the cost of the same work if. per- 
formed during ordinary construction season weather. Bonneville’ Ss. 


_ Chief of Construction testified that in his judgment the cost was from | 
three to four times greater. It would be difficult’ to find witnesses 
: better qualified to speak:on the subject than were these two, and: their. 


| estimates are in remarkably close agreement. ‘The consensus of these. 


_ EOF: William L. Warfield Construction Comune Ys supra: note 111. 
185 ee Kirk v. United Sala supra note 109; Paul. 0. Helmick Company, supra note 82. 
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- erm ould: be a the cost: of the: winter cone. was alist tour oe 
_.times as great, or, expressed in other terms, exceeded by almost:three 


: times, the cost. that, normally would have. been incurred. The Board, -_ 
rs accordingly, will use 3.9 times as great, that. Js, exceeding by 2. 9 . 


“ times, as the proper factor. 


So measured, the additional costs of performing during the nee _ 


“ee of 1955-56 those items of work : as to which an allowance has been made ae 


for the costs of. performing the same work during nor mal construction. . 
season. weather areas. follows: stoppages. and repairs on ‘Schedule TI, 


2. 9x $4, 639.18, or $18, 453 48: abnormal cutofts on Schedule II, 9. 9 = 
Pear -X $178.02, or. $501, 76; faulty ‘presses. and fittings on. Schedule Il, 2.9 
. X $269. 47, or $781. 46 ; ‘tower sites and assembly areas on Schedule cane 


2 89X$1, 144. 36, or $3, 318.64; central strips on Schedule III, 2.9 


$3,406.50, or $9,878.85; and. faulty pa and fittings on Schedule le 


C2 II, 2.9 X $404, 30, or $1, 172. 47, 


The winter stringing work at cee Pass: ee Tunnel ‘Crk coat 


— be approached from a different angle, since this is work that would 


= have needed to be. performed ; In any event, and, hence, no allowance ~ | 
: based. on the costs of performing the same work. during normal con- _ 
. struction season. weather has been: made, or could properly be made. 


ofa An analysis of appellants’ daily time slips shows that, stringing oper- | 


2 ations in these areas on and after October 5, 1955, were charged with 


_ : “approximately. 3,120: man-hours of labor time. - ‘Equipment cost could 
7 properly be measured by the 40 percent. ratio that was found to obtain 


In ascertaining the amount to be allowed for stoppages. and repairs 


eee under Claim B-2.. : An over- -all. factor of 5 percent. for overhead would. 7 


Pe seem to be appropriate, the claim being of a type as to which an allow- | 
ance for profit would not be proper.2> _ m3 | 
Utilizing these figures, the gross expense seed for the winter 


oe stringing work at Stevens Pass and Tunnel Creek would be: 


a “Wages (3120 man hours at an average cost of. $8.85) --_-- $12; 012.00. 


+. Payroll taxes. and ingurance. ($12,012.00X15%)_----------._ 1, 801.80 
_ * y Aaaatmmnent cost ($12,012. OO 4090 Ve Soe st 4, 804. 80 
otal direct ee Oa $18, 618. 60 
ae a Overhead ‘$18; 618. 60 X5 ee 980: 93 - 
1 otal SB pe eee 319, 549. 5B 


. : 20 For the ale with respect. ‘6 profit, allowances: see . Claim 1A. and Claim: 1-D-2. a: 4 


IBCA-77. “See also. Oliver-Finnie ‘Company v. United States,’ “279 F: 2a aaa 508 aga el 


| 8 1960) ; : Saas Hirsch v. - United Rares 94 Ct. (CL. 602, 635 CaS 
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This tabulation includes, Kowaven, the expense che would have ees 
incurred if the stringing had been done in good construction weather. — 
Applying the factor of 3.9 times as great, established. above, the ex- 
pense incurred by reason of’ the fact that the stringing was done in 
poor ‘construction weather would be twenty- “nine » thirty- pinths of 
$19,549.53, or $14,536.83. 


‘The tabulation, also includes the expense erat to abnormal 4 


cutoffs and to faulty presses and fittings on Schedule II for which 
winter costs of $501.76 and $781.46, respectively, have been sepa- 


rately assessed. As substantially all of the winter work on that sched- 


ule brought about. by abnormal ‘cutoffs or faulty presses and fittings 
was performed in the Stevens Pass and Tunnel: Creek: areas, it is 
‘obvious that’ a duplication exists which needs to be eliminated and 
which can. most appropriately be ‘eliminated, in the absence of any — 


basis for allocation, by crediting the aggregate of such $501. 76 and 


$781.46 against the winter stringing expense of $14, 536. 83, ae ts 
reducing the latter to $18,253.61. : 
Finally, the tabulation includes the expense attributable to stop- 
pages and repairs on account of fabricator-caused wire defects to the — 
extent that such stoppages occurred, or such repairs were made, i in 


the Stevens Pass and Tunnel Creek areas on or after October 5, 1955.° 


‘Out of the approximately 78 working days that were devoted to. 
the stringing of field reworked or factory rewrapped wire on Sched- : 
ule II, about 10% working days were spent in stringing | such wire ~ 
at Stevens Pass and Tunnel Creek on or after the date in question. — 


This same proportion, when applied to the sum of :$13,453 48 that : 
has been assessed. as the winter work costs occasioned by conductor: __ 


stoppages and repairs, gives $1,811.05 as the portion of such costs 
which is attributable to stringing work in those areas on or after. 
October 5, 1955. The elimination of this final’ duplication leaves 
$11,442.56 as the net expense incurred: for winter stringing work: at 
‘Stevens Pass and Tunnel Creek.1?? 7 

To recapitulate, the compensable costs incurred for winter work 


on Schedule IT consist of $13,453.48 for conductor stoppages and re- 
pairs, $501.76 for abnormal cutoffs, $781.46 for faulty presses and 
fittings, and $11,442.56 for stringing expense caused by clearing dee 
lays, a total of $26,179.26; and the compensable costs incurred for 


winter work on Schedule. IIT consist. of $8,318.64. for inadequate 
clearing of tower sites and assembly areas, $9,878.85 for inadequate 


clearing of central strips, and 31, 172. 47 for faulty presses and fittings, a 


a total of $14, 369. 96. 


; 127 Of. Abbett Electric Corp oration Vv. United Staes, aupra note 108. 
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The Board determines, therefore, that: Clam G2 is allowable in | 
| a sum of $40,549. 22. 7 
‘Sumimary 


The action taken: with respect to the claims involved m \ these: appeals 
is summarized pO ae ee ee ne 


~~ Allowance py | Additional «| © Amount 





--. Glaim-No. | Amount: claimed --¢ontracting. ©} allowance. ; disallowed 
re ane ee re ..f . Officer |. by board © 

| Asse 20a ennui $196, 5176025 -- $4, 534,00 +-$11, 814. 00 | $179, 828.25 — 
— Ae2_-__ ~~ ----_-.-| 202, 992. 80 0 | 1 59, 474, 22:1. 148, 518. 58. 
© RBS a ee aewaee teal 18,000) 00° — — ho] O07} 3,500. 00 

Bele ee eee easl 279412990.) * la | eae —  O. 7, 941. 29 

B-2___....__---------|. 12,486.59 | . 45.77] 6,756.06] 5, 684. 76 

B-8.2 222i cin cut] +10,3895.3838 + Oe 0} 10,395. 33 

OD ee Oe Pe See Se ee 3 Be 20 

O+2_._2o2e 2 ul te eee} 7,196.41 }...-.945.50:] 250° 91.4> ge 

C-8__ 2-4-2 e2-------| 5 2,12802 | | Of. COO 

C-4__2 2-221 -----L-_| 7,180.40 | 1, 960.73 | 1, 407. 70 

Ob eee ecco * “BBB | ee Oe, BB B7 

Dela see poe all © Oy 218. BOs. eee 2, 246. 09 

Deo toe eee eens © 3b20.008) 4 514.28 fo 0 

D-3..-.- ad leetecdicect. 1,060.39]... . 165.67 4**..2. *. 0 

Dati voceces ceca uee| * 308.56 0} 808.56 

E-1 through E-6.-____-} 34, 800. 00 15, 900. 00 | 218,900.00 |. | 

F-1 through F-9-_____}. 56,100. 00°] 12, 900.00 | # 24,600.00 | _ 

G-l—Ineluded inthe | 2 mee (er ae 

claims of the ‘E- and 
. F series. - oo a 
G -2—Included i in 
claim A-2. i; 
seb Opals ert 542, 166. 31. 36 965. 95 | 125,845.91 | 379,354.45 © 


. 1 Inclusive of $40,549.22 allowed — Claim G-2. 
2 Inclusive of $16,500 allowed under Claim G~1. 
3 eae of iced allowed under Claim Ga 


The Seite ‘are: sustained. to the: extent of the allowances: sum- 
‘marized above, which, inclusive of the sums allowed by the contracting » 
officer, amount to.a. total of $162, S11. 86, and are otherwise denied. 


| THomas M. Durston, M ember. | Hunpner J. Suaverrer, M ember. - 


| Chairman Pauw H. Gantt disqualified himself from participation in 
the consideration of these appeals, 
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"APPEAL oF LEWIS CONSTRUCTION COMPANY, INC. AND. 
8.4L BOUTELLE — eS 


-TBCA-340- 2 Decided Tuly 3, 1963 
Contracts: Appeals—Raules of Practice: “Appeals: ‘Timely Filing 


The limitation upon the time for taking appeals imposed by the: “Disputes” a 


- clause of the standard forms of Governmnt contracts is jurisdictional. An 
appeal from. a decision of. the contracting officer must be dismissed if it was: 
not taken before the end of the thirtieth day after the receipt of the decision | 

_ iby the contractor, or before the end of the next business day if the thirtieth 

- day falls on a Sunday or Federal holiday, unless the appeal involves only 
- .. ° questions of law... Such limitation may Pot ne waived or r extended once the a 
a, 30 days have run. | Pe es _— 


‘BOARD oF CONTRACT APPEALS | 


This appeals arises under a contract of the. Bureau of Reclamation 
for the construction of drains on the Columbia Basin Project in the 
State of Washington. The contract, dated July 15, 1958, and desig- 
nated No. 14-06-116~7011, was on Standard Form 28 (January 1961 
edition) and incorporated the, General Provisions of Standard Form 
983A (March 1958) for construction contracts. The matters in dispute 
largely have to do with the subject of whether changed conditions, — 
within the meaning of Clause 4, were encountered i in the building of 
the drains. . 

At the threshold of the appeal, we are met — a contention that the 
Board lacks jurisdiction over it because the notice of appeal. was not — 
timely mailed. This contention has been raised through the filing of 
_ amotion to dismiss by the Department Counsel. A copy of the motion - 

was mailed to appellants, a joint venture. Another copy was mailed 

to a firm of attorneys which, although not designated as counsel of | 
record in this appeal, seem to have been consulted by the joint. venture 
- concerning the matters to which the appeal relates. Return receipts » 
indicate delivery of both copies. Appellants, however, have not sub- _ 
mitted a reply to the motion to dismiss, nor have they presented in 
any other form a statement of reasons for considering the appeal to be 
timely. The question of jurisdiction, accordingly, will be considered 
_ solely on the basis of the documents appearing in the appeal file. 
The governing contractual’ requirement is to be found i in the por- 
tion of the “Disputes” clause of. the contract—Clause 6, as amended — 7 
a Clause 27 Ue reads a as follows: | | 


gpa oERWIS CONSTRUCTION CO: -INC.5:&:8.-Ls ROUTELLE: BOB 


Pcie 1963 - 


a any ; dispute concerning a. question of ‘facts: atisitig ‘tmidier. this: contract 
which is not disposed of by agreement shall. be decided by the contracting ‘officer, 
whe: shalifurnish to the contractor a written copy of his. decision.: Such decision 
‘shall be. final and conélusive unless within 30..days from: the date of receipt » 
thereof, the contractor: appeals therefrom by mailing or: otherwise furnishing za 
the contracting officer a written. appeal addressed te the. Secretary, oe 
In the instant : case the decision. of the contracting eee is. Aated | 
— June -12,°1962, and was transmitted to:appellants-by a letter that is 
= dated. June. 26, 1962. - Both the decision.and the letter of transmittal: 
invited appellants’ attention to their right of appeal “within 30 days, ‘id 
and contained references to the “procedures that should be used in 
taking an appeal. The decision and letter were sent to appellants by 
registered mail. The Post Office return receipt indicates that they 
- were delivered to appellants on June 27, 1962, and constitutes pene 
- facie evidence that delivery was made on that date. | 
The decision having been received by appellants on J une 2 of, 1969, 
: tie period of 380 dave: specified in the “Disputes” clause ran ‘until the 
end of the thirtieth day after that date. As such thirtieth day was 
i. neither a Sunday. nora Federal holiday, :the time for taking an appeal 
: expired at its: close, that is, at midnight on July 27, 1962.2 © 
Appellants’ headquarters were at: Wennewick, Wash mnsion: andthe 
notice of appeal was mailed at that place. The contracting officer's 
station was at Ephrata, Washington, and the notice was mailed to that 
place... “The notice of appeal is dated August 13, 1962. The envelope 
i. which. it was. received bears a Kennewick. postmark. that. is dated 
August: 14, 1962... Both: the: envelope. and the notice have impressed 
on them receipt: stamps ofthe Ephrata office of the Bureau of Reclama- _ 
_ tion that are.dated. August 15,1962... It is thus:self-evident that the 
notice. of appeal was not. eailed: or otherwise furnished,.to the: con- 
o trating: officer: within the-30- days specified: in the contract. -- << 
"Fhe documents ‘before us: reveal that the appeal involves raaterial 
issues of fa ct. Hence, the imstant case does not. fall within the rule that 


aoe ee eter me 


a. 39 U. 8. Cc: ‘Fons éd., oe Ty, ‘sec. 5010. Return receipts for certified mail have, a like 
“effect, 39. U.S.C, 1958 ¢d., Supp. IV, see. 5013. 
. 2 Bushman Construction Company, . IBCA-193° (April 23, (1959), 66 LD. 156, | BOLI BCA = 
- par, 2148, 1. Goy,.Contr.. pars. . 3812, “319,. 824,: Bennett Industries, Inc., IBCA~102 (April 
. 28, 1957); ‘64 LD. Be Os i 5 oF-1. BCA par. ‘12387; msco ‘Manufacturing Companys, TBCA-66 
(April 61956); 68 LD. 92; 6 CCF par. 61, 847, ae 
3 OF... Commonwealth. Blectric. Company; IBCA~342 (Marchi 19, 1963), 1963 BCA par. 
3700°; ‘Craftsmen: Construction Company, IBCA- 326 ‘(August 20, 1962), 1962 BCA, par. 
‘3465, 4 Gov. Contr. par, 483 (j) } Alcan, Pacific Company, IBCA—276 (May 8, 1961), 68 LD. 
‘138, 61-1 ‘BCA par. 8015, 3 Gov, Contr. par.. 358(f) 5 Bushman: Construction Company, re 
supra note. om Bennett Industries, Tie., ‘supra note’ 2: Wiscombe Painting Company, . 
“JBCA~78: (October 26, 1956),. 56-2 BCA spare 1106; ‘Emseo Manufacturing Comndittss supra 
note 2. . ieee he . 
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“appeals to the Board. which ee ‘only questions of law need not - 
necessarily be taken within 380 days. oad 

- It is.well settled that the time limitation imposed ee the e “Disputes” 
eeu upon the taking of appeals which involve disputes. concerning 
“questions of fact is jurisdictional, and may not be waived or. extandéd | 
* once the specified period has. elapsed.®.. 5... The.rules: governing. procedtire as 
“before the Board expressly incorporate this principle:*: eee 

‘The Board, therefore, is without’ jurisdiction’to: eoncider the appeal 
on . its merits, and; ae the motion to dismiss Is ell taken. - 


Conclusion aes 
“The appeal i 1s dismissed. | | : ae 
a “Eimear J. Scavexrmn, Ut ember. a 2 
Teoncur: | 7 oe ies at 


oe : oe “CLAIM OF MAUDE . VINCENT 
T1178 aes *: Decided Truly Ul, 1963 


‘Torts: ‘Licensees ind Invitees _ 1 teens | 
In accordance: with’ District . oe ‘Columbia Jaw, a ‘visitor. ‘to, a national 


oe Government is to use reasonable and ordinary care and to provide reasonably 
safe premises, and: to protect. or warn the visitor: against any. detect known 
‘to the Government, which a alee visitor. might, not Eee re glia oh 


Torts ‘Licensees and Invitees 


* The duty: owed by) ‘the Gévernnient to a visitor to a ‘national. memorial in: ‘tlie 
District. of: Columbia includes the duty. to. provide. adequate: lighting’ in ordér 
. that. the: Visitor may, observe any part of the: prequives. ‘and: Sie ‘condition -of 
_ the premises which may endanger the: visitor. Ra ee . 









s 4 Rea Construction Company, IBCA-227 iNovenben: 4, 1860), 60-21 BCA. par.. “BRay, 2 ‘Gov. 
“Contr. par. 5923 Bushman Construction Company, supra note. 2: ; Hagerman Construction, | 
IBCA-183 (January: 21, 1959), 59-1 BCA par. 2065, 1 Gov. ‘Conte. par. OT; Gustav Hirsch 
Organization, Ine., IBCA-175. (October 30, 1958), 58-2. BCA par. 1972, 2°. 
. ©Ray” Kizer ‘Construction. Company, IBCA--274 (August 8, 1961), 61-2. BCA. par,, 8103, 
‘3 Gov. Contr.’ “par.. ‘509 (a) 3 Midland: Coustructors, Ine., IBCA~272 (May. 3s 1961), 638 LD. 
| B24, tit BCA par. 8012, 3 Gov. pisnge Bhas 358(¢) ; Rea Construction Company, supra 


BOA par, 2841, 2 ‘Gow. Contr. par. 561s ‘Bushman Constracttén Company, supra. note 3; 
“Westinghouse Blectric Supply Company, IBCA-107 (ay uly 30,.1957)., 57-2 BCA’ pari. 1865 ; 
“Bennett: Industries, Ine. oe ‘supra note 2 ; Wiseomde Painting Company, s supra. note, 33 “ Hmaco 
| Manufacturing ‘Company, | ‘siipra-note 2 Been Flo? Central; “Wretking; Corporation; UIBCAL 69" e 


“(Mareh 29,°1957), 64 I.D: +145, 448-20; BTL ‘BCA par. 1209. a a 
(048 CPR 4.5, 4.16. . oe oe ed 


i. ‘memorial i is. ‘a icensee’ by. invitation: THe: duty ‘owed#to: the visitor: ‘DR: the:.. Sci 
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Torts: : Generally 


. An accident caitnot be. considered. an ‘det, of. God. imply because. tts is: Cine | 
. , ing when the accident... occurs. It. the rainfall is. ordinary, the accident 
_ cannot be considered an 1 act of God... 7 


ADMINISTRATIVE DETERMINATION 


Mrs. ener ie Vincent, 201 Wellesley ‘Avenue, ick acho; Mary: | 
land, has filed a claim. in the. amount of $83+ for ‘personal injury — 


. allegedly received i in. a fall at the Lincoln Memorial i in United States — | 


Reservation No. 332, known as West. Potomac Park, in ‘Washington, ; 


D.C. This is F ederally owned proper ty under the jurisdiction: of. - | 
National Capital Region of the National Park Service.?. The claim. | 


| will be considered under the Federal Tort Claims Act.* .. ome th , 
The fall occurred on eae ee 7, 1962, at about: 9 £004 » pa -_ 
: The claimant states : a  . 2 


I had descended: hen main. ae to. the Tending: . “It was Gan oe a gn 
There was no railing.and no light on the steps and distant lights shone in:my eyes 
so that I missed the top of the first short flight of steps and fell. My shins struck: 
the edge of a.step.and I fell prone on the walkway knocking my breath out and 
causing a sharp pain in my chest.' The fall was Ce directly by the lack bd 
adequate lighting, or even a handr ail. 


~The Chief, Division of Safety and Tort Claims, describes the's scene 
of the fall as “follows: ® 


‘The physiéal scene at the area “of the fall shows that from. Hie sidewalk to 
the floor of the. Lincoln Memorial there are Six groups of steps, separated by | 
level walks: “Wirst there is a ‘group of ‘eight granite steps, adjacent to the inner 
sidewalk around the Memorial, then ‘three sets of: three granite steps, “next a. 
group of twenty-three granite steps: and finally a set of: eighteen marble steps. 
The eighteen marble. steps are white in. color and illuminated a little by .the 
reflection: ‘of’ ‘the: lights: inside. of .the Memorial, however’ “the others are not. 

The: Glainivanit® ‘fell: on. the first set of three granite steps as she was leaving the . 
Lincoln Memorial." 


We Bnd « on . the basis of the administrative record that aut: the time of 


oF | the fall: 


ae ‘There was a heavy rainfall, and that the steps a are x lippery when - 
we 
| 9. It was. iigk and there were’ no lights of any kind « on: 1 the front ; 
ofthe memorial. i ee fee a 


4 ‘The claim’ was’ seamed on. Tr une ‘93. 1962, in the awoUne of b $58. - On August: 25, 1962,- the . . 


i amount: was" ‘amended ta.$83 because the claimant received an ‘additional-medical bill. . 


os This. area is under. the exclusive char se uae. ‘control: ‘of. the faceted oe oe National = 


Park ‘Service. *. D.C. Code ‘1961, sec, 8-108, Fob ag . ae ee 
$28-U.S.C., 1958 ed., sec. 2671. et seq. 7 Cat eg Se an Pid aE Se Pe eh ae ee 
- 4§tandard Form 95. ‘Claim: for ‘Damuge or Tawee submitted by claimant. 

4 * Memorandum to the. polcitore dated J anuary 15,1963. 
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3, Because of the lighting conditions visibility 1 was F poor “and the 
‘steps were deceptive. | | - 

4: There was no handrail on the steps. | 

“At the time of the accident the claimant“was a visitor toa N oie! wy 
Memorial® in Washington, D.C. The leading case dealing with the 
_ status of visitors to.a National Memorial in the District of Col a : 
and the duty. owed to them by the Government is Firfer v. United 
States.? The F infer case rules that such. visitors are “licensees by i Ine 
vitation,’ 0 and states that. “Ticensees by invitation” are | 


ghee usually regarded. as *.* . persons invited, upon the jana. not. tor the 

benefit ‘of the jandowner but by him either by some affir mative act or by appear- 

ances which would justity a reasonable person in believing that such landowner 
| (or: occupant) had given his consent: to the entry of the par ticular person or of 
the public generally. If. the licensee by direct or implied invitation is ‘within 
the: ‘scope: aud the chronological and geographical, limits of the invitation, he 
may expect the owner and his agents to exercise reasonable and. ordinary care 
and to provide reasonably safe pr emises, Gleason y. Academy of the Holy Cross, 
1948, 88 U.S. App. D.C. 258, 168 F) 2d 501; Restatement, Torts sec. 342 (1934), 
‘and he: may’ hold: the owner liable for injuries resulting from active negligence. 
Radio Cab™ Ve “Houser, 1942, 76 U.8: App. D.C. 35, 128 RY. ‘2d 60-4. 


_ Mrs. Vincent, : as. a member of the public visiting the Lincoln Memo- 
ei Was a licensee by invitation. She was. entitled to expect the 
eae nmeut, to use reasonable and ordinary care “for her. safety” and. 
to provide “reasonably safe premises.” These duties of the Govern- 
ment could have been. pr operly discharged, among other things, 
through the | provision of proper lighting or adequate handrails, The 
falas of the. Government, under the circumstances present her e, to 
properly. light the. steps or. to provide. handrails, was:a violation. of 
the duty to provide veasonably safe premises.’ “The Gleason case, cited 
in the quotation from Mirfer, deals witha: ‘fall on. steps. which were 
| rims in. the absence of artificial lights. | ih Gleason the Court 


ee kia Dangers. that reasonably | car eful people. are likely. not, to discover 
are latent and hidden. ‘The step was such a danger. “Ft is immaterial that the 


_ ¢ National Memorlals tape Senintanes or areas designated to- souinenewte ideas, events, 
or personages of national significance.” Areas Administered. by the’ National Park RerUIER 
January 1, 1962, pp. IV and 38-40. 

/7208 F. 24:°-524 (D.C, Cir: 1958). Masts on term “lieensee, hy, invitation” was 
used for the first time in a reported case in the District of Columbia. -Footuote 1, at page 
527 states: ‘It is to be noted that not all cases draw the. distinction betw een two classes of 
licensees [licensees by invitation (direct or implied), and’ bare licensees or. licensees. by. 
acquiescence], ‘nor; indeed, between bare licensees.and trespassers, : But it. will. generally 
be found that. the’ difference in treatment according’ to various. persens is. explainable only 
_ in-terms ofa “difference. in status.” McNamara v¥. United - States, 199: F.. Supp. 879 (D.D.C, . 
1961); cf. Amie M. Martin v. United States, 225.9. 2d 945 (D.C, Cir: 1955)... The status: 
of visitors to national parks, monuments, menorials, ete., -in. other jurisdictions: has peek 
summarized in: Mrs: Henna: eas PA-247 - — 22, (19638), chat LD. Sopias Poadthi gt 


‘aa 
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_ ee was open to view in the. sense that it shite ge been discover ed by ¢ an. = 
extraordinarily prudent person. Appellee knew of the danger and made no effort 
to protect or warn appellant against ‘it. Oceupiers of premises have long been 
liable, even to’ gratuitious licensees, for injuries that result from. this. sort. of 
negligence. “If it could be found that [the step] was a danger which the careful 
visitor might. not discover,-and that the proprietor should have ‘realized the 
fact, the court could not rule as matter of law either that there was no breach 
of duty by the proprietor, or that there was contributary negligence or an as- 
sumption of risk by the visitor.” Recreation Centre Corporation v. Zimmerman, 
172. Md. 309, 191 A 288, 234. 7 nS 
That the steps constitute a danger and might easily deceive even the 
careful visitor after dark can be seen from the description of the steps 
previously quoted from the memorandum ® of the Chief, Division of 
Safety and Tort Claims, and from the reports of the Tour Leader 
‘Supervisor.’ There are six groups of steps with from three to twenty- 
three steps ina group. The groups are separated by walks. The top 
group of eighteen steps is white marble. These steps are “illuminated 
a little by the reflection of the lights inside the memorial, however, the 
‘others are not.° What little illumination is available falls only on 
the white marble steps. The darker granite steps are not illuminated 
 atall. “Many people are lulled into a false state of being safe after 
they have descended the eighteen marble. and twenty- ne ee granite | 
steps.” In addition to the lack of proper illumination, and Tack: of . 
- uniformity in the groups of steps, no handrails are a to assist 
_ the visitors to descend the steps.??. rae 
The existence of danger to visitors dessa the steps ¢ even in fair — 
weather is demonstrated above. When the claimant fell it was rain- — 


ing . These steps are slippery when wet. There is no evidence in 


| ihe administrative record that.the slipperyness caused the fall. How- 7 
ever, it seems clear that a slippery condition would make the steps 


more difficult to descend. The presence of multiple dangers with 


_ which a visitor has to contend implies a likelihood that a visitor may 
not be successful in contending with all at the same time. 

The rainfall was ordinary, and could readily be foreseen. It was 

not of such quantity that would allow the accident to be considered 


3S Supra note re 

® The administrative record contains two reports signed by. the Tour. Lanacs Sunarvisok 
One is dated April 10, 1962. The other is a brief undated report which apparently was. 
meant to be an addendum to. the dated report. 
:. 10 Supra note 4. 

“1 Undated report, supra note 7. 

12-Tn- other™ ‘jurisdictions ‘the absence of ideale ‘and adequate lighting was held to 
-. constitute negligence. Hleanor S. Peets-v. United edi eg BF. Supp- ant (SD. pal! 
1958) ; Shaudell v. Bennett, 173 Kan. TT4, 252 Pp. 2d bee ees 
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an act, of God. ue “Therefore, the 1 rain does not relieve the Government. ; 
of. liability. ae | ee | | 
_ An award has previously been. aaads for personal injuries suffered | 
7 ‘by. a. visitor. to the Lincoln Memorial in a fall on these steps? at 
c approximately the same step where Mrs. Vincent. fell. ‘The follow- 

| ing’ 1s part of a statement ofa » guard quoted i in that determination-: | 


a) The lights. in. the building were on but there are’ no lights going down the 
steps.. It was’ a clear: night, the winter wooden steps. were in place and there is — 


2 a a hand rail on the upper two flights, but none on the three steps. where she fell. 


In the Wulliger determination a Solicitor White stated : 

The Memorial: was a. part of the Government reservation maintained for 
‘visitors, and, if visitors were to be admitted after nightfall, it was the duty of 
the administrative agency to provide a lighting system adequate to make the - 
steps and intermediate landings reasonably safe for the public, District of 
Columbia v. Berberich, 56 App. D.C. 12, 6 F. (2d) 710 (1925) ; see also Mrs. 
Jessie Johnson, Solicitor’s Determination, June 11, 1948 (T-84). As the light- 
ing facilities were inadequate to permit the safe use of the steps and intervening 
landings. after nightfall, the Government personnel in charge of the Memorial 
should have closed it to. visitors upon the coming of darkness. The failure to 
take appr opriate action for the protection of the visiting public constituted 
neglig gence, 

It is quite. clear from the administrative ey that the steps In 
— question constitute a danger to visitors to the Lincoln Memorial in 
the hours of darkness, and that the Government was on notice of this 
_ condition. . Further the Government should have realized that a 

careful visitor’ might not discover the danger, but no effort was made 
_. to protect.or warn visitors of the danger. This constituted negli- 
gence, ancl this negligence was the proximate cause of the claimant’s 
injuries. ? 

_ The claimant was not. contributorily. negligent. oe did . not de- 
scend the steps In any unusual manner, nor, m so far as the record - 
discloses, did she act other than asa reasonably prudent. person. From 
the mere fact that she avoided the danger when she went up the steps 
we cannot imply that.she was negligent in not avoiding the danger | 
when she descended the steps. It is common Fnowledae that not — 
| everyone who happens upon a dangerous condition will be inj jured by 
it, nor will the same individual be injured by it on every occasion. 
Nevertheless, when an injury does occur, the fact that the injured ; 
_. person had avoided injury at another time does not, in and of itself, 
| imply that the ne parey was negligent. at — time — the a ury: “; 


ae : 38 : District of Columbia’ ¥ Grau: 1 U, 9, App. De. 500 ‘ (4899) ; a Garner. a. Ritzenborg, 
167 A. 853 (D.C. Munic, App. 1961).: ei a i . Wee gt ED, 
14 Lee Wulliger, T-187 (July 18, 1949). 
a 15 TOtd. 
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| “Phare is As. nothing i in the: administrative record which indicates. that 


| - the claimant was. negligent. 


..Mrs..-Vincent received medical services from. Gon etown. Unies 
"sity Hospital and from. Robert J. Coffey, MD., for i injuries ‘sustained 
in this fall... She was treated for. i injuries - to Thee shins, a knee, ribs, 
chest, and. right. wrist. Mrs. Vincent. has submitted. auined state- 
- ments. for services from the hospital and the doctor in the amounts 
of $53. and $30, respectively. ‘These charges for medical services | 
appear reasonable. 
_ Accordingly, it 1s determined. that the Government 1 was Aer eents 
and that: this negligence was the proximate cause of this accident. 
The claim of Mrs. Maude S. Vincent is allowed in the amount of 
| $83, — ect. to the eerily of funds for such purpose. | | 


‘Epwarp WEINBERG, 


Deri S oliitors 


OSCAR C. COLLINS 
"STANDARD OIL COMPANY, OF CALIFORNIA | 


ae A-29415 ao Decided Truly 16, 1963 


a Administrative Practice—Burean of Land Management 


; The Director ‘of the Bureau. of Land Management has. auehoniiy: at any’ “time: - 
to take up and. dispose of any. matter pends ina land oilice or to review any. | 
_ decision: ofa subordinate officer. 


oe hse Homesteads—Oil and Gas Tse: Gree Hajek to 


The act of September 14, 1960, quitclaimea to the patentee all right, title, and 
interest in oil and: gas deposits reserved: by the United States in lands in the 
— Renal Peninsula in Alaska on which all requirements for a homestead patent 

- >> had: been met: prior to July 23, 1957, except for submission of acceptable final — 
; proof ; the act did not affect the mineral reservations to the United States 
~ in lands: which were patented under the homestead laws prior to. July 23, (1957. 


Federal Employees and Officers: Authority to Bind Government 


Reliance on information or ailvice furnished by an employee of a. land office 
will not confer any right or interest that is not provided by. law. 


& 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT | 


oon 6. Collins has appealed to the. Secretary of the Tatenor from, 
ad decision. dated December 26, 1961, wherein the Division's bx r Appeals, 
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Bureau of Land Management, r revers node two jeans of the Jand office. 
at ‘Anchorage, Alaska, which transferred’ in part oil. and gas’ lease 
Anchorage 0438432 to the appellant, Collins, and rejected ' oil and gas 
application | Anchorage 048291.’ ~All of the lands involved were. em- 
braced in. homestead entries patented prior to July 28, 1957, with all 

rights to oil and gas deposits reserved to the United States.” “In: its 
‘decisions, the land office found that the lands came within the purview _ 
of the act of September 14, 1960 (7 4 Stat. 1028),’ and that. the mineral — 
interest of the United States was transferred to the patentees. ‘The 
Division of Appeals, in reversing the decision of the land ofiice; found — 

that it was not, the intent of the act to divest: the United States of title. 

to the oil and gas in lands that were patented prior to July 23, 1957. 

~The appellant contends that the Bureaw’s decision is savalid: Becwss 
Standard Oil Company did not have ¢ any standing to appeal the land 
_office’s decision and because the Director of the Bureau of Land Man- | 
agement should have referred Standard’s appeal to the State Director 
_ for investigation before taking action on it. His contention is without 
merit. It is sufficient to say that the Director of the Bureau of Land 
Management has authority at any time to take up and dispose of any. 
matter pending in a land office or to review any decision of a subordi- 
nate officer, with or without an appeal. It is, therefore, quite unneces- 
sary to review the appellant’s allegations that Standard had ‘no right. 
to appeal. Cf. Angela Mathews Boos, A-28712 (September 21, 1962.) 
The appellant further contends that he was prejudiced and misled 
‘by information furnished by the land office pertaining to oil and-gas. 
rights. Whether or not this is so, it is well established that one cannot, 
either through misunderstanding or reliance on information or advice 
furnished by an-employee of a land office, obtain any right or interest 
mot provided by law. Fred and Mildred M. Bohen et al., 63 I.D. 65 
(1956) ; Wike Abraham, A-28163 (November 16, 1959); Orvil Ray. 





“'Standard Oil Company of California was the oil and gas applicant in Anchorage 
048221, and as unit operator of the Deep Creek Unit under agreement #14—08-001-4701, 
approved April 4,.1958, protested the transfer. of lease Anchorage (943432, issued to 
‘William N. Wilson, to the homestead patentee, Collins. 

The lands in question were included.in the following patents : 

9738630, issued January 30, 1926, to Charles Miller 
984425, issued August 26, 1926, to John W. Palmer -— 
984426, issued August 26, 1926, to Claude D. Graham 
1026736, issued April 26, 1929, to Jack A. Deitz . . : 
1164456, issued. September 17, 1956, to Oscar C. Collins ae | fe 
Only Collins has appealed from the decision of the Division: of. Appel: fire is 7 
§ The act quitclaimed to the patentee all right, title, and interest in oil and gas deposits: 
‘reserved.by. the United States in lands in the Kenai Peninsula i in Alaska. which * were patented 
to homestead. entrymen. pursuant. to homestead. entries on which all. requirements: had: been ~: 
‘met prior to July 23, 1957, “except for- actual submission ‘off acceptable final ‘proof: * Phe 
act further provided that any valid mineral lease should be continued in: effect with all 
right, title, and interest of the United States in the lease vesting in the patentee: 
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u ‘chalbene Y ‘A-98439. (Novemtier 16, 1960): “‘Pherefore, if. the pop . 


 lant-has obtained the rights to any oil and gas. deposits that may be. 


o located: in the land patented. to him, it must be by virtue of the act ; 
of September | 14,1960, supra. — 
. A review of the: legislative. history of the act of September 14, _ 


_ 1960, as well as the ctor: of the homestead laws, 3 ig persuasive. that i. 


the eonchiwa reached by the. Division of Appeals i is correct. 7 
Initially, land which was found to be mineral in: character was not. 


| subject. to entry under the homestead laws, and if homesteaded land | a 


was found to be valuable for minerals at any time prior to the issu-— 
ance of a patent, the entry was canceled. The act of March 3, 1909 
(30 U.S.C. 1958 ed., sec. 81), permitted settlement. upon coal lands, 

; provided that the pateal reserved the coal to the United States. The 


act of July 17, 1914, as amended (30 U.S.C., 1958 ed., sec. 121 et. 8CG.)y 
| permitted settlement of lands valuable for ail, gas, phosphate, nitrate, sg 
potash, or asphaltic materials, subject to a reservation of these miner- 


als to the United States. These statutes, however, were not applicable _ 
to Alaska. The act of May 14, 1898, as amended (48 U.S.C., 1958 ed., - 


S00: 871), extended the homestead laws to Alaska but provided that. - | 


“no title shall be obtained hereunder to any. of the mineral or coal 
lands ** *” and until 1922. agricultural entry was not allowed on — 
mineral ines in Alaska. The act of March 8, 1922, as amended (48 ~~ 
—U.S.C., 1958 ed., sec. 376), permitted settlement, on lands in Alaska’ — 


that ae valuable for coal, oil, and gas, with a reservation to the United “a. 


‘States of those minerals. This act- fur ther :provided— — 


2% * That should it be discovered at any time prior to the issuance of a final _ 


7 certificate on any claim, initiated for unreserved lands in Alaska that the lands: 


are coal, oil, or gas in character, the patent issued on such entry shall contain . 
the reservation ee TOE these minerals]... | 


The Departmeitt has. er this last provision to mean. ‘that 
land: discovered to be‘valuable for minerals prior to the submission 


- of acceptable proof.by the homestead entryman must be patented sub- 


ject to a reservation of minerals to the United States. Land dis- — 
covered to be valuable for minerals subsequent to the submission of 


such proot will be. patended without such a reservation on the theory | 
that equitable title vested in the homesteader at the time of submitting . | 


final proof, since, when he submitted it, he had. complied with all the: 


duties imposed upon him, ¢ any, subsequent gen being chargeable. to as 


the United States. 7 
The act of September: 14, 1960, supra, did not repr esent a departure — 
from the established ‘procedure in the sporeuuns of 1 miner al lands. 
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- Neither the. Janguage_ of the act nor ts fegiclntive Hitory indicates. 
_ an intent to release all of the minerals reser rived by the United ‘States 
In homestead patents on the Kenai Peninsula, issued pr ior to J uly: 2By: 
_ 1957. Rather, the act was designed to give rehiel to a gt ae of home- 


a BE wh seat ad 


of the Bursa of Land Mineeaiai < on Mar ch 30, 1958. re was for 


those homesteaders: who had completed all of the requir ements for their _ + 


- homesteads but were, in effect, dissuaded by the Bureau’s order from 
submitting final proof during the period from March 30, 1956, to July — 


93, 1957, the date oil was discovered: on the Kenai Peninsula, that: oe 


- relief was perentes M dion Hi. Lichtenwalner ¢ eb “ales 69 I ‘De ai iL 6 7 


(1962). . 
Collins plainly is not one of the group ) For ie relief the cau. - 


was devised. He filed his final proof, which was duly: processed, and 2a. 


accepted a restricted patent although a reg culation, 43 CFR, 1954 Rev., 
102.292, provided a. method by which he could have attem] pted to gain Fe 
_ one without an oil and gas reservation. In-other words; he was not : 


“, | subj ected to the added burden imposed by the discovery of oil and gas 
on the Kenai Peninsula upon. entr ymen. who had delayed the submis: 


sion of their final pr oof and who, as a result, would pr esumably have 


. hada more difficult, task if poe had sought to dispute a an L oil and gas ne 
J. @l assification: of their entries... | 


We concur with the Siac of Appeals that the ace se September 


: 14, 1960 , applies only to those homestead entries in the Kenai Peninsula. i 


S which were unpatented on. July 23,.1957, for which all of the homestead 


. requirements had been met on that iat except the submission of final a 


| proof. It i Is not appheable to: Lae ots Rc was = patented por 


2s | to that time. a ge . 


Ther efore; Senne to the authority Jelédated to nike Soliaiter ‘by. 
the Secretary of the Interior (sec. 210.2. 2A (4) (a) : Departmental | 
se Manual as a en the decision bones from j Is affirmed. — 


_ Epwarp oe fae + 
"Deputy Soitor. bee 
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‘PROPOSED LEASE OF ANNETTE. ISLANDS RESERVE FOR 
_ METALLIFEROUS MINING 7 : 


- 7 Alaska: Indian and Native Affairs—Alaska: ‘Mineral Leases ai: Permits— 7 - : 


‘Indian Lands: Leases and Permits: “Minerals 


‘The Annette Islands reserve ‘in Alaska was. specifically created as an Indian % 
reservation by section 15 of the Act. of March 8, 1891 (26 Stat: 1101; 48 U.S.C. | 
~- gec.:358), and is leasable for. mining. purposes under the provisions of the’ 
Act of May cla 1938 We Stat. Bal; 25. Uz. 8. C., sec. eae 


‘M3668 00 oe “July 19, 1963 
“To: Tux SECRETARY OF THE Lvrorron. | 


Season Provosep Lease OF Avawerm Istaxps Reserve k FOR 2 Mra 
_EROUS: Munivg So 7 Se ae | 


In response to a request from the Bure: eau of Indian Affairs, I have — 
examined a pr oposal to lease lands within the Annette Islands Reserve 
for metalliferous mining, with a view to determining whether such 
reserved lands are subject to leasing under the act of May 11, 1938. | 

It appears from.a proposal presently pending before the Bureau 
of Indian Affairs, that Consolidated Minerals Company, Inc., wishes 
to lease from the Metlakatla Indian Community approsimately 6,400 | 
acres of land along the eastern shore of Annette Island, Alaska, for 
metalliferous mining. The area desired covers a stri Ip of land one 
mule m width and- extends approximately ten miles in length from 

Crab Bay to Harbor Point. The Company proposes “* * * to mine 
such ores as can be found, namely, copper, lead, zinc, possibly gold 
and silver.” The Company proposes to pay an annual rental of $1 
per acre, a royalty of 10 percent on the first $50 per ton: returns, 15 
percent on the excess over $50 returns on any shipment, and a $5,000 
minimum royalty beginning with the third year. The Company fur- — 


ther proposes to begin work within ten months after the signing of the a7 
ae lease and will spend $4 per acre per year on. development. 


_.. The Anchorage Regional Mining Supervisor, Geological Survey, 
has been asked. by the Commissioner of Indian ‘Affairs, through the. 


Area Director, Juneau, Alaska, for. a report and recommendation-on 


_the proposed lease, and has asked for a. legal opinion as to the authority i 


for such lease. In view of the Solicitor’s memorandum of Septem- 


; : ber 7, 1955, to the Commissioner of Indian Affairs, the subj ect of leas- - = 
ing Indian dands in Alaska: has been. considered. and is reviewed eo a 


| ere ein. 
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The Solicitor’s memorandum of September 7, 1955, considered the 
‘question | of whether the United States or the Tate residing in the — 
‘area reserved by Executive Order No. 1764, dated April 21, 1913, “in. 

sand. surrounding the Village of Klukwan,” in Alaska, “for the use. 
of the Natives of Alaska residing now or hereafter at said Village or 
‘within the limits of the Reservation,” could lease the land for metallif- 
-erous mining. The memorandum expressed doubt as to the applica-_ 
bility of the Act of March 8, 1927 (44 Stat. 1847; 25 U.S.C., sec. 398a), 
and the Act of May 11, 1938 (52 Stat. 347 ;.25 U. S.C., sec. '396a- -f), to | 
‘the Klukwan. reservation, particularly in view of the opinion of the © 
Supreme Court in 7'ee-Hit-Ton Indians v. U.S., 848 U.S. 272 (1955), 
‘and “suggested that legislation is essential which would definitely 
‘describe or fix the authority with respect to the leasing for mining 
puposes of lands within the Klukwan and like Indian reservations in 
- Alaska.” + 
. The doubt expressed by the Soliton was communicated to the 
‘Congress in the Department’s report on H.R. 6562, 85th Congress, 
‘to the Chairman of the House Committee on Interior and Insular 
Affairs, signed by the Under Secretary on June 10, 1957, and was” 
farther recognized by the committees considering the bill. See H. 
‘Rept. No. 7 23, House Committee on Interior and Tasulee Affairs, 85th 
‘Cong., 1st Sess., July 7, 1957, and S. Rept. No. 1031, Senate Committee 
-on Interior had: Tnsular Affairs, 85th Cong. tet Sess., August 19, — 
1957. The bill was enacted and was signed is ‘September 2, 1957, as 
PL. 85-271 (71 Stat. 596). | 
The Solicitor’s memorandum of September 7, 1955, dealt solely with 
‘reservations created in Alaska by Executive Orders: Tt did not con- | 
sider and is not determinative of the leasability of the Annette Islands 
reserve, which was specifically created by Congress by section 15 of 
‘the Act of March 8, 1891 (26 Stat. 1101; 48 U. S, C., sec. ul That | 
Section provides i In part: | 


Until otherwise provided by law the body of lands known as Annette Islands, _ 


* * = is set-apart as a reservation for the use of the Metlakahtla indians, and . 7 


‘those people known as. Metlakahtlans who, on March 3, 1891, had recently | 
‘emigrated from British Columbia to Alaska, and such other Alaskan natives as. 
may join them, to be held and used by them in common, under such rules and 





1$See also, Solicitor’s Opinion,. M-36652, May 14, 1968, relating to oil and gas leasing 
‘on lands withdrawn by Executive order for Indian purposes in Alaska. In neither that: 
‘opinion nor in this do we intend to express a view on the question that was before Solicitor 
Armstrong. . . 

2 Ustablishment. of. the reserve. by Executive Order was apparently considered, but was 


‘foreclosed by a ruling of the:Attorney* General which held that‘the-President’s:power™“‘to | 


‘declare permanent reservation for Indians to the exclusion of others on the public domain —— 
‘dees not extend to Indians not born or resident in the United States.” 18 Op. Atty. Gen. 
557, 559 aus } 
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regulations, ‘and ‘subject. te pack restrictions, as ; may be © preceribed from time. : 
_ to tinte by the Secr etary of the Interior. a 

The Supreme Court recently had ¢ occasion to corisider’ Section: 15 of 
- the 1891 act in Metlakatla Indian Community v. Egan, et al., 8369 U.S. 
45 (1962). In passing upon the validity of certain remilations which. 
the Secretary had issued to govern the operation of fish traps im 
waters surrounding the Annette Islands, as Court made’ several 
pointed observations: 

ee 1915 the Secretary issued. regulations, 25 CFR (1939 ed. ), pt. 4, 


establishing an elective’ council to make local ordinances for Metlakatla, i eas 
(id., at p. 48). ay ae 


* i Xk gE Rie ee i oe ee Be 


ee we Metlakatlans, the State tells us, have always paid ‘state.taxes,-in con- 
trast to the practice described’ and. prescribed for other reservations. in. Fhe 


Kansas Indians, 5 Wall. 787 (1867), and it-has always been assumed.that the 
reservation is subject to state laws. . United States v. Booth, 17 Alaska: 56L 


(1958), at 563, 161 F. Supp. 269, at 270..* - * Congress: in 1986;-49. Stat.. 1250, 
(48 U.S.C., sec. 358a, by authorizing the Secretary of the Interior.:.to -create | 
Indian reservations of land. reserved, for, ‘Indian. uses..under 48. Uz 8. C. 1 SEC. BD8,. 
seems to have. believed that Metlakatla, “was TO » ordinary’ reser vation, ‘since , 
Metlakatla alone is: cover ed in sec, 858.: (I d., at Pp. 51. > ine | 


The Court also observed : “This provision ‘subjecting Metlakatla | to 
rules and regulations of the Secretary of the Interior is unusual 


3, 
ws 


of the Annette Islands Ja anuary 28, 1915, appear, ‘to be without 
parallel. oe (id., at p. 53. yo 

‘The Court was consi idering the Scenetiiny' $ power ‘to re fishing | 
in the waters surrounding. Annette Islands by means of fish traps, and 
it found that such ‘power was derived from the 1891: act. Ina com-. 
panion.case, Organized Vi age of Kakev. Egan, 369 U.S 60. (1962), the 
Court held that such power does not’extend to other areas in Alaska, — 
occupied by. members of native -corporations chartered under-the _ 

 Wheeler-Howard Act of June 18, 1934 bea Stat. 984, 988, as s amended, 


3The Court. iopaccny ovation bed. thie. ‘Ket: of vane: 23,. 1926 (44 Stat. 763) “ereating 

a. reserve for: the. Chippewa Indians of Minnesota, which also provides that the reserve. 
“shall. be maintained * *« * under the. jurisdiction.of:the., Secretary of the- Interior and under 
rules and regulations to. be prescribed by the said Secretary.” 

* With. respect to. minerals, the regulations: provided.in Art. VILL, sec. 3: “Should any: 
minerals. be found. within-.Annette Islands Reserve, and ‘it is:.desired to mine: and: develop: 
the same, the..matter. should immediately . be brought. to. the attention of the. Secretary: 
ot the Interior for his instructions thereom” . _ 25 CPR, sec. .1.64..(1939.ed.). The regula. | 
tions, : insofar as: they. were incompatible with, the. Constitution. and..By-laws.of the Metla-~ 
katla, Indian Community, ‘were. by... order...of . the, Assistant, Secretary: of the. Interior, on 
August 28, 1944, made inapplicable from and after, December 19, 1944, the date. of ratifica- 

tion, of the Constitution. 


* *3 The regulations issued by the Secretary, for the government a 
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~ 49 Stat. 1950 25 U. S. Cy: secs, 478, are 6, aq 7 iy for whom no such reer a 
| vations had been established. - | 


| The. Metlakatla Indian Community i IS a sally Ghavtercd corpora- | 
fion:é but; its: occupation. and use of.the lands and surrounding waters 


of: the Annette. Islands are. unique because, and only because, of the. 


1891: statute ereating: ‘its. reservation: It-is true that. the reservation: 


is set-apart “until otherwise. provided by law”? and is thus subject to 
extinction whenever Congress may choose to act.’ 7 Until that should ‘ 
occur, however, it is my opinion that the area encom passed by the reser-- 
- vation. created by section 15.of the. 1891 act is subj ect to mineral leasing 
under the provisions of the act of May 11, 1988 (52 Stat. 347; 25 U. S. C. 
sec. 396a—f) . Section 1 of that act provides j in part: 7m & 


- Heréafter unallotted: Jands- within. any: Indian reservation ‘or: made owned. by 
any tribe,’ group ‘or band of Indians under Federal jurisdiction, *.* *, may with 


the approval of. the. Secretary : of: the .Jnterior,. be. leased. for. mining purposes, DY... 


authority of the ‘tribal councilor other authorized. spokesmen: for such Indians, for 
terms not to exceed ten aa and as long. Heneetver as miner ‘als are produced in - 


paying quantities. 


- We néed not consider whether the Annette istands are “lands owned 
| by any tribe, group or band of Indians under Federal jurisdiction, ” nor 
the extent or quality of the right of .possession. assured by the Alaska, 
Statehood Act (72 Stat. 339). The island lands and waters were, by 
specific Congressional enactment, ‘ ‘set apart as a reservation for the use 
of the Metlakatla. Indians,” and it would be hard to. envisage any 
clearer: description -of an Indiansreservation. | Such: express: language 
leaves no deste in my opinion, that the Annette Islands comprise an 


5 Section. 1 of the Act of May 1, 4936 el Stat. 1250: 25 U.S.C., sec. 473a and 48 U.S.C, 
fec.. 362), extended the Wheeler-Howard Act to Alaska and provides that groups of Alaska 
Indians ‘having. a common bond of occupation, or association or residence within a 
-well- defined, neighborhood,. community. or. rural: district,- may: organize’ ‘to adopt‘constitutions 
and by-laws ‘and. receive: articles. of: incorporation: and Peder ‘al: loans: under: Sections: 16, 17, 

_ and*10*of*the‘Acto£ Ture 18, “19384.""" 

‘6 The charter was approved and submitted for- ratification. by ‘the Assistant Secretary 
of the Interior on August 23,1944, the same day on which he approved. the Constitution 
and By-laws, and it also was ratified on December 19, 1944:. Section 5 of the charter forbids. 


the corporation “to make leases, permits or contracts to. or with non- -members ‘covering | 


Jand in the Reserve except with the approval of the’ Secretary of the Interior.’ 

.” Section 1 of the act ‘of May. 7, 1934: (48: Stat. 667) .grauted citizenship to ‘the loyal. 
Tshimshians: and Metlakatlans and other British Columbia Indian quigraut residents ot 
Annette Island, ‘Section 2 of thé act reads : 

he granting ‘of citizenship - ‘to the said: . Indiens: ghali not in any. manner affect” the 

rights, ‘individual or collective, of the said ‘Indians, to aly property, nor shall it! affect the 

rights ‘of the United ° ‘States Government to supervise and administer the affairs of the. said 

Metlakahtla Colony. _ And: any: reservations | heretofore’ made: by Hay: Act’ of. Congreng of 


beg 


the Congress o or the President, respectively.” 
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‘Indian reservation * aad as cat are subj ect te mineral leasing under : 


4 the provisions. of the Act.of. May 11, 1938, supra. 


‘We have not: overlookéd. section 2 of the Act on f May 1. 1936. (49 “2 
Stat, 1250; 48 U.S.C., sec. 358a),, supra, which authorizes the Secretary 


. to. “designate. as-an Indian, reservation,” subject. to the. approval. of.a, roa 


7 Inaj ority of the Indian or Eskimo residents, any area of land which has 


been reserved for their. use and. occupancy. as. schools.or missions or by - 
| ‘Executive order issued prior to the date of-the act, or by section. 14 or, 
15.0f the Act. of May 3; 1891, supra... The Secretary has not so desig-| 

nated. the Annette Islands reserve: The legislative history. of the 1936. 
act shows that. Section 2 thereof was believed necessary * “not only to the 


formation. of chartered communities but also to protect proje jects begun. te 


under:the provisions of”. the Wheeler-Howard Act. of June.18, 1984, 
supra,’ but we-do not believe the Jack of an. administrative designation | 


is of significance,.j an: reaching. a. decision. on..the. applicability: ofthe ~- 2h als 


leasing statute, particularly in view of the. ‘repeated recognition of 


oe Annette Talands asa statutory reservation? _ fe 
_ The Constitution of the Metlakatla Indian Commminity: approved re 
_ on August 23, 1944, and ratified on December 19, 1944, expressly pro- _ 


vides. for mineral: Jeasing. Article VE thereof provides i in: t pertinent, 
Part. asfollows:) oe ee 
Section. 2. ‘The mineral. and other resources sof. the Annette: Islands and the eg 
sy waters ts to. the, distance. of 3, 000 £ feet, surrounding these islands shall be community, aa 
“Section. L "The: Couneil” shall nave ie. right; “subject ‘to the ppeeysi! of the 


7; Secretary of the meat to enter into. Teases for. the ‘development of the re- 
; sources, of the Reserve. . . . 


- Since the. beginning ae reservation hag been eed In ‘common ie 
huntine, fishing, timber cutting and lumber making by the Indians, Coos 


oe andthe right. of the: ‘Bocketaity. to: lease-lands: within the reservation. : 


| as. v site for a buildings’ and fish Rls has ‘been. expressly 





8 Infra, n, 10. Bat. see: United States v. Booth, 161 FR. ae 269. (Alaska, 1958), ‘holding 
- that’ the © “community of ‘Metlakatla is not an: Indian. reservation in the ‘traditional: sense . 
and. accordingly is not Indian. country”’. within the. meaning: of the criminal ‘statute . (18°. 
U. 8. Cy ‘Sec. 1151). defining “Indian. ‘country’. as. including. “all land within the. limits of any 
: Indian | reservation: under. the jurisdiction of the United. States. government.’ ee, 


°F. ‘Rept. No.. 2224, House. Committee on Indian. Affairs, 74th Cong.;-2d Sess., ‘March 26, 7 | 


1936 ; Ss. Rept. “No..1748, Senate Committee on Indian. Affairs, 74th. Cong... 2d. Segs.,. Feb- 
. ruary 24 (calendar day, “April % dy. 1936. | And See Hynes. ¥. Grimes Packing | Co., 337 U.S. — 
86, 108-110, Bity 30- 82° (1949), | which quotes extensively from. eer aaent portions of: the = 

House. Report... . 


aU) ‘Metlakatia Indian’ Community > ¥. . Egan, supra, pp. 48, 52: "Bynes - v, Grtangi Bathe. ue 
Co.; “supray ‘pe -1L2' PdAlaska: Pacijie: ‘Fisheries. Ve "US. 248° U.S.. “18, 87-89. (TetBs ; oe ee 


of" ‘Alaska Vv.  Wanete Island Packing Co.; 289 F. 671, 672, 674 (1923). 
7 it omar’ es Alaska v. Annette. Teland vaag ade 2 supra, p. 672. 
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eecoeitiaed AS a part of his authority io mae rules and regulations for” 
‘the government of ‘the Indians in. their occupation: of the: islands.” 
Moreover, a lease by the Council of the Annette Islands Reserve: to 
| ‘the aed: ae of a part: ‘of the vesetvation lands for: airport pur- 
poses, dated December 1 13, 1948, and approved by the: Assistant Secre- 
tary of the Interior on Je anuary 6, 1949, has been expressly ‘approved. 
by the Congress. 18 Tn addition, the United States has administratively 
acknowledged the right of the Metlakatla Indian Community. to sell 
to it quarry rock:from the reserved lands and to receive. payment there-. 


for. We have not found, however, any indication of-a prior, lease. 


of the lands for mineral exploration or devel opment, 6 hut this does not | 

militate against the right: to enter into such a lease in a proper case. 
~The authority to lease i 18, we believe, found in the Act of May 11, 1938, 

_ supra, and its exercise is prescribed by Section 4 of the. Metlakatla. 
Constitution as set out, above, » and the regulations of the Department, 


m2 CFR, pt. 171, ee ey 
a “ae Frank ie J. Baers 
| Solicitor. 


2 Td., at p. 674. fe | 4 

13 Act of .May--'9,. 1956 ;. 70- ‘Stat. 146. - “qerorcuuatiey the lease. ‘does not™ recite. “the. 
authority on which -it. was. based, and neither the approvi ing statute nor the ayailable- 
_ legislative history indicate such authority. The lease was for a one-year terin, renewable- 

from:year to year until June. 30, 1959, but not thereafter. “unless : “approved by. Congress. a 
- The statute was thought. to be necessary for renewals after June 80, 1959, “beeause of the- 
ten- -year limitation on ‘leases of Indian land.” © Letter ‘from the Assistant’ Secretary of the: 
Interior to the Director, Bureau of the Budget, dated May 5, 1956. The letters ° to” ‘the: 


President of the: Senate and the, Speaker: of the House “of. Representatives accompanying’ tag 


the proposed bill, referred .to Seetion 17 of the Act of June, 18, 1934 (48 Stat. 9885. 25. — 
‘U.S.C., sec. 477) as imposing the ten-year limitation. : That_ provision prohibits the inclu-- 


-. sion in any tribal charter of incorporation of arthority to lease reservation lands in excess: 


of ten years. The Metlakatia charter. contains no such limitation, but. Section 5 , thereof” - 
prohibits the making of any “leases, permits or contracts to. or with, nonmembers covering: 
the land in the Reserve except: with. the approval of ‘the. Secretary of .the. Interior!" 
_ 4 Contract No. DA-95- 507-eng-1423 (NEG), between the. Metlakatla Indian. Community: 
of Alaska and Corps of Engineers : letter from District’ Counsel, U.S. Army ‘Wngineer™ Dis-- 
trict,. Alaska, to Deputy Solicitor,. Departient of ‘the Tnterior,’ dated September 4, -1962.. 

‘15 Mr. Bert L. Libe, of Ketchikan, Alaska, wrote to Delegate Bartlett of Alaska on J tly? 
24, 1957, saying that. he had “discovered a. sold bearing. vein on Annette Island” in 1921, ; 
that on August’ 24, 1921, he received a “permit to. Prospect: and. nine on the island” from: - 

Superintendent of Indian Affairs in Alaska’ on ‘October 43. 1939, ue: that. “of course it. did a 
not materialize. My There is no record of ‘such a ‘permit: in the files. of this Department. 
Letter from the Legislative Counsel to Delegate Bartlett, August 16,1957. Early. attempts 
_ to prospect’ and mine under ‘the general mining laws were discour aged. In Miner ‘at Resour ces 
of Alaska, 1913, —Uz-S.G.S,. ‘Bull. ‘No. 592, p. 92, it is ‘gaid: “Many years ago "Annette- 
Island was given to the natives and prospecting ‘Or inining by whites: forbidden... This: 
prohibition ' has led to ‘cousiderable. dissatisfaction, owing to. the circulation of? tales of” 
fabulously rich mineral. deposits, | Before the prospectors were. ordered. off some... work 
had been done at several places: on the. eastern side’ of this island, notably about: 1%. to 
2 miles | inland from: the’ head of: Crab, Bay. and, along the western. ‘Shore: 08 Gaseade 
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woe og setae 


| Grazing Permits ‘ad Licenses: Adjudication’ © a ie . (PEt tad ft Aidaglen aed. 


‘ he: failure | Of a. range’ manager. to comply . with the departmental tesulation 
ae which requires, him. to notify. an owner. of pase ‘property of an adjudication 
; - and allocation of range “privileges by registered ‘mail, allowing’ a right of 
-" protest, and, upon issuance of a final decision after protest, allowing a right _ 
'? of appeal, does not nullify an adjudication and allotment: otherwise proper 
- a , if, in faet, the owner does eet and appeal as: ne the Proper notice had 

-been.. given.. ae 


ae 


Grasing Penmits and Tibenaes: :mapeecniniedt of Federal pages 


oe. voluntary: agreement among the ‘users. of the Federal range in a par- 
 ticular’area which is approved by the Bureau of Land Management or its 
predecessor, the. Grazing Service, does not. effect. a permanent division. of 
the, range which nullifies the responsibility of the Depar tment to adjudicate 

the rights of permittees on the Federal range. 


Grazing Permits and Licenses: Base Property: (Zand): Dependency by Use | 


.. The 1956 amendment to 43 CFR 161.6(e) (9) is. not so clear in. meaning as 
a oe warrant holding that. one who has been given for many. years grazing 
. privileges on the basis of 90 percent’ Federal range use will, lose’ Class I base 

property qualifications computed on a 100 percent Federal range use because 
=" he ‘fails after the adoption: of. the 1956. amendment to ask for privileges 
~ computed on a 100-percent Federal range use basis. : 


fwazing Permits and Licenses: ‘Appeals 


A range: user who appeals from a- decision. ‘effecting a ‘reduction: in. his 
--ygllotment ‘of Federal land for grazing use is entitled’ to graze in “the area | 
allowed to him’before. the proposed reduction: while his‘appeal is pending. ee 


Graning Permits and Licenses: Apportionment of Federal’ Range © is apts 


“Where » ‘the “Bureai: of Land Management: personnel made a range survey 
Joccand determined grazing capacity’ in accordance with accepted practices; ‘their 
ee _eonelpsions will be accepted in the absence of evidence that their findings 
; were, improperly determined ; however, if there is substantial evidence. that 
r in, a subsequent year the range. does not. have the capacity attributed to. it 
| “py the survey and that a permanent change in the condition of the range 
“i may have occurred, a recheck of the Tuer will be ordered to determine me 
>. present capacity‘of the range. . we ee) ee ee ee a 


| Ginaitig Permits and Licenses: ‘Apportionment of Federal Range’ | 
A perniitice may ‘properly ‘be required to. confine his grazing” ‘operations 46. . 


‘an: allotment ‘even though it may not have the forage to satisfy his pense’ ae 


bs demand eee a rece PE the mn TAnES to determine its s graning: oy boca 


r a _ APPEAL FROM. THE _ BUREAU oF LAND MANAGEMENT: 


‘Newell Awd olinsén: and Jo oy A. J ohnson have appealed to ate Sas | 
| retary of the Interior. from a a decision bees ene 25, 1961, by 


ie TOL D. No. 8 
705-101-683 —-1 
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‘which the Division of Acscale of the Bureau of Land: Management _ 


_ affirmed the decision of a hearing examiner on two points on which — 
the examiner ruled in favor of the Bureau and reversed ¢ on 1 three pointe - 
on which he held in favor of the appellants. | a 
‘The record shows that. the area of public land to which this appeal : 
_ relates is a portion of one of three zones in the House Range Unit of 
- Utah Grazing District No. 10 which had previously been divided 
among the users in accordance with agreements formally adopted i in 
1948. . A survey of dependent property of the range users which de- 
termined the basis of each user’s dernand upon the Federal range on 
the basis of past usage of privately controlled land in grazing: opera- 
tions dependent upon the use (for some portion of each grazing season) 


of Federal range within the unit was made in 1952, and a range 


survey to determine the grazing capacity of the unit was made in 
1953. Several years of checking followed until 1957 when 10-year 
7 permits were issued on the basis of a 46.54 percent reduction in the 
‘grazing capacity of the unit and the relative rights reflected by: indi- | 
vidual requests for grazing privileges in 1956. It does not. appear 
that any objection was made by the appellants to the range survey 


and the resulting determinations of animal-unit-months (AUMs) of - —_ 


a grazing privileges assigned to the different range users. There was 


no objection to the 10-year permits which merely gave permission for 


the grazing of specific numbers of sheep during a specified period | . 
‘each year in the grazing district without any designation of any spe- 
_ cific area to be grazed other than “Johnson Allotment.” However, 


_ on: December: 2, 1957, September 25 and December 17 , 1958, the range 


manager sent to Mr. and Mrs. Johnson notices defining the boundaries 
of.the areas to be grazed. . The December 2, 1957, notices stated that — 

- the allotments described therein Strapresents your share of Federal. 

_ Range within the House Range Unit of Utah District No. 10; ee ane ; 


adj ustments will be necessary to establish better herd lines, etc. "These. 


adjustments will be worked out between the various adjoining per- _ 7 


mittees and representatives of this office.”. The subsequent notices - 


| superseded the earlier ones. The J chnsons protested the notices of | 
September 25, 1958, and appealed from the latest notices dated De- — 
_ . cember 17, 1958, ons culminated in a one-third: reduction 3 in their 7 


combined allotments. 
At a hearing on February % 1960, bathe nee appellants aa the 


Bureau of Land Management submitted oral testimony and docu- 


mentary evidence and agreed that the evidence submitted:at the hear- 
ing on the appeal of the John E. Aagard Trust, on February 2, 1960, 


7 should be considered as evidence in their appeal. 
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Die: examiner S.- ees which followed held: (1) that; although 7 


7 tlie: manager did not follow the procedure. prescribed ‘by. departmental 
regulations: in- notifying thé appellants by: registered ‘mail: of. their 
right to protest, and appeal from the notices of allotments, there was 


no injury since they did, in fact, protest. an appeal and thus obtained | 


a review of his final decision; (2) that the range divisions evidenced — 


7 = by. the agreements between the Grazing Service and the permittees in 


4948 and. subsequently did not effect-a permanent division of the range 
_ which nullifies the Bureau’ S responsibility to adjudicate the rights of — 
permittees on the Fedéral range; ( 3) that the Bureaw’ Ss adjudication 


of the range, begun with the dependent property. survey in 1952 and — ; ue 
: completed with the determination. of the allotments in 1958, was im- ie 


properly conducted because entitlement to grazing privileges was as- 
‘sumed.on the basis of individual applications in 1956 without recog- — 
nition of the fact that some of the applicants had 90 percent Federal 

use and others 100 percent ; (4) that the J ohnsons : are entitled to con- 
tinue. to graze on the full extent ‘of their previous allotment while 
_. their appeal is pending; (5) that the Johnson allotments do not con- 
- tain sufficient forage to satisfy the J ohnsons’ Federal. Tange demand 


as recognized i in their 10-year permits. 


-The Johnsons did not appeal from the examiner’s ection. The 
State Director of the Bureau of Land Management did, but only aS 
to the examiner’s rulings on the last. three points. However, i im their 
answer.to the appeal, the Johnsons disputed the examiner’s rulings on 
the first two points. Consequently, the Division of Appeals considered 
all five points, affirming the hearing examiner on the first two points 


and reversing the examiner on the other three points... The J ohnsons a 


have raised all five points in their appeal to the Seeretary. : a 
“J find that. the rulings of the Division of Appeals on the first. tivo 
| points are correct. for the 1 reasons s set, out m. L its and the hearing ex- | 


- aminer’s deeisions. | 





As to the third point, it appears that all users of the Honse oe | 


Unit. were limited to 90 percent use of the Federal range in 1942 or | 
. 1943 in anticipation of the transfer of included sections of school land 


_ to the State of Utah. . Some users were subsequently granted 100 — 
percent use SO that before 1952, 30 percent to 35 percent of the demand. 


of the users had. been raised to’ 100 percent.. The manager testified 
that he did. not. take account of the 60 percent to 65 percent. which i 


remained at. 90 percent in issuing the term. permits in 1957. He. said 


there were SO many factors that. we had. no knowledge of or would have no way 


of determining what the effect might be or whether we could evel determine the | - | 
effect if we went beyond that date and see what caused those differences between. | 


: the 90 percoue and the 100 percent (Tr. a1S}s 
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cess he determined to use the demands of acecer users : 
which had been in effect for at least three years so that the right of ap- _ 
peal would be cut off and to disregard completely the percentage differ- 
ence (Tr. 118). The Johnsons fell within the category of those who 
were: allowed prea pa oa on a 90 pee, Federal range 

| basis. ° - 


laos did not. cele for more than the grazing privileges ee them . 
for two consecutive years after an amendment of the Federal Range 
‘Code’ which became effective on. January 23, 1956,.43 CFR 161. — 
( 9) (20 F.R. 9912, 9915). This amendment, provided that 


me 9) Class I base ‘property qualifications, in. whole or in PE will be lost. upon 
the failure for any two consecutive years: 

(i): To offer: base property: which. is not. covered . by an ‘patammiaing current 
‘term, permit to. the full extent.of its qualification. in/an application for.a ‘license 


or permit. or renewal thereof, or. to » apply for nonuse thereof in whole or in. 


part) eH ace 
| After wiopaen of the. iietia Newell J sina s pet em | 
tion (for, the 1956-1957 grazing season) was for a certain number of © 
sheep ona 100. percent, Federal range basis and a larger number on a 
a 90 percent Federal range basis. Joy -Johnson’s- application for the - 
same season was entirely for.use on a 90 percent Federal range basis. 
| The. following. year: (1957), both applied for term permits on a 100 
percent Federal range basis. However, it appears that the AUMs 
for which they applied. (except. for the number that Newell J ohnson — 
had previously had.on a 100. ‘percent use basis) were based upon their 


BS Se qualifications which had been compris on. a 90 en Federal range 


basis, 2: 
~The question presented j is 3 whether aces qopucaone i the at hn " 


sons for 1956-57 and 1957-58 came within the: scope of the regula- 
tion, quoted and caused-them to lose their Class I base property quali- 
fications to the extent of the difference between 100. ee Federal | 
range-use and 90.percent use, 

. I do.not believe the regulation SO. clearly covers the iuintion of the 
Johnsons that. it should be. construed to deprive them of their base 
property qualifications to the extent indicated. Since 1942 or 1943 
they had been (with the exception noted). limited to a 90 percent use 
of the Federal range.as had been originally all users.in the House 
| Range Unit. - ‘There was hever any information given them that they 
should apply for usé.on a 100 percent basis, particularly after the 1956 
amendment of the regulation. Of course, they were chargeable with 


notice of that amendment but the language of the amended regulation 


was not so clear and epeeine that EIDey. could reasonably be held to notice 


- Ee a “Taly 19, 1968 | en: 


| on they. spould. leas. their base property sielticadiaie ae ro 


7 applied for privileges equivalent to the amount that would result: from 


computing use on a.100 percent Federal range basis: _ 

_. This is borne out by the fact that on. December 20, 1961, the ea | 
tion was amended to read in pertinent part.as follows: | Sas 

(9) Base property qualifications; in whole or in oc will be lost: PUBCE ‘the 


| failure for any two consecutive years: | 
(i) To include in an. application for a license or neenit or. renewal thereof, the 


| entire base property qualifications for active, nonuse, or combination of active 
and nonuse, except where the base property qualifications are included in an out- - 
standing current term permit, or where: the allowable use has been reduced 


under paragraph :(f) (1) (iii), (3), and (5) of this’ section, or section 161. 1.12 (e). 


_ 43 CPR 161.6(e) (9) (26 F.R. 12698). 


Paragraph (f) (1) of section 161.6 Set that if it is necessary vio 
reach the grazing capacity of any area after licenses or. permits have 


been issued, reductions of grazing privileges shall be made in a certain 


order and, in the case of regular licenses or permits properly issued, on 
an equal percentage basis. Paragraph (f) (2) provides that such re- 


ductions may be made either by reducing the number of livestock or 


_ time on the Federal range. ‘Thus it seems clear after the 1961 amend- : 


’ ment that if users in an area were to be reduced from 100 percent use 


of the Federal range to 90 percent they would not be required to apply 

in succeeding years for AUMs on a 100 percent: Federal range’ basis 

Im order to:avoid loss of their base property qualifications as a result 

of the reduction of their Federal range use to 90 percent. = 2-0 0 

In submitting the 1961 amendment for comment prior to. adoption, | 

the Director stated i in. a memorandum dated N ovember 9, 1960, to field - 
- officials that - | 


| An siention to section 161. 6(e) (9) (i): is necessary to eliminate the need for. 
an applicant to apply for base property qualifications duly recognized but which 
vare in excess of the current allowable stocking rate in order to maintain such. 


qualifications in good standing. 


He also stated with respect to this and otis proeoed eheadncnts: 


that they were “intended to. correct technical deficiencies i in the: Teen - 
lations ** #7 : 
The particular amendment met with varying reception frorn the lo- 
cal advisory boards which considered it. Some did not understand 
the intent of the amendment; some thought: the language should be 
improved; others approved it as proposed, — Z 
The 1961 amendment and its history suggest that the 1956 amend- . 
ment was not. intended to apply to the situations enumerated in the 
1961 amendment and that the 1956.ameridment was not’ clear as to 
-- what ‘situations it covered. I do not believe that the language of | 
_ that amendment was so clear and explicit as to warrant a holding | 
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that by virtue of it the a ohnsons lost their Class I base property quali- | 


fications to the extent that they asked in 1956 and 1957 for privileges — 


‘based -upon a 90 percent use of the Federal range. Of. Canada South- 


ern Oils, Ine. and W. 0. McBride, Inc., A-28941 (November 16,1962); 


M.A. Machris, Melvin A. Brown, 63 LD. 161 ee) Madison Oils, 

Ine. T. F. Hodgé, 62 1.D. 478 (1955). | 
“Accordingly, I conclude that the J ohnsons did not Tiss hein Class | 

I base property qualifications to the extent that they may have ap- _ 


‘plied for grazing privileges in 1956 and 1957 equivalent to privileges | 


a computed on the basis of a 90 percent Federal range use. 


_As to the fourth point, the decisions defining the boundaries - of the hae - 


Johnson allotments were not declared to be in full force and effect 
pursuant to 43 CFR 161.10(i) (2). In this state of affairs, the deci- 
sions did not become effective while the appeals were pending. 483 CFR 
161.10(i) (1)... Furthermore, the. record shows that neither.the appel- 
__dants nor other allottees in the same unit understood that the announce- _ 
ments sent to them in 1957 were to be immediately applicable and they 
did not, in fact, make any change in the areas grazed by their sheep 
(Tr. 37-38, 54-55, 116, 128). The manager testified that he expressly 
sanctioned ‘such postponement of the effectiveness of the definitions of 
allotment boundaries in several instances (Tr. 116-117, 122-193).. 
. Thus it is clear that the Johnsons could properly graze within the 
boundaries of the allotments granted to them before issuance of the 
notices of 1957 and 1958, ‘While their appeals were > pending within the 
: Departm ent. | 
‘As to. the: fifth ore it appears that the J aoe allottent, aS 
: well as the other allotments in the House Range Unit, were made on 
the basis of the carrying capacity of the range as determined by the 
(1958 survey. The Bureau presented testimony as.to the manner in 
which the survey. was made and the check-ups that followed in. suc- 
ceeding’ years. -There was no substantial evidence by the appellants: 
_ which would disprove the overall accuracy of the survey or warrant 
setting aside the allotments made on the basis of the survey. 
However, the Johnsons did present substantial evidence that i in the 
winter grazing season. 1958-1959 their allotment contained insufficient 


forage to satisfy their permitted use. Their evidence was that it fell — 


bout one-third short. Several other users in the unit testified that 


their allotments were also short, that they did not have the carrying ae 


capacity to satisfy their ‘Federal range- demands. a 
_. The insufficiency of the range may be Simcies in whole orin part 7 
| by the fact that several dry years occurred between the range survey. 


and the time of the hearing. But the evidence is not conclusive on this — 


~ a "Nonetheless, although ti the evidence i is not, conclusive that. in an 
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average e precipitation year. the unit and the. allotments would not have i : 
the carrying capacity attributed to them by the: range survey, I believe 


that, the evidence as to a possible insufficiency of more than a transitory _ 


nature. is substantial enough to warrant a recheck of the unit to de-— 


termine its present, carrying capacity... Accordingly, the House Range 
Unit and the allotments in the unit should be rechecked by the Bureau 
to the extent necessary to. determine the. proper carrying capacity of | 
the unit and the allotments. Such an adjustment should be made in © 
the permits issued | ‘to the: extent indicated, to. be meceaseny ye the | 
recheck, | 


In the shecaant itis ‘nemaee’ as lie: accuracy ot ee survey has not -_ 


been disproved with respect to the Johnsons’ allotment as defined — 
by the notice of December 17, 1958, the Johnsons should be required 
to confine their operations to that. alloted It would be unfair to 
allow the Johnsons to use their former larger allotment pending the | 
_ results of the recheck when possibly they are receiving their equitable 
share of the available forage. The necessity for making a recheck 
- should not operate to the disadvantage of other users in the unit. 

Therefore, pursuant to the authority. delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A.(4) (a), Departmental. 
Manual; 24 FR. 1348), the decision appealed from is affirmed as to © 
points one and two, reversed as to points three and four, and modified 
as to point five, and the case is remanded for further proceedings con- 
sistent with this decision. : 


Ernest F. Hom, 
Assistant Solicitor. 


| «JOSEPH ©. STERGE 
A-29848 _ Decided Julty 26, 1963 


: oil and Gas Leases: Termination—Oil and Gas: Leases: ‘Production 


A. noncompetitive oil and. gas . lease subject to the automatic termination 

| provision of the act of July 29, 1954, is properly terminated for failure to . 

_ pay annual rental for the fifth. year of the lease on.or before the fourth 
_ anniversary date of the lease when it appears that the lessee’s claim to a 
well capable of producing oil or gas in paying quantities rests upon an un- — 
completed well which was then being drilled. and was HOt: in a eee con- . 
dition to produce oil or gas in paying quantities. | Le 


Oil and Gas Leases: Termination—Rules of Practice: Hearings eS 


There is no occasion for having a hearing on. the question as to whether 7 
an oil and gas lease is saved. from automatic. termination. for nonpayment . 
of rental because it. has a wel capable of producing oil or gas in paying 
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. “quantities where ‘there is no indication that the lessee accepts the. Depart- . 
ment’s: interpretation as to what constitutes such a well: and is: Drepared to 
" pee “submit evidences in ‘aécordanee with that. interpretation SS TGs § 


neo 


“APPEAL ‘FROM THE ‘BUREAU OF LAND MANAGEMENT. 


¥ peal C. Sterge has appealed to the Secretary of the Interior 5 
a wdeciaion dated November 14, 1961, by which the Division of Appeals 
_ affirmed a decision of the land Siffice: at Salt Lake City, Utah, denying 


his petition for reinstatement. of his oil and gas lease, Utah 023319, 


following automatic termination under the act of J wily 29, 1954 (30 
U.S.C., 1958 ed., sec. 188), for failure to pay annual rental for the 
fifth ven of the loose on or betors: July 1, 1961, the fourth® peste 
date of the lease. | 

‘Tn his appeal to the Sedietiry, the ledieg wapeuied the three conten- — 
tions submitted to the Director: that on the date payment of ‘rental 
was required there was’a well ‘on the leased land capable of producing 
oil or gas in paying quantities; that any rental due should have been 
paid by the operator; and that no notice of rental due or claim:for 
rental was ever sent to him. He also repeated his Eeauees a a | hear- 
jng' at which he-could present evidence. 

“On April 3, 1963, appellant was allowed 30 days to subsrhit stich ah 
nical and engineering data as he might have to support his contention 
that there was a well capable of. producing oil or gas in paying quan- 
tities on. the lease on June 30, 1961.1. On May 31, 1963, he submitted. 
a printed exhibit prepared by the Electronic Geophysical Company, 
showing various formations and zones, with red and blue rings super- 
inscribed upon it in ink as indications of showings of oil and gas. 

‘In his letter of May 28, 1963, transmitting the exhibit, the appellant 
complained of the Department's reluctance to grant him a hearing. 

The automatic termination provision applies only: to leases “on 
which there is no well capable of producing oil or gas in paying quan-" 
tities.” In United Manufacturing Co. et at., 65 I.D, 106 (1958), this. 
Pee held that the phrase “well capable of producing” means 
. “a well which is actually in a condition to producé at the particular 

‘time in question.” 65 1.D.at113. In that case, drilling of a well had 
been completed” and a casing set and cemented. However, the casing 
had not been perforated and the well was not, therefore, in physical 
| condition. to produce.. Consequently, the Department held that the 
lease on. which the well was situated was eeue) ect. to: ae automatic | 
termination provision. | 

In the present case, although ceria claims ve there: was oh 
i mt lease on July 1, 1961, a well capable of producing oil or gas im pay- 


—_ “phe date should have been given as July ai 1961, the anniversary date ‘of the leiise. 
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ing ‘quantities, ie does not assert or indicate thal me well would meet 


% a test. laid: down in the, United. M anufacturing Company, supra, 


Al indications are to the contrary. — After the initial deter- 
mination by the land office that the lease had terminated automatically, 
the operator of the lease, Utah Plateau Uranium Co., filed on July 24, 
1961,.a. petition, for reinstatement of the lease in which it said that it 
had. commenced. drilling operations in September 1960, that. drilling 
“e. operations had been diligently pursued, and that. “drilling operations 

are still being continued.” The appellant himself said only that there 
appeared i in the local- newspapers “announcements of the fact that a 
well was-being drilled on this lease, and is commercially Beoauenye 
No other evidence was submitted until May. 31,1963, | 


-On-the other hand, the District Engineer, Geological Survey, i in 
Salt Lake City reported on August 22, 1961: 

* * * Our. records do. not indicate any fasts of oil or gas in paying quantities: 
have been conducted and on several visits to the well, we have failed to observe 
any indications of oil or gas being obtained from the hole. On July 24, several 
of the Utah Plateau Uranium Company officers were in this office and admitted 
they had no free oil or gas in the well being drilled on the lease. 

And the Director of the Geological Survey has made the following 
comment on the exhibit submitted on May 31,1963: | 

The printed portion of the ‘enclosed exhibit obviously was prepared before the 
well was drilled. The subsequent addition of handwritten notes thereto does not 
_in any way alter the physical condition of the well. Also, the information con- 
tained on ithe:exhibit: does not show. that a well:capable of producing oil or gas 
has been-completed. * *.* our District Engineer has reported that there was. not 
on the ‘leasehold.on June 30, 1961, or DEOE: or euneeraen to that date, a ‘well 
ecapable-of producing: oil or gas. : 

ATL that, the evidence. suggests is ae there was dials a well tae 
drilled on:the lease on July 1, 1961, and at no time has the appellant. 
claimed or even suggested that the well was in a physical condition on 
that date to produce oil or gas. Nor has he submitted anything at 
all to indicate that such oil or gas as could be produced from. the well 
existed in paying quantities. 

In short, there is no. indication of any ead that the: sapallant has 
- accepted. the Department’s ruling in United M anufacturing Co. and is 
prepared to submit evidence that the well on his lease meets the statu- _ 
tory requirements as interpreted in that case. There is thus no occa- 
sion for having a hearing since a is no aereement as to what must 
be proved.. | | es Gass 

_ Whether, under the ty ieenicate beiweah the lessee ane the. opera- | 
tor. the operator was or was not obligated. to pay the rent on the lease 
to the United States is a matter of concern to the lessee and the opera- 
_ tor only. The statutory provision for termination of a lease for | 


bobs 705-101 —63——-2 
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oe result. 


ure ts pay the rental does not 3 specify whose failure shall produce such 


“There j 1s no ebeitory duty upon the Department to od a aptibe that. 
- a rental payment will be due at a particular time and must be paid. — 
_ The land office does send such notices as a courtesy and the file shows © 
that it sent one in this case. to the appellant on May: 10, 1961. It also 


| | notified the attorney for the operator at his express and specific. re- 


quest. This was entirely proper under the operating agreement which — 
the land office approved on July 22, 1960. Even if a notice had not 
been sent to the appellant or he had not received it, there was no inva-- 
sion of his rights for failure to send him a notice of rental due. 
‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary : of the Interior (sec. 2102.24 (4) (a) ; Departmental 
Manual; 24 F.R. 1348), the request. for a hearing 1 is denied and: the 
decision: appealed f fro om is affirmed. — 
: ERNEST F. Hom, 
Assistant Sokeitor. - 


ERNEST J. ACKERMANN 
CLIFFORD V. YOUNG 


A-29349 | x . Decided July 26, 1963 


Alaska: Homestead Momedteads (Ordinary) : Settlement . 


- Where a homestead settler on unsurveyed.. public land in: Alaska - initiates 
his homestead claim by settling upon the land while it was subject to the 

. homestead entry of another. and subsequently files notice of such settlement 
in the land office after relinquishment of the prior.entry, his rights attach 
instantly on the filing of the relinquishment of the existing homestead and 
are superior to the. rights of a homestead settler who files his notice of 
settlement and settles on. the land subsequent to the relinquishment. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


~ Ernest J. Ackermann has appealed to the Secretary of the Interior 
from a decision dated November 27, 1961, by which the Division of 
Appeals dismissed his appeal from a notice given him by the land 
office in Juneau, Alaksa, advising him of his right to bring a contest 
against a subsequent homestead settlement on the land covered by his - 
homestead settlement notice in order to obtain priority forhisown. 
+ Clifford V. Young has also appealed from the portion of the decision | 

of November 27, 1961, which held that the homestead application of 
— Young and. Claude L. Reams dated October 5, 1960, was not allowable 
because it was not a by finals or commutation pe. 


sis] —_— J. ACKERMANN, CLIFFORD. V. YOUNG ° 379 — 
| : July 26, 1968 _ | 
The eee 1S race of 18. 87 acres in the vicinity of Fru uneau, 1, Alaska, 


_ | _ now known as U.S. Survey 3751. 


The sequence of the pertinent happenings i is as filows: Otto Seifert: | 


filed his notice of settlement or occupancy. for homestead purposes on _ 


October 10, 1958, and it was approved March 9, 1959. On May 2, 1960,. 
Seifert filed a relinquishment of his settlement claim.: On May : Ay 
1960, Ackermann filed notice of settlement for homestead purposes,. — 


Juneau 011884, on the same land, stating that his settlement or occu-. ; 
. pancy dated from April 15, 1960. ‘On May 12, 1960, Clifford. Vo 
Young and Claude L. Reams filed their settlement notice, J uneau: = 


011894, for the same land. 


On September 99,1960, the land office notified Ackermann ina on. 8 


the date he claimed occupancy the land was covered by Seifert’s notice — 


of settlement; that Seifert relinquished all claimto the land on May2, is 


1960; and that the land. was presently covered by a settlement notice 


~ filed i Young and Reams. The land office concluded PY. — eae 


f Ackermann that: 


Tf you feel that. the above claim is invalid you have a right to contest the claim. 


— - Also you have the right to withdraw your notice and if a withdrawal is Te 7 
| . ceived by this office within 80 days. from receipt of this letter, your ame fee se © 
-  -will be returned. | | 


s ‘The land office also notified Young and Reams on. September 22, 2 . 
: 1960, that : 


We are pleased to inform you that our records: do. not shaw any “conflicting tee 


i claims to the land which: you have settled, Your N otice of Location is Sass a 


approved as of the date filed. eae, 
On. October 5, 1960, Young and Reams filed an application for ree , 


stead entry on the lana included in their settlement notice, now sur- 


veyed and described as such. The land office allowed the entry on. 
October 19, 1960, under the same serial number as the settlement notice “a. 
of May 12, 1960. | 


“Meanwhile, Ackermann appealed foe the notice from. on ‘lend . | 


| office requiring him to contest the Young and Reams settlement claim. — 


He alleged ; in this appeal that he had known Seifert for several years; o 


- that, in the spring of 1960, Seifert told him that because of illness he 


_ would be unable to improve the tract covered by his settlement notice; 3 s 
. that on April 15, 1960, Seifert assisted Ackermann to stake out the 


land and post Aeommace s name on the stakes; that Seifert agreed. 


that “as soon as he could find time he would officially relinquish” his 3 


claim and Ackermann would then file his location notice on this land ; 


| - that Seifert did relinquish on May 2, 1960; that he, Ackermann, filed pe 
his settlement notice on May 4, 1960; that he began making improve- 


ments by clearing a lot several days after May 4 and about the middle 
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of May began building a ‘house; that he found additional stakes on the 
elaim about the first of June but he continued building the house and 
at the time of appa) had invested about 92, 500 in materials for the 
7 house. | 
In their answer, Tog ane Reams. siiseea tase they had staked 
the claim on May 11, 1960, and filed their notice the following day; 
that on October 16, after ee settlement notice had been approved, 
they went to the land to select a building spot and found Ackermann. 
working on’ his partially constructed house; that they told him their — 
filing had been approved and he indicated that he was about to appeal; 
that Young and Reams proceeded to construct a house and moved into 
it on November 1, 1960. They requested that the land office advice to 


| 7 Ackermann be regarded as decisive. 


Ackermann’s attorneys entered an appearance and ‘requested an 
opportunity to supplement Ackermann’s statement of reasons for his 
appeal after they had had an opportunity to examine the files. In 
their subsequently filed statement, they conceded that Ackermann’s 
homestead entry initiated by settlement was originally subject to the 
prior valid entry of Seifert but contended that it was good against the 
- entire world except Seifert and that, because of Seifert’s abandonment 
of his claim on April 15, 1960, followed by forma] relinquishment on_ 
May 2, 1960, Aekormaun’ s rights vested as against the entire world 
before Young and Reams filed their settlement notice. They relied 
- upon Moss v. Dowman, 88 Fed. 181 (1898), affirmed, 176 U.S. 413 
| (1900) , and early decisions of the Department of the same import. 

~The decision of the Division of Appeals held that the land office 
notice advising Ackermann of his right to initiate a contest action was 
proper. As to the Young and Reams notice, the Division of Appeals | 
held that a land office has authority only to acknowledge receipt of a: 
notice of the initiation of a homestead through settlement and to 
record a recordable claim. Thus, it held the notices of Young and 
‘Reams should not have been approved and the attempt to do so was’ 
void. The Division further held that a homestead may not be initiated - 
by more than one entryman and that since the application to enter 
filed on October 5, 1960, was not accompanied by final or commutation 
proof it was not subject to allowance. Ackermann’s appeal was dis- | 
missed, the allowance of Young and Reams’ entry vacated, and the 
~ files prdored to be returned to ie land office for “further processing | 
consistent with this decision.” — 7 

- Ackermann contends on appeal to ih Se that his settlement af 
was prior to that of Young and Reams, although subject when made 

to the existing entry of Seifert which Seifert abandoned on April 15, 
1960, and eas relinquished on May 2, 1960; that his, eo 
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mann’s, notice of lone was filed on May re 1960, after Seifert’s | 

_ rights had terminated and. before any other rights. had: intervened ; 
- that the settlement notice of Young and Reams. was filed on May, 19, 

1960, at.a ‘time when Ackermann’ s rights had already. attached. He 

. praysthat the Secretary reverse the decision of the Division of Appeals. 
dismissing his appeal and requiring him to initiate a contest: action — 


against the Young and Reams settlement, and determine which of the 


‘Settlements 1 is valid. In his answer, Young contends that the ultimate 
question as to which settlement is to be. recognized is .a.mixed ques- 


tion of law and fact which. should not be. decided 1 in 1 the absence OF a - 


; record on the factual issues. — 
_-On December 18, 1961, aeaintale eecsahd een es ccna - 
to the Secretary, ane filed a new notice of settlement.and applica- — 
tion for homestead entry bearing his name as the only settler and ap- 
plicant and. referring under each item of information to be furnished 
therein to. the information included in the notice filed May 12, 1960, 
- and the homestead‘application filed October 5, 1960. . Young also filed 
a quitclaim deed by which Reams purported to convey to Young all of 
his interest in the land. described in the notice of May 12,1960. - 
| Young. also appealed to the Secretary in his own ee conceding. 
that the homestead. laws make no provision for settlement upon. @ 
homestead by more than one entryman. He.conténds, however, that 
the Division of Appeals erred in holding that the application to enter 
of Young and Reams filed on October 5, 1960, was not allowable be- 
cause it was not accompanied by final or commutation proof for the 
reason that it was not an.application for patent but.simply. an applica- 
tion for entry filed in recognition of the fact that the land had been 
surveyed.t. He concluded that the decision appealed: from merely va- 
cated an “allowance’’ of the homestead application filed.on October 5, 
1960, without affecting the location notice filed May 12, 1960, or his 
absequent application . for. homestead entry filed. on ‘Decenbar 18, 
1961, and, by dismissing Ackermann’ s appeal, left the parties as they 
_ were before the vacated allowance. He ee eu on if his — 
views of the decision areerroneous. — 
- On August 27, 1962, while his socal was ee before ‘iis oe . 
_ tary,. Ackermann filed final proof on his homestead, showing residence, _ 
- eultivation, and improvements totaling $18,150, including: a $10,000 — 
house. Exterior and interior pictures of the house. indicate that itis — 
spacious, attractive, and that it contains an attractive, electrically- 
| equipped Iitchen. The proof indicates that Ackermann has resided on 


-1He record nee that U. 8. Survey No.: 8751 was approved April 25, 1960, and officialiy 
filed on July 18, 1960. . 
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; the homestead : since o August ce 1960, and his family since March 15, 


ri 1961. | | 
Tam sanable to find that diene § is any ee for Ae leenann to 
bring a. contest: against a subsequent settlement. claim. The: Depart-_ | 


ment. has consistently held that the rights of a homestead settler on 


- ‘public land attach instantly on the filing of the relinquishment ofa 
_ prior entry and are superior to those of a homestead settler who 
Initiates: his rights subsequent to the relinquisliment. Rickhers v. 


Tisher, 19 L.D. 421. (1894) ; Dowman v. Moss, 19 L.D. 526 (1894), 
affirmed, Moss v. Dowman, 176 U.S. 418, (1900) ; Spring v. Lembold 
et ab, 95 L.D..37 (1897) ; McNamara v. Morgan, 34 L.D. 257 (1905) 3 
| Citas v. State of Alabama, 46 L.D. 268 (1917) ; Bauer v. Nuernberg, - 
46 L.D. 872 (1918). It is true that in Mewbanks v. Thompson, 22 
L.D. 490 (1896) , reversed on other grounds i in Walton v. Monahan, 29 
L.D. 108 (1899), and Wood v. Bond, 28 L.D. 369 (1899), the Depart- 
ment refused to recognize any rights in a settler who went upon land 
covered by the entry of another under. an agreement with the prior 
entryman that the entry would be relinquished for ‘his benefit and 
who subsequently. took no action to obtain the cancellation of the — 
entry by inducing the entryman to file a relinquishment or by initiat- 
ing a contest against the entry, and the Department recognized rights 
in' the subsequent homestead applicant who obtained the relinquish- 
ment of the previous. entry. But~in: this ‘case ‘the ‘first-.entryman 
relinquished in accordance with ‘his agreement very: soon. after 
Ackermann went upon the land: Ackermann continued to occupy ‘and 
improve the land and he took the necessary action to formalize his set- 
tlement, as required by the act of May 14, 1898, as amended (48 U.S.C., 
1958 re sec. 871), by filing a notice of settlement j in the local land 
office. ‘However, the land office did not attempt to apply the rule 
enunciated in these cases to Ackermann since it advised him to bring 
a contest against the subsequent settlement of Young and Reams. For 
this, I find no justification. The settlement of Young and. Reams, if 
a joint settlement was possible, was subsequent in time to- that of 


Ackermann which became fully effective, all else being regular,- as: 


~ goon: as Seifert Sr re his a, and it was: also subsequent | mn 

right. | ee 
Now that Ackermann has filed his final a other interested. per- 

sons can institute whatever proceedings they consider proper to the 

‘presentation of their obj ections to Ackermann’ S ae or in 1 support of — 

| their own claims to the land. | | 


There remains the repre of thew action of the Digsion of ep ee 


oe holding that. Young and Reams’ homestead aepleaon: was not pone | 
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are ‘Since diey: adic that there is no provision in 1 the hewnatéad 


; law: for settlement or entry by more than one entryman, it was proper a 
to'vacate the allowance of the entry for this reason alone... Thus it — 


is unnecessary to consider whether: the other reason. relied Le is 
‘sound. : 
Ttis not. now necessary to dispose of ‘onher mattérs. of Pick or law | 


a which may be important to the resolution of the. conflicting. claims. 


The effect of this decision, then, is that Ackermann’s settlement, if 
otherwise valid, was ‘effective ‘smmediately atter Seifert filed his re- 


linguishment, that. he.is under no obligation to. institute contest pro- 


ceedings against Young, and that the allowance of Young and Reams’ | 
application for homestead entry stands vacated. 7 
_ Therefore, pursuant to the authority delegated to. the Solicitor a 
“the. Secretary of the Interior (sec. 210.2. 2A (4) (a). ‘Departmental 
Manual; 24 F.R. 1348), the decision appealed. from 1 1S reversed i In part 3 
and affirmed In part. | | : 
| "Banner F. Hom, 
Assistant Soliettor. 


| “ROBERT af SMART Er AL, 
; A-29677 ; | . a Decided July 26, 1963 | 
Oil and Gas aided Assignments or Transfers—Oil and. Gas Leases: Acquired | 


Lands Leases : 


Where a partial assignment of an acquired lands oil aid gas ‘lease is 
- timely filed but is not accompanied by the statement of the assignee ‘as to 
whether he is the sole party in interest in the assignment, as required by 
regulation, and such statement is not filed until after the oe of oues 

| lease, approval of the assignment 5 is properly. menue : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Robart L Smart and California Oil Company have settled to the 


~, Soccer of the Interior. from a decision dated May 29, 1962, by 


which the Division of Appeals affirmed a decision of the Bastern 
States land office denying their request for approval of a partial 
“assignment of Smart’s oil and gas lease, BLM-A 017162, to California 

— Oil Company on, the ground that the request for approval was not. 
accompanied by the statement of the assignee’s interest in the assign-_ 
ment required by departmental regulation 43 CFR 192.140. | 


The Smart lease was.issued sioctive December 1, 1951,. and wasex- 


tended ues November 30, 1961. Request for approval of Smart’s | 
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partial assignment to California Oil Gompany was filed October 26, 
1961. The request, was, admittedly, not accompanied by’ ‘a ‘statement : 
: describing the’ assignee’ s interest and that of any others: ini’ ‘the assign- - 
‘ment’ and none was filed until January 3, 1962.° On’ December’ 11,. 
4961; the land office issued its decision stating that the: assignment | 
Poul not be recognized or approved and was Siereiors ineffective: to- 

: segregate the parent lease and the assigned portion and extend them 

' for two: years and that, in the absence of such extension;, the’ lease 
| expired ofits own ‘limitation on November 30, 1961. 

"Section 30(a) of the Mineral Leasing Act, as amended (30" us. .C, 
- 1958 ed., sec. 187 a) provides i in applicable part that: °° oor 
as ‘any ‘oil or gas lease * * * may be assigned or subleased, as sto all or r part 


of ‘the acreage included therein, subject to. ‘final approval by the’ Secretary and 
As to either’ a ‘divided: ‘or undivided interest therein,. to. any” person or persons 


oe “qualified. to: own: a. lease’ under: [this Act], and‘any. assignment ‘or ‘sublease’ shall - 


take. effect:as-of the first ‘day-of.the lease month following. the ‘date’ of: filing. in 
the proper land office of three original executed counterparts thereof, together 
with any required bond and proof of the qualification under [this Act] of the 
assignee. or sublessee to take or hold such lease or interest therein. * * * The 
Secretary shall disapprove the assignment or sublease only for lack of qualifica-- 
tion of the assignee or sublessee .or for lack of sufficient bond: * * *, 

The applicable regulation, .43 CFR-192.140,1 provides in pertinent. 
part: | 

* * * The assignment or sublease must be accompanied by a signed statement: 
by the assignee or sublessee that he is the sole party i jn interest 1 in the assignment 
or sublease ; if not, he shall: set forth: the names:-* *.)* ‘of the other interésted 
parties. [If there are other parties interested in the assignment. or’ Sublease, a 
separate statement must be. signed by them and by the assignee or sublessee 
setting forth the nature and extent of. the interest of. each, the nature ot ‘the 
agreement between them, if oral, “and a copy. ‘of such agreement if written. * oe 
Sich’ {separate} ‘statement. Tand ‘written agreement, if, any], must: be filed not 
. later than 15 ‘days ‘after ‘the “filing of the assignment. or. sublease. Subject to: 
final approval by the Bureau of Land Management, assignments’ or ‘subleases. 
shall take effect.as of the first day of the lease month. following: the. [late] date 
of filing in the proper land office of all the papers required by §§ 192.141 and 
192.142... No assignment will be approved if the assignee‘or .sublessée [or-any 
other parties. in interest] are. not qualified to take and hold .a lease. or if their 
bond is insufficient | OF if. they fail to file the statement. required : ‘by ‘this. 
section. ‘* * & | — : 

The appellants contend that the onincon: as a Pinte Is: vague aad 
misleading and that as. interpreted by the Bureau it. exceeds the au- 
thority of the Secretary; ; that neither the statute nor the regulation 
imposses a penalty for failure to comply with the requirement for 





' 1Thig regulation is one dealing with oil and: gas leases on public taade but ig tneorporated 
by. reference and made applicable to nequired lands leases, - 43.CFR 200.3. . 
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cane the sole party i in interest statement; and. that their ESionicss sages 


~ ‘should be approved. effective as of the fir st day of the month followi ng oBe 


| the filing of the: assignment. - 7 7 
“Section 32 of the Mineral Leasing Act. (30 U. S. C, 1958 eil.; , See, 189) 
anthorizes the Secretary of the Interior to prescribe necessary and. 


. | proper . rules and regulations and to. do. anything. necessary to carry a 
out the purposes of the act. . This 3 is clear authority to the Seer etary 


to adopt. regulations governing assignments. of oil and gas | leases; pro- 


2 vided, of course, that ¢ any such regulation does not contravene. a PTO: 


. “Vision. of the act. 


_ - Section 30 (a) of 1 the act: ence ee an ea upon ¢ mines. ce 
Z val, shall take effect as of the first day of the lease eth following 


‘the: filing of the assignment, together with any ‘required bond aad 


: proof. of the aualiheation: of the assignee to take. or hold a lease. . ‘Tt ae, 


also provides that the Secr etary shall disapprove an assignment, for 
lack of qualification. of an assignee. There. seems to be no question 
then that the Secretary may properly adopt : a regulation having for 
Its purpose the ascertainment. of facts. establishing the Ceara 
of an assignee... as oe | : 

The. rapalatind. in ‘question fa iat purpose. “The experience of 


| the. Department, has been in. many instances. that an applicant for a | — 


lease or a lessee may not be the real party. in interest in the application | 
‘or lease and that he is no more than a dummy or front for others: who 
are the: real parties in interest. The real party in interest, is not dis- 
- closed. because he is not qualified from. the standpoint of acreage hold- 
ings or for some other reason to hold any interest in the lease. See, 
for example, Antonio Dikocco, et al., A-26434 (July 11, 1952), ~The 


“te regulation. 1s designed to ferret out such situations ad to. insure as 


far as possible. that, leases are assigned only to those who are qualified 


_ to hold them. ‘Thus the regul ation 1s necessary to: establish the, quali- 7 


< fications of: the real parties. in inter est. in assignments. 


= The appellants concede. this, but. they. contend that the regulation . es 
is. vague and: misleading. Jt. is difficult. to follow their reasoning so. 


| far as the i issue In this case is concerned. Section 30 (a) of the statute | 
provides that an assignment: shall take effect the first of the lease 


| ~ month following the filing of the assignment together with proof of » ; | 


| the, assignee’s qualifications and any required. bond. The regulation | 


a8 states plainly. that the assignment‘ ‘must be accompanied by” “thie sole 


| party in interest. statement. There is no vagueness or uncertainty . 


there.’ ‘The appellants say ‘that succeeding sentences in the regulation _ 


 requite the filing of a “separate statement” if parties other than the 


7 ‘agsigmee. have an interest and that “Ts]uch pu statement” must | 


a 705-101-632 a: | 
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be filed ere 15 days after. the assignment is filed. .The appellants 


SAY that it is not clear whether “such separate statement” refers to the 


“separate statement” required of parties other than the assignee or 
the statement. required of the latter. to be filed with the assignment. 
There seems to be no question at all, from the standpoint of normal 
grammatical construction and the context of the regulati on, that “such 
separate statement” refers to its immediate antecedent, “separate state- 
ment,” and not to the earlier “statement” required to be filed with the 
: assignment. Thus only by labored construction can it be said. that 
_ there is any confusion in the regulation as to when the sole party in 
- interest statement is required to be filed. But even if there were any 
F question, it would be simply whether the statement hag to be filed with 
the assignment or within 15 days after the assignment is filed. Ap- - 
pellante did not file the statement until over two months later. 
Appellants contend that the regulation is vague and confusing in 
another respect. They point to the provision in the regulation that 
assignments shall take effect as of the first day of the lease month fol- 
lowing the date of filing “of all the papers required by §§ 192.141 and 
192.149.” Those sean do not specifically mention the sole > party | 
in, interest statement; it is mentioned only in section 192.140. 


. At the outset it may be noted that section 192.141 provides ‘had as- | _ 
signments minay be made on Form 4-1175 or exact reproductions 


thereof. Form 41175 includes a sole party in interest statement to be — 


answered by the assignee. Thus appellants’ contention could not apply = 


to assignments made on Form 4-1175. 
~The assignment in this case was not made on the aes and pre- — 
sumably all of the papers required by sections 192.141 and 192.142 
were filed with the assignment. This leaves the question whether the | 
provision in section 192.140 relied on by the appellants requires theap- 
proval of their assignment as of November 1, 1961, although the sole. 


party in interest statement was not filed until January 3, 1962. This. _ 


might be the literal interpretation of the provision. but it sould be an 


: unreasonable one. Section 192.140 clearly requires the sole party in 


interest statement to be filed-with the assignment. The section also 
provides that no assignment will be approved if the assignee or any 


other parties in interest fail to file the statement required by that sec- 


tion. It would be wholly illogical to say that the statements which are — 
__ required to be filed with the assignment or within 15 days thereafter 
and which are a prerequisite to approval of the assignment are not: 
required to be filed before the assignment can become effective. The 
history of the regulation shows that the provision referring to the 
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: fling se ihe: papers ‘required by sections 192. 141 and 192,149 was in — 
section 192.140. before that section was amended to include the require- 
ment for filing the sole party in interest statement. 43, CFR, (1954 | 
rev., 192.140. Prior to the amendinent, section 192.140 did not require 
the ling of any papers. All such rouairements were to be found in _ 
~ sections 192.141 and 199.142. It is evident that failure to amend the 
provision in section 192.140 to refer to.the filing of papers required 
by that section was due to inadvertence and not to design, ss 
This lack of clarity in section 192.140 does not, however , permit the 


a appellants to invoke the benefits of the well-established rule: that be- _ 
fore a person can be deprived of a statutory right for failure to comply 


with a regulation the regulation must be so clear as to leave no room 
for disregarding the noncompliance. Madison Oils, Inc.,T.F. Hodge, — 
62 LD. 478° (1955). Section 192.140 plainly requires aan assignment . 
“to be accompanied by” a sole party in interest statement. Ther eisno 
ambiguity or lack of clarity here, and compliance with it by the ap- 
-pellants would have preserved their right of assignment. | | 
‘The appellants assert that no penalty is prescribed in the reoulation | 


- for failure to file the statement, therefore, that to attempt to penalize 2 
them by refusing to approve the assignment is to go beyond the statute. — } 
As we have seen, the requirement for the statement has as its purpose 
the establishment: of the qualifications of the assignee. Section BO(ayo 
of the statute provides that an assignment becomes effective only after = 

_ proof of qualification of the assignee is filed, other requirements being» 
-. met. The appellants are not being subjected to any penalty over and. 


above what the statute itself provides. | 
The fact is that the appellants are not being penaleed ee be: | 


. cause they did not file the sole party in interest statement. with the » ee 7 
assignment. They are suffering the consequences of not having filed . 
it in time to permit the assignment to become effective during the life es 


of the lease. Ifthe asslonment, here had been filed at any time prior to. | 


October 1, 1961, without.the sole party in interest statement and that unas t 


- statement had been filed in October 1961, the assignment would have. : 
been approved, all else being regular, ‘because the assignment would 
have become effective on November 1, 1961, before the lease term ex-— ; 


- pired (on November 30, 1961). In Sthee words, the action taken by <..* | 


the land office here was bie same as the action it would have taken if — | 


_ only one copy of the assignment had been filed on October 26, 1961, and : 


the two remaining required copies had not been filed until J anuary 3, : 
1962, or if a bond had been required but not filed until J anuary 3, 
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| 19622. Of. Donald K. Ladd et al., 68 LD. 169 (1961) ; ‘Joe r. Juhan, “: 
‘A: 28667 (May ein , 1962). “It is ae erroneous to characterize the re- 
fusal to approve | the assignment as. the imposition of a penalty simply 
for failure to file the statement with the. assisnment. | 
This is also the answer to appellants’ argument that. the statute 


| limits the power. of the Secretary to. disapprove assignments and that | 


| the. failure to file a sole. party in interest statement Is not. one of the 
4 grounds enumerated i in the statute. | | | 
In short, it is the position of the Department Hint ie Ce 
requirement ‘for the filing | of a ‘sole party | in interest statement j isreason- — 
able and proper, that the statement is. clearly and. plainly required to 
; be filed with the assignment, and that if the statement is not filed prior 
| to the begi inning of the last month of the lease term. approval of the 
‘Assignment may | ‘be withheld since approval of the assignment would. 
be ineffective. Franco Western Ou Company . et ah., 65 I. D. 816. and 
497 (1958); Safarit, et ad. ve. Udall, 804 i 2d 944. (1962), cert. denied, 
871 U.S. 901. | 
Therefore, pursuant to the niuthority delogeled to the Solicitor by 
| the Secretary of the. Interior. (sec. 210.2.2A (4) (a), Departmental 
Manual 24 F. R. ban); ‘the decision sits from i 1S. 3 affirmed. | 


fe oe eR ie “Assistant Solicitor. - 


“NEWELL A. J OHNSON ET ALL 


829236 a ; | Decided July 31, 1963 


‘Riles! or Pradtiod: Appeal Standing to Appeel—Grazing 3 Permits and 
Licenses: Appeals oe 


ve decision. by. a ‘hearing examiner. denying a moon to. vacate: a decision 
‘of a district manager of a grazing district on only one of the issues raised’ 


by an appeal from the district manager’s decision and indicating that a 


hearing would be held: on other issues raised by the;:appeal is not :a: final: 
- disposition. of the. appeal but is din ‘the nature of an. interlocutory. decision’ 
_ which is not appealable prior to the rendering of 2 decision by the hearing: 
examiner on the ‘mer its: of the whole appeal, and an Byes from euch A. 
' decision” will be dismissed, as premature. | | 


p32 2 Surely: tlie: ‘uopelidnts @ould. not ‘contend that’ Sf: ‘they: nad. filed iiss ‘than. ‘the: thiee origi- te 
; al counter ‘parts of the. assignment on October. 26,1961,.and-had not. completed the filing of. | 


“a thé temaining’ ‘required counterparts until J anuary 3, 1962, the. Department. could not refuse ; 


tofapprove :the assignment: : - Yet: section ‘30(a)- does not say: that. the: Secretary may: dis: | 
approve an. assignment because’ less than the three required copies are ely. filed. . 
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Rules of Practice: “Appeals: ‘Standing to Appecl—Grazing Permits and | 
, ‘Licenses: ‘Appeals _ oo ek | | na, ee 
_ Where. a hearing examiner limits testimony iy one of ie issues cpalsed by 
oe an ‘appeal to him. from a decision of a district manager of a grazing district, 
 penders a’ decision ‘thereon, and orders a hearing on the remaining .issues 
raised by the appeal, an appeal to: the Director, Bureau of Land Manage- 
i + ment; from the hearing examiner’s decision on that phase of the: appeal may . 
“eae DOs deferred until the hearing: examiner ‘renders his decision on the remain-. 
ine issues. Oo of Bee z 


APPEALS’ FROM THE BUREAU OF LAND MANAGEMENT | 

“On September 1%, 1959, ‘the district, manager of the Fillmore Grazing | 
District in Utah issued separate notices to Newell A. Johnson and Joy 
A. Johnson in her own behalf and in behalf of the Estate of Rachel 
C. Aagard, deceased, notifying them that their grazing permits dated. 
August. 97, 1957, for use within the House Range Unit of the district — 
were subj: ect, to cafieallation pursuant to the provisions of section 161.9 _ 
(d) and section 161.6(e) (14). of the. Federal Range. Code because of 


their failure to pay the portion of the cost of the division fence between 


: sheep arid cattle grazing in the House Range Unit. assessed to them. 
On October 12, 1959, the. district manager issued. further notices of 
the cancellation of oe grazing permits, | 
The persons s SO notified filed their appeals « on. November 2, 1959 ),alleg- | 
ing, among. other things, that. they should not be required to share in 
the cost of the fence because they were receiving no benefits from it. 
On November oT, 1959, the same persons. filed a joint. motion to vacate 
and set, aside the decaon: of the district manager from which they had 
appealed on the ground that because the matter of the division fence 
and the apportionment of the cost had not been presented to the advis- — 
ory board of the grazing district for its advice and recommendations 
_ before. commencement of the construction of the fence in February | 
1957, as required by section 161. 13(e) (8) of the Federal Range Code, 
the manager acted illegally and without authority in canceling their 
permits because of their failure to pay assessments for contribution to 
- the cost of the division fence. On December 2, 1959, the State Super- 
visor of the Bureau of Land Management filed a motion to dismiss the _ 
appellants’ motion on the ground that the appellants were attempting — 
to raise new grounds of appeal not indicated within the period allowed 
for taking an appeal. A prehearing conference was subsequently 
held and on December 17, 1959, the hearing examiner issued an. order 
denying the Bureau’s motion to dismiss and setting a hearing on the. 
| appellants’ motion, The order recited that the motion to vacate was 
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based on an issue properly. raised in the appeal and that this issue 


 yaised a procedural question which should be considered prior to a 


‘determination of the merits of the main issues raised in the appeal. 
The order further stated that testimony at the hearing would be — 
limited to the issue of the district manager’s commence, with the pro- : 
cedure set forth in the Federal Range Code. | ne fe | 
At. the. hearing, the testimony. was limited to the issue miiethse the 


district manager presented to the District Advisory Board the matter 


of, and obtained its advice and recommendation on, the construction 
~ of the division fence.and. the apportionment of tho. cost. among: the. 
permittees within the unit before February 10, 1957, when construction 
“was conimenced, 
- In his decision dated Okihes 31; 1960, the shea examiner : found | 
that the evidence submitted at the hearing showed that the proposal 
to build the division fence and to apportion the part of the cost not — 
borne by the Bureau among’ the permittees had been submitted at a 
meeting of the permittees of the Howse Range Unit on August 9, 1955, 
and had received their tacit acquiescence. He also found that the 
matter was never formally submitted to the District Advisory Board, 
although opinions of board members were expressed in board meetings 
from 1954 on and the board members fully understood how’the cost of 
the fence. was ‘to. be-allocated among, the range. users inthe House. 
Rangé Unit.. He. eoncluded that because there was no showing that 
the board was not given sufficient opportunity to give advice he was 
unable to conclude that the action of the district manager was arbi- 
trary and capricious. He therefore denied the appellants’ motion 
to vacate and remanded the appeal to the district manager for the set- 
ting of a hearing “on the remaining issues raised in the appeal.” 

The appellants filed an appeal to the Director of the Bureau of Land 
Management. 
~ In his decision of September 29. 1961, the Director held ae the: 
appellants had no standing to. appeal ‘babatise the::decision*‘of the” 
examiner was interlocutory in nature and not a final order or de- 
cision contemplated by the rules, as an appealable order. The de- 
cision dismissed the appeal. — However, it also Specifically, athrmed | 
the decision of the hearing examiner. | 

In their appeal to the’ Secretary, the ‘appellants. contend chat the | 
Director erred in failing to consider the issues of law regarding the 
7 procedure under the Federal Range Code raised by the appellants’ : 
appeal to him; in holding that the sole issue before him was the stand- 
ing of the. appellants to. appeal at that: time from the decision of the 

examiner; and 1 mn. holding that. the examiner’ Ss decision v was: ‘interlocu: _ 
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| tory ae not abit ts appeal. They. point to ans fact that the Di-- | 
-rector’s decision affirmed the decision: of the hearing examiner and — 
: express. concern, that.if the Director’s decision, is. permitted . to. stand a 
| they will have no opportunity to have the 1 issue decided by the hear- 
ing examiner reviewed by way of appeal. 

“We can appreciate the dilemma of the. appellants, aa we eae 
is brought about in large measure by the wording of both the hearing 


- -examiner’s decision and: that of the. Director. While. holding that the : 


appellants could not appeal at this time from the examiner’s decision, a 
at the same time the Director affirmed. that, decision. instead of merely - 


- dismissing the appeal, thus leaving the appellants with the i impression 
‘that the Director: concurred in the. holding of the examiner... Such 
obviously. is not the case, since the Director did not concern himself 
ha the merits of the appeal. | a ee ee 

. Presumably the hearing examiner, hea faced an ihe ‘iotion to 

| vacate the decisions from which the appeals were taken.on the: ground — 

that the district. manager lacked authority to cancel the. appellants’ - 


permits, determined. to hear. evidence on this point alone and to defer — 


2 ‘hearing evidence on the other. issues ‘raised by. the appeals on the 
premise that if he found for the appellants on the issue of the district 
/ manager’s authority. the other issues raised by the appeal would become 


—moot:... When ‘he ‘held: against the appellants on this point, he ordered. | 


| that another. hearing: be-held at which’ the appellants: could: present 7 
their evidence as to the. Fens Issues veers in their appeels to 


| . him. 


The heari ing ¢ examiner r could have ponditiadl ihe takiiig of testimony ; 


: on all issues raised. by the appeals, including’ that which was the sub- — _ 


-. ject. of the motion. to vacate, at one hearing in. which event: he: would 


have rendered one decision, from which there would. be no. question of | 


the. appellants’ right to: Bones to the Direetor.. However, having 


a _ chosen to.confine himself to the. single. 1 issue: raised: by: the: motion, he | 


should have pointed ‘out! in-his decision of. October. 31, 1960, that any | 


appeal from. his holding on: that ‘phase: ‘of: the appellants case should _ 


_ -be-deferred ‘until his decision on the other 3 issues raised by. the appeals 3 
| was rendered. : E : 

_'. In the same manner, a Director; erie oy refusing a enter- 

| tain. the: appellants’: appeal from the hearing” examiner’s decision, — 


-_. should have made clear to the appellants that their appeals from the z., 
hearing examiner’s decision on one of the issues raised: by their original 


appeals from the district manager’ s decisions would not be considered _ 
_ until after the hearing examiner had heard and disposed of, by way of | 


‘ a final: decision, all. of the, other. 4 assues- ‘raised: oe those: pa ~The. —_ . 
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_ Director should not have affirmed the hearing examiner ’s ; decision put 
simply dismissed the appeals. . | : 7 
The Department looks. with disfavor on sppéils + sich are. ntet : 
locutory in nature. Until a final decision on ‘a matter is rendered by | 

the officer authorized to ‘decide an: appeal initially, the Department is, 
not disposed to interfere with the handling of the case by that ‘officer. 

To do otherwise and to permit piecemeal appeals from decisions by — 
that officer which are not dispositive of the. whole controversy. merely 
_ ‘delays the matter and results in the Director and the Secretary having 
to consider the case several times rather than once. Of. United States 

v. William A. McCall and Olaf H. Nelson, A-29161 (July 30, 1962), . 
and United States v. Reed H. Parkinson, 65 I.D. 282 (1958). 
~ The examiner’s decision in this case was not a fiinal disposition of 
the appeals. ‘While it was-rendered in response to a motion to vacate: 
the district manager’s decision, it, after a full hearing, disposed of,, 
finally as far as the examiner was concerned, ony one or the issues. 
Taised by the appeals to the examiner. | : 

For the reasons indicated above, the Départnient 3 Is not ee to: 
consider the correctness of that decision until such time as the hearing 
‘examiner shall have decided, the other 1 Issues since ey the ee 
appeals, 
| Therefore, i in the circumstances of ics case, “tis matter will be re- 
manded in order that the appellants may be afforded the opportunity 
to present their case on the balance of the issues raised by their original. 
‘appeals to the hearing examiner. Since the appellants have had full 
opportunity to present their case on the one issue already decided by the 
hearing examiner, no further evidence or argument oy be preenee 
at the forthcoming hearing on that issue. - 

_ The appellants’ may, following the hearing examiner’s decision on 
the balance of the issues raised, appeal to the Director of the Bureau 
‘of Land Management from the decision of October 31, 1960, which 
will be ‘considered, for the purposes of that appeal, as having been: . 
rendered on the same date as that of the hearing examiner’s decision. | 
on the remaining issues. _ 
_ Accordingly, pursuant to the authority delapated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.24 (4) (a), Departmental | 

Manual; 24. F.R.-1848), the decision of September 22, 1961, is affirmed | 
so far as it dismissed the appellants’ appeal and raversed so far as it. 

affirmed the hearing examiner’s decision of October 31, 1960, and the 
ease Is s remanded for further action consistent with. this decision. | 


Ernst F. Hom, | 
_ Assistant Solicitor. 
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SHELL om. COMPANY ET AL. 


-A-29460. 7 3 _ Deoided August 2, 1963 


Outer Continental Shelf Lands Act: Oil and Gas Leases 
Barging costs are ‘a relevant matter ‘to be taken into account in computing 
“the royalties due the United States where there As no bona fide étsablished 
market at the field or area where the leases are situated. - The. Secretary 
has. discretion to. determine. the method. gf establishing an allowance for 


A cs mae lalate 


barging costs. | | a 
APPEALS FROM DECISIONS OF THE GEOLO GICAL SURVEY | 


The companies 1 have filed timely appeals with the Director, oe 
logical Survey, from determinations of the Oil and Gas Supervisor, 


Gulf Coast Region, New Orleans, Louisiana, that no deduction for. oe 
_ °, barging costs from the lessor’s royalty interest would be permitted in 
computing the royalty payments due the United States under the terms _ 


of certain leases issued pursuant to section 8 of the Outer Continental : 


Shelf Lands Act, 48 U.S.C., sec. 1887. The leases involved as to each — —. 
appellant, the dates of the Supervisor’ g determinations, and the dates. 


of the filing of the appeals are shown in Appendix I, hereto. 


8 een ARYA TEED Lt ae ca 
— 
avetee 


The Secretary: has exercised his supervisory jurisdiction over. the 





its jurisdiction ade ihe provisions ‘of the Outer Continental Shelf _ : 7 
. Lands. Act, 67 Stat. 462, hereinafter referred to as the Act. The — 


appeals ee been. consolidated for decision: since’ they involve sub- 
~~ stantially the same question of fact. and-law,. and have been referred | 
by the Secretary tothe Solicitor for decision. 


AH the appellants have taken the position, in general, that side 7 


the law, the regulations, and the terms of their leases, it'is required, or 
contemplated, that royalty payments be computed on the basis of the 
= of production at the wellhead or onthe lease premises. They 7 
rgue, further, that the value of such production for royalty computa- | 
tion should éherefore be determined by deducting the cost-of moving 
the crude oil from the e lease ase premisesto the 1e,onshore point of sals point of sa > from 
the sellit ne selling price at, that. point. EY Shell concludes it is entitled to deduct 
cactual, reasonable t transportation costs, but requests, in the alternative, 


that an allowance for such costs be “based upon a proper and fair . 
formula of the cost of Haneporues: 2 Sinclair, co and Tenneco 








1See Appendix I. 
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| tae the position. that they should. be allowed the actual. cost: of such - 
transportation from the area of production the sale terminal On- — 
(Shore; Gulf requests an allowance of “reasonab e aaa 7 


Ma anime 





beet Supervisor: was s required to give notice and dL hearing ¢ to the lessees i. 


nr retnaarenenn teeth PAIR 8 at arte 


"Section 8(b) of the AG provides a as s follows: 2 


An oil and. gas lease issued. by the Secretary pureuaut to [the Act] shall Ce, 
(3) require: the payment of a royalty of not less than 1244 per centum, in the | 
amount or value of the production saved, removed, or sold from the lease, and (4) 
— contain such rental provisions and such other terms and provisions as the Secre- 7 
- tary may prescribe at the time. of offering the area for lease.” ? (Italics supplied. Bhs 


The Act also grants the Secretary discretionary authority to pre- 
eeribe such rules and regulations as may be necessary to carry out the — 
: provisions thereof, and expressly provides sanctions for their vio- 

lation® The applicable regulation of the Department. telat to 
Outer Continental Shelf leasing provides that: 


~ 201, A Royalties. Royalties shall be at the rate specified : in the awe but in 


or value of the icductiow saved, removed or sold from the lease * * #4 


The Department’s operating regulations governing oil and gas: 
lease operations on the Outer ‘Continental Shelf provide: | 


250. 64 Value basis for computing royalties. The value of production, for the 
purpose of computing royalty, shall be the estimated reasonable value of the 
product as determined by the supervisor, due consideration being given ‘to the 
. nt highest price paid fora part or for a majority of production of like quality in. 
Ne the same field or area, to the price received by the lessee, to posted prices, and to: 
“\ other relevant matters. Under no circumstances shall the value of. production. 
“¥ * * *,be deemed to be less than the gross proceeds accruing to the lessee from 

‘-- the sale thereof or less than the value computed on such reasonable unit value 


RS om shall have been determined by the:Secretary. In the absence of 200d: reason 


_--~to the contrary value computed on the basis of the highest price paid or offered 

at the time of production: in a fair and open market for the major portion of 

_ like-quality products produced and sold from the field or area where the leased: 
Jands are situated will be considered to be a reasonable value.’ : 


The leases involved i in these Ban contain the following pertinent | 
“provisions: — | | | wae + 2 


‘Sec, 2 ‘Obligations of lessee. In. consideration of the. for egoing, the lessee = 
. agrees: * * * (qd) Rentals and Royalties (1) To pay: rentals and. royalties as 


follows: * * * Royalty on production. To pay lessor a royalty of 16% per- — 


cent in amount or value of peeenenen saved, removed, or Sold from the leased 
area. ; 





243 U.S.C., sec. “1887(b). 

243 U.8.C., see. 1334(a). a! 7 » ae _ Se GeH  a 
443 CFR 201044, 00 00 0 0 ; = * a 
530 CFR 250.64. 3 a Bb pif 2 pes ONE 
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@y It is "eeitetly agreed that ‘the Secretary may establish ean: 
minimum values for the purposes of computing royalty on products. obtained ee 
from this lease, due consideration being given to the highest price paid for a — 
part or for a majority of production of like quality in the same field, or area, to - 
_ the price received by the lessee, to posted prices, and. to other relevant matters: 
Each such determination shall be made only after due e notice to the lessee and ¢ a 
reasonable opportunity has been afforded the lessee to beh heard. | 7 


ay eee 


_ These provisions follow very = the wording of the Mineral | 


under,’ aid: ie Perens provisions of the Me lands ‘leases issued 
by the Department. am ae 

_. The basic problem created by ths necessity of BARS high per | - 

centage of the crude oil produced from offshore leases issued. under | 
the Outer Continental Shelf Lands Act ‘efdelivery pi “Poitits yon shore 

has ‘been. under consideration in: the Department “for a number of 
years. In recognition of the problem the Geological Survey has con-. 
ducted extensive long-range studies of barging operations from the — 
‘Government’s leases in the Gulf of Mexico to the lessee’s several de- 
livery points along the shore. In thesé studies s the hey. have received — 
the full cooperation ‘of the ‘appellant_lesse lessees, and. “others> who have — 
voluntarily supplied statistical information on their barging. opere: : 
tions. : : 
These siudied reveal that there are numerous unusual ane. com- 
plex factors attendant to thet (barging of oil from Outer Continental. 
‘Shelf leases. Among these are the@iiustally high costa involved in — 
the purchase. and maintenance of sea-going barges and tugs, channel ~ 

. depths, tides, weather, availability of terminal capacity, and produc-— 
tion difficulties ‘peculiar 1 to offshore ‘Operations. Other factors affect- 
Ing the cost of bar: ing t the production from these Outer Continental _ 
‘Shelf leases t6-onshore delivery_poiit sare the volume of crude avail- 
able, the distances traversed, and the type of Dare OR contract Ba ti, 
— tered into by lessees. - : _ 


oe ee { a 
écf, 30 U.S. C. see... 226 (a) and (b); 80-U-.8.C.. sec. 189. Oil. and gas leases executed: 
pursuant to the Mineral Leasing Act have been construed to allow for, the deduction of 
transportation costs. in the computation of market values and royalty i interests. See. 
United Stakés vy. General Petroleum Corporation “of California, 73° FT “Pupp. 225. (S.D. 
Calif. 1946), at 263... (fhe computation formula set forth therein was affirmed on . 
appeal, Continental Oil “Company vy. United States, 184 F. 24 802 (9th Cir. 1950), at 
818-820. It is “worthy of note. that onshore pipeli ine transportation was involved in the . 
General Petroleum case, whereas the instant facts relate to offshore barging, a distinguish- : 
able mode. of transportation. For a review of State decisions which have allowed the — 
deduction of onshore transportation.costs in the computation: of royalties, see 3A’ Summers,. 
The Law. of Oil-and Gas, 144 (perm. ed. a In Hs instance, Federal Regulations — 





ES tg at TE 


ie bility of State law under 43 U. S.C., sec. 1838 (2), . on be concluded that State case law 
ois not controling... yee 
| pas: 7 ‘et. 43 CFR. 192, 82(5) (a 4 “30 CFR ‘Seat 
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These dnctaal studies and aAtistiea analyses demonstrate the un- 
usually, complex Eraggporeation probleme with which lessees are faced 


a ge net AN ere Minas 


: tinental Shelf. shang m question. “They ey) will be of eer qelevane 


in determining” reasonable. barging | costs, in, this.case. ( They demon- 
{8 rate that an allowance for bar barging costs 18 a a relevant) matter to 
be taken into accoutibin computing the royalties ¢ s duethe United States 


Be Yel = play oat 


| here, where there is 1s no bona ae established. mariet at tI at the field or. r area 
| A 
| 









SATE 


matters within the-discretion of ot of the the Secretary) fc for. determination as 
he public interest may.require. 


EAR AN ope >: 


(a cae aul the we “weight to | to be coened: d any given element are 


| i. remande foil and gas supervisor. jervisoravith directions to determine 
| — (at SeaSonabls bargin alowarice¢ ‘and.to, ‘consi nsider? ithe 2 allowance so de- 
\ termined as one of the “other rel relevant.matters” r referred to in the regu- 
. lations governing his determinations of of the, value of production for 
“the purpose of computing royalties,” and to ady ust the t the royalty accounts 
of the lessees accordingly. — 7 
The determinations of the supervisor pursuant to this directive 


shall be subject to the appeal provision of of of the regulations." ae 


4 - The be es appealed from are therefore reversed and the cases | 
the. 








_ Epwarp WEINBERG, 


oe _ Acting Solicitor. 
APPENDIX t : 








Appellant ' O.C,5, | Supervisor’s . . Appeal filed 
leases determination : ee 
Shell Oil 2) ee en ree teas | 0442 | Jan, 29,1959 | Feb. 17, 1959 
3 * be 0443 | Jan. 29,1959 | Feb. 17, 1959 
eo ate a 0478 | Jan. 29,1959 | Feb. 17, 1959 
Sinclair Oil & Gas Co._____._.._.- 0438 | Mar. 24,1958 | Apr. 11,1959. 
| | | 0605. | Mar. 24, 1958 | Apr. 11, 1959 
Gulf Oil Corp_--.---.------------- 0419 | Mar. 17, 1958. | Apr. 17, 1958 
Se a at —f  - .0420 | Mar. 17, 1958.| Apr. 17, 1958 
0453 | Mar. 17,1958 | Apr. ‘17, 1958 
0462 | Mar. 17,1958 | Apr. 17,1958 
i ae ee Se 4. .0498.] Mar. 17,1958 | Apr. 17,1958 
Forest Oil Corp._..----.-.---.-.--| 0484 | Feb. 27,1958 | Mar. 20, 1958 
Union Producing Co_-._-...---.- --| 0480 | Dec. ~2, 1960 | Dec. 21, 1960 
Tenneco Oil Co___-_-__---_-------| 0580 | Aug. 25,1961 | Sept. 16, 1961 
? : © 8 _-0593-A Sept. . 8, 1961. | Sept. 27, 1961 
0594—A 


Sept. 8,1961 | Sept. 27, 1961 





9°30 CFR 250.64. 
1980 CFR 250.81. 


sory hdr OF “TOEIN C. BROCK Ge? BOPr 
_ CLAIM OF JOHN €. BROCK 
TA-249 (ie) 3 Decided. August. 2, 1963 


Irrigation Claims: Generally 


Since. the criteria for an award are the same (although ¢ the err of ait: ae 
ferent. bureaus are involved). under the. Public Works: Appropriation Acts | 
and under the Act dealing with damage caused by Indian irr igation projects, . 
determinations made under one of these acts may be used as precedente for 
determining claims arising under the other act. ; 


- Irrigation: Claims: Injury: Animals and Livestock 


The loss of cattle which fall or wander into irrigation canals or otlent irriga-~ 
tion facilities cannot | be considered to. be the direct result of nontortious 
activities of officers or employees of the United States. . 


‘Torts: Animals and Livestock 


Under the laws of Montana, before, a landowner: can recover for damages 

caused by trespassing animals he is required to fence them out. This does 

' not charge the landowner with the duty to. keep animals lawfully at large 

_from coming on his land, or make their entry rightful, so as to make him. li- 

able for injuries to such animals caused by the existence of dangerous agen- 

cies on the land, not wantonly or intentionally caused. Livestock wander 
at their own and their owner’s risk of loss. ' 


ADMIN ISTRATIVE. DETERMINATION - 


~Mr. John © Brock, St. Ignatius, Montana, by and throuah his at- 
torney, Mr. F. N. Hamman of Polson, Montana, has timely appealed 
from. the administrative determination (T-D-B-59(Supp.)) of Jan- 
uary. 16, 1963, of the Field Solicitor, Billings, Montana, denying: his 
claim-in the amount of $428.44 for the loss of three eight: -month-old 
calves. The loss occurred on August 4, 1962. | 

The claimant alleges that the cal as were lost as a result of falling , 
into an irrigation canal which is part of the Flathead Indian. Irriga- 
tion Project of the Bureau of Indian Affairs. 3 : + 

Mr. Brock stated his claim as follows :+ a a a 


The pasture which IT graze my cattle being on the south side of. Diy: Creek 
‘Canal, approximately. 2 miles below Tabor Reservoir. The ‘Government ‘fence 
~ HYeing down 3 of ‘my 8 month: old calves fell into. this. canal which resulted 
in their death. This being a Government. fence. and concrete canal I assumed 
this fence was in good condition at all times, These calves were carried down 
stream in the canal approximately 4 miles. which | wore the hoots completely off 
which resulted in their deaths. 


- 1 §$tandard Form 95, Claim tor Damage or Injury, submitted by pppetiant: 
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In the original dctarminatich (‘T-D-B-59) of November 7, 1962, 
and in the supplementary determination (T-D-—B-59(Supp.) ) o Jan- 


wary 16, 1963, the Field Solicitor denied the claim because it “comes 


within the scope of Molohon v. United States, 206 F. Stipp. 388 (1962) 
: (D. Mont.] and cases cited therein.” _ | 
The claimant, through his attorney, excepts to the ae and» 
the supplementary determinations, in summary, as follows: | 
1. The Government “constructed sort of a death trap.” The 
| Government should be held liable for damages caused by | the 
“trap.” 7 Wy x6 
7 2. “Taw is largely ¢ common 1 sense, sensibly applied, ne common 
sense independent of any law leaves me to believe that the 
| Federal Government has done oe wens here and ought, 

to pay for it.” 

3. “Tam not sure the Molohon case is a slutian to the: nae I 
don’t understand it that way, and I don’t think any of the 
decisions in Montana: clarifies the situation. on “hand.” | 

| An three exceptions are adequately answered by the United States — 
- District Court for the ee! of. Montana, in ae olohon ve ge mated 
States? ‘The Court stated : SP 7 
The question of the ‘duty owed is one of Montage: law. “See 28 U. 8. CAL secs. 
1346(b) and: 2674, supra. The case nearest in point is Beinhorn Vv. Griswold, 
1902, 27 Mont. 79, 69 P. 557, 59 L.R.A. 771, in which trespassing cattle belonging 
_ tothe plaintiff wandered onto defendant’s mine and mill site and there drank from 
vats containing poisonous chemicals consisting principally of cyanide of potas- 
- sium. In “appearance the ‘solution resembled water. The Supreme Court rec- 
ognized ‘that before a landowner could recover. damages caused by trespassing 
‘animals he’ is required by Montana law to fence them out, but held that this did 
not charge. the landowner with the duty to keep cattle: lawfully at large from - 
- coming: on his land, or make their entry rightful, so as to make him liable for 


injuries ‘to such animals. caused by the existence of dangerous agencies on the — 


land, but not wantonly or. intentionally | caused. In the more recent ‘ease. of 
Thompson v, Mattuschek, ‘1959, 134 Mont. 500, 506, 333 P. 2d 1022, the court rec- 
ognized Beinhorn v. Griswold as holding that livestock. “wander at thelr own and 
their owner’ s visk of loss.” - = *; eG 7 

The canal. constructed by. the Government was an irrigation canal. | 
Tb 3 is not a “death trap.” If the Government wished to recover for 
damages done by the trespassing cattle, the Government would have 
to fence them out. However, the existence of dangerous agencies on 
the land i imposes no obligation upon the landowner to fence out. tres- 
passing cattle. | | 3 ss 7 





206 F. Supp. 388, 391 (D. Mont, 1962). 


ae 2 a August 12, Wes. - a | “e 


“‘Gongeming the cond exception, it is obvious that the law of. 


| “Montana must govern the determination of this claim. | That law : 


- appears quoted . above. It does not militate against common sense 
to conclude: that the owner of livestock who allows that livestock to — 
- “wander” does so at his own “risk of loss.”~. Under Montana law, 
the owner of livestock cannot impose a duty upon his neighbor either Se 
to build or maintain a fence in order to protect the livestock. | 


‘The third exception questions whether or not olohon furtiishes. eee 


_ the proper:solution to the instant case. It is true that Molohon con- 
cerns a, different factual situation. However, Molohon answers the 


‘basic issues in the instant case. Appellant has not cited any cases 
to the contrary. The quoted portion of Motohon makes it quite clear 

| that.a.landowner is not liable to the owner of livestock for injuries 

to that livestock caused by dangerous agencies on his land simply be- — 


cause he did not fence the livestock out. Such livestock wander kas = 
their own-and their owner’s risk of loss.” . 


The Field Solicitor considered the claim only under the Federal 3 


| . Tort Claims Act.? _ The denial of the claim under that act is affirmed. 


The claim was not considered by the Field Solicitor under the — 
statute relating to claims for damage caused by Indian irrigation — 


ie and no reason was stated why it was not considered under that _ 


_ That act provides for the settlement of claims. arising out of - eos 


: a survey, construction, operation, or maintenance of Indian ; irriga-— 
tion projects. Since the canal in question is part of the Flathead 


> - Indian. pee Project, the claim will also be considered under | % é 
that act. a oe a. 
To be compensable under that act the damage must - a. direct . 


- result of. some nontortious activity of officers or employees of the 
United’ States i in the survey, construction, operation, or maintenance — 
of Indian irrigation projects. This criterion for recovery is similar _ 


to the standard for recovery for damage under the Public Works 

- Appropriation Acts. These acts provide for recovery when the — - 
- damage is the direct result of nontortious menALY, of employees of - 

the Bureau of Reclamation. 


No case. in point seems to have arisen under the Indian. irrigation 


7 projects act. However, similar cases have been decided under the — 


7 Public Works Appropriation Acts, Since the criteria for an award ~ 


_ are. the: same under both acts, except that pean! of different Depart- a 


888 U.S.C, 1958 ed. sec, 2671 et seq. : 
ae 4 Act of February 20, 1929, 45 Stat. 1252, 25 U.8.C., 1958 ed., sec. 388. 
a = The current act is- 16 Stat. 1216. . 
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ment of the interior bureane: are S igeieed: the determinations under 
the Public Works Appropriation Acts will be used as precedents. 
These determinations state the long-established rule of this Depart- 
ment that the loss of cattle which fall or wander into irrigation canals 
or other irrigation facilities cannot be considered to be. the direct result : 
| of nontortious activities of Government employees.® : 
| ‘The same rule governs the instant case. The oz of the calves can- . 
2 not be. considered to be the direct result of nontortious activities. of 
‘officers or employees of the United States. 
_ Therefore, we affirm the administrative determination (T-D-B-9 ) 
(Supp.)) of January 16, 1963, of the Field ers! Billings, Mon- _ 
fens denying. this lai. 


FRANK j : Baas, a | 
| Soltertor. : 


| APPEAL OF KORSHOJ CONSTRUCTION COMPANY 
TBCA-221 ia ‘ Decided August 27, 1963 


| Contracts: ‘Protests—Contracts: Waiver and Estoppel—Contraots: Notices 

The right ofa contractor to compensation is dependent upon timely compliance 
with a protest provision in the contract. This rule is not absolute but sub- — 
‘ject to exceptions. . Under certain conditions failure to make timely. protest 


. _Imay he waived by. the contracting officer, The failure to waive is reviewable a 


fis 8 by the Board of Contract Appeals. One of the factors to be considered in 
> such review is whether or -not the lack of timeliness is ‘prejudicial or a a 
ous to the Government, | : 


Contracts: Contracting Officer - 


Final delivery, final acceptance, and final payment do not operate to divest the 
contracting officer of his authority te act under the contract, Hence, these 
a elements are not an absolute bar to- allowance of a claim. - 


‘BOARD OF CONTRACT APPEALS 


This appeal concerns two claims which arose under the sate: 
identified contract for the construction and completion of the earth- 
work, concrete lining and structures, Wellton-Mohawk Main Convey- 
ance Channel (Stations 2377/05 to Station 3304/22.59), and Snyder 


Ranch Conveyance Channel for Wellton- ‘Mohawk oe oe _ 


Wellton-Mohawk Division, Gila Project. 


- 8See, eg. Dale Jones, TA-185 (Ir.).-(April 28, 1959) ; Ray Strouf, TA-180. (Ir) (Peb- 
ruary 6, 1959); A. L. Yelek, ‘TASB (Ir.} (December 7, -1958) 5. oe ed Koeltzow, TA-18 
(Ir.}. (July 25, 1949). | . 
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: Clan: No. o.- lis “for additional. ease in ae aan of | 
$2,014.59. It was denied by: the contracting officer in findings of fact 
and decision of February 98, 1962. ‘Thé'’contractor alleged that addi- 
— tional ‘work was: required for the construction of sinbaniinetite at 42. 
pipe: ‘siphon ends in a form sitar from that ; called for et by the oe | 
cable drawings. ee , 
~ The contracting Sion in 1 his findings of fact andl decision of { Febru 
- ary 28, 1962, denied the claim on the following grounds: ae 
a) “The letter of October 96, 1961, was untimely since. it was the 
_-- “first notice” of the claim, whereas the ‘work had been com- 
pleted on July 38,1961. ie Ye Pee Be 
a 2) ‘The. contractor : failed either to request: written: ‘instructions - 
-orto file timely protest in accordance with paragraph 9 9 or the 
~ specifications.” aa : 
(8) That even if the: contacts chad complied with these e require- 
| ments, its claim would be without merit in any event. 
- Timely. appeal was taken on April 16,1962. he eh Oe 
‘Department Counsel moved that, the. Board dismiss Cia No. 1 for 


we failure to comply with paragraph 9, and in the alternative, moved. for 


: “summary, Ug ” _Appellant’s counsel. opposed the motions. 


(A. hak of timely protest 


“There i is: snothing i In: 1 the findings: of fact and ec of ee 98; | 
: 1962, which would indicate that the consideration. of the claim would | 
be prejudicial to the interests of the Government: The consideration 
“of the merits of the claim by the contracting officer in. paragraph 7 of 
his decision. does not. amount to. a waiver of the failure to request writ- 
4 Paragraph’ ‘9 of. the spodifieati oe states: -“Dyotests. If the contractor considers ‘any . 
work demanded of him to be outside of the requirements of the contract, or. considers any 


record or ruling: of the contracting officer or of the inspectors to be unfair, be‘shall imme- 
diately upon Such work being demanded or such record or ruling being made, ask, in 


“writing, for written’ instructions or decision, whereupon le shall proceed without delay to es 


perform the: work: or to" ‘conform to the record or ‘ruling, and; within thirty (80). calendar ; 
days after date of recéipt of the written instructions or. decision (unless: the contracting 
officer shall grant a further period: of time prior ‘to commencement of the work affected) 


he shall file a written protest “with the contracting officer, stating clearly and in ‘detail 


the basis’ of his. protest. . -Bxcept for’ such. protests as are made of record in the manner 


‘herein: ‘specified: and. within the time limit ‘stated, the records, rulings, instructions, or. 


decisions of the ‘contracting officer - shall be final and conclusive. “Instructions and/or. 
decisions: of ‘the contracting officer contained in letters t1 ansmitting drawings to the con- 
_ tractor shall be considered as written instructions ‘or decisions puuect to protest as- -berein 
provided.” - | 
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ten instructions or on make timely protest, since this. ares Is relied = 
- upon elsewhere in the decision. Nevertheless, the circumstances of the © 
_ elaim,-as: described and: analyzed. by the. contracting officer, afford a 
_ . good indication that its merits are presently capable of determination ‘ 
_- without prejudice to the Government. : | 
The rule that a failure to comply with a contractual protest or notes - 
requirements prevents consideration of a claim by a Board * or a Court * 


|) ease not absolute, but is subject to certain well-recognized exceptions. 


This Board and other appeal boards, in accordance with applicable 
| court decisions, have held that. a. | formal protest or notice is not neces- : 


sary where: BF ae ; - 
a. The records. of the Goran dee that the foe officer: 


or “his authorized representative in fact knew of the circumstances ___ 
that form the basis of the alleged. extra, change or changed condition... 
b. The contracting officer actually considered the contractor’s claim 
on its merits without invoking the protest or notice requirement.’ . | 
 -@.. The failure. to protest: or. notify. 1 Is. not prejudicial or injurigus to 
the interest of the Government: er ees ayaa ” 


2k. V. Lloyd. Company, IBCA-148 | (february 12, 1958), 58-1 BOA par. 1609. 
80. CO. Terry, IBCA-330_ (July 80, 1963) ; Utility Conatruction Ni al 2 IBCA Nos. 
149 and 161 (June 19, 1958), 65 I.D. 278, 58-1 BCA par.1804. _.. 

4J, A. Ross and Company v. United ‘States, 126 Ct. Cl. 328, 328-30. (1988) ; - Palumbo 
Lecavating: Company. i ‘Undted. States, 125. Ct. Cl, 678, 687-89 (1953). pare ae 
- 5¥or an excellent discussion of the problems involved see Note in 5r Govt. Contr. 158, 

6 Herman Groseclose, TBCA-190.. (December 22, 1960), 61-1 BCA par. 2885, 8.. Govt. 
Contr. 63(f) ; Peter Kiewit Sons? Oo., ASBCA No, 5600 (April 14, 1960), - 60-1 BCA par. 
2580, 2 Govt. Contr. 275. Oral testimony by interested or unauthorized persons was held 
not sufficient in Flora Construction omecmn, IBCA~101 Pepe eer: 4, 1959), ‘66 LD. 315, 
59-2 BCA par. 2312. ~ 

7 Palumbo Bacavating Company v. United States, fn. 4 supra ; General Eacavating Com- 
pony, IBCA-188 (September 21, 1960), 67 LD. 344, 60-2 BCA par. 2771, 2 Govt. Contr. 539. 

§In Monarch Lumber Company, IBCA-217 (May 18, 1960), 67 I. D. ses 60-2 BCA par. 
2674, 2 Govt. Contr. 290, the Board stated: 

‘With respect to the circumstances. in. which a. waiver should be granted, we ne with 
approval, as furnishing a proper guide in contract administration, and as stating a principle 
‘that will be applied. 2 ee the alae language from ‘the. holding in. Sanders. es 
BCA No. 955, 3.CCE: 862,. 866 (1945) 1s, a <3 

| ® “* the Board is justified in ignoring the contracting officer’ s aine based 1 upon athe 


: 10- day rule as an adherence merely: to the letter but not the. reason of the rule. In other. 


words, even. though: the contractor is late in notifying the contracting officer of the. error: 


of which he. complains. it is not. intended. that the Government: should take. advantage of. 


the 10- -day. limitation. merely for the sake of applying the rule.. Its. true purpose is for 
protection against delays that are injurious to - the: Government's. interest. Tt not. 7 
_ injurious then, of course, there i is No object in applying the rule. id 
See also CO. C. Terry, fn. 3 supra (held prejudicial) ; Montgomery-Macri. Cowinany and 
. .Western Line Contruction Company, Inc., IBCA Nos. 59 and 72. (June 28, 1968),.70 I.D. 
242 (held unprejudicial) ; . Flora Construction Company, ni, 6 supra (held prejudicial) ; — 
| McWaters and Bartlett,. pene iDeteber 31, (1956),. 6-2 BCA par. A140 hen nee 
: nately. 2. a oe 
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august 27, 4968 


| are aa criuanon. concerning the foregoing matters fande by: the cone 
| tracting officer, like other determinations. made by a contracting 
:# ollicer, 1 is, of course, reviewable by the Board upon appeal.’ | 


The allegations of the contractor, the findings of the contr acting _ 


officer, and the data in the appeal file all. indicate that. the lack of 
| timely. notice or protest does not constitute an obstacle to fair and ac- 
curate evaluation. In these circumstances, the failure to notify or 
protest may be disregarded. : 


B. Summary Judgment 


N either the rules governing the procedures before the Board! 10 nor 
| the procedures, developed by the Board Provide for summary: judg: me 
ment in favor ofeither party. = : 


Hence, the motion to dismiss Claim N oO. i for failure to protest and | ag 


a the motion for canary aces are denied. 
7 | - Claim N 0. g | | | 
Rory Ne O. 2 j is in ithe: ‘amount of $135, 661.75. ‘The contractor has Lo 


alleged that, representatives of the Government directed it to construct He Be 
Jarge portions of the drainage channels in a manner at variance with = 

. the plans and specifications. The claim was denied by the contract- . 
— ing officer 3 in his letter decision of March 27, 1962, on the ee > a 


grounds: a 7 
(1) Failure to ask for written instructions or failure to protest im 


a accordance with paragraph 9. 


(2) Late presentation of the claim. - | - 
_ The Department Counsel moved for the disinissal of Claim Ne 0. 2 
on the same grounds. Appellant’s counsel opposed. the motion. 


Concerning the failure to ask for instructions or to protest, the de- 7 : 


7 cisions cited with respect to Claim No. 1.are also applicable to Claim 
No.2. The situation presented by the later claim is atialogous to that 
described in the italicized portions of the rowan oe from one 
of those decisions: | ee | | 


* * * where the record establishes, ¢ or where. tie contractor , eqtiests a hearing 
to prove, either substantial compliance with the. notice requirement or circum- — 
stances justifying. a waiver of lack of compliance, we follow the rule of declin- 
ing to sustain motions for. dismissal, Dased: ‘cued on the absence of ore ; 
notice. "(Italics supplied. aa 2 Sel ag eee. | i 


“Srantgomery: Macri, et al., fn. 8 supra; Monar ch Lumber: ‘Company, fn. 3. supra; Todd. | 
. Shipyards Corporation, ASBCA. Nos. 2911 and. 2912 (January = 195i7), 57-1 ece Par. 
gee . . ee be ee. , a, ee oe 
ee Monarch ‘Lumber + Company, fn. & supre ; accord, Todd shipyards Corporation, fn, 9 

- 8SUpPTa. . 
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— At this stage of the proceedings the record pertaining to Claim No. 
2 is insufficient to show whether or not the interest of the Government 
would be prejudiced by a waiver of the contractual requirements for 
protests and notices. Denial of the motion to dismiss will afford both 
the contractor and the Government. an opportunity to present evl- | 
dence, either in written form or at a hearing, upon the issue of preju- 
dice, and, thus, to make that issue ripe for determination by the Board: 
| ‘With respect to the question of lateness as such, in -M. Benjamin 
- Electric Co., Inc.2* the Board concluded that “final delivery, final 
acceptance, andl final payment do not operate to divest the contracting — 
officer of his authority to act under the contract.” It follows asa 
corollary, that the finality of delivery, acceptance, and payment does 
not. necessarily. bar the consideration of a. claim. Whether it does 
or not has to be decided under the circumstances of each case, and, 
where warranted, on. a factual determination. made a a , conference 
or hearing. = a 7 : a 
Hence, the motion to dismiss Claim Nous 2: is sdenied. 


| Request for ed caring. 


Appellant has oeetea for a conference and a hearing. In ihe present 
stage of this appeal, ‘the Board concludes that the holding of a con- 
ference for the purposes stated in 43 CFR 4.9 would simplify pro- 
cedures and may provide for a speedier disposition of the appeals, 
Hence, the request to hold a conference 1 1s granted. a ruling on the — 
request for a hearing is reserved. oo | 

The parties will be notified separately concerning the place, and 
time of the conference. ; 

| | Summary 


1. The x motions to diets Claim No. 1 and to enter summary indy. 
ment in favor of the Government are denied. te, Bags | 
9. The motion to dismiss Claim No. 2 is denied. | ‘ 
_ 8. The request. to. hold a conference (43 CFR 4, 9) is. ranied:. 
4. Ruling is reserved concerning the granting of a hearing. 


— — Paun A Garr, Chairman. 
| We CONCUR: 7 Oo ve 
Tuomas M. Densron: Mf peel 


Hiernerr J. SLAUGHTER, Mu ember. 


12 ITBCA-280 “(June 9, 1961), 61-1 BCA par. 8058, 3 Govt. Contr. 352. 


7 405] eae  APRRAL OF THE CARDELL COMPANY. a — 405 
APPEAL OF THE CARDELL COMPANY - 


“TBOAS384". Decided. September 3, 1963. | 
| Contracts: Aspe nales of Practice: Appeals: Timely Filing” 


-Under® aL. Government. eontract that. contains the usual form of “disputes” | 

_ clause, an appeal from. a findings of fact and decision of the contracting | 

_ officer must be dismissed if the notice of appeal was not mailed or otherwise | 
furnished to the contracting officer within. the 30 days specified i in the oo . 


| Contracts: Appeals—Rules of Practice: Appeals: Timely Filing 


The timeliness of al appeal, is governed by the time elapsed between. the date 


when the findings of fact and decision were received ‘by the contractor and _ 
the date when the notice of. appeal was. mailed by him to the contracting - . . 
_ Officer. The circumstance that’ the ‘last day’ of the appeal period falls ona 


| Saturday. 1s, immaterial and does. OS. extend. the appeal ee 
BOARD OF CONTRACT APPEALS 


On J ae 18, 1963, ‘Department Counsel moved. toe the: denen of 
the instant appeal on account of Jack of. timeliness. Appellant re- 
mained mute. .. ©... 7 
_ An examination of ae ee file establishes nee aii Costecting 
Officer issued the: pertinent Findings :of Fact.and Decision * on May 
9, 1963: It was mailed to the contractor-appellant on May 14, 1963, 
by registered mail. The return receipt, shows that Mt was: s received by 
the contractor-appellant.on May 16, 1963. 2 

The appeal file further contains the notice of appeal dated: J une 14, 
1963. But, according to the postmarks appearing on: the envelope in 
which it was sent (Certified Mail No. aoe ee > it was not. mailed until 
June 17,1963. 

The. disposition of oe miorion Gales the principles stated by the | 
| Board i in Wiscombe Painting Company : , 7 


[The “Disputes” an ‘Clause eo fixes 380 save as. the period: of time within 


-. which an appeal may be taken ; specifies that this period shall run. from. the date 


on which the contractor receives. a copy of the decision ; and further specifies that . 


the appeal shall ‘be mailed’ or otherwise furnished to the contracting. officer with-. - 


in the 30° days. 8% 3 the documents of record. clearly show. that the notice of | 
appeal was not mailed. to the contracting officer until sometime after that date. | 
Hence, the motion to dismiss is well taken. * * *, 7 : 


“Inthe present case the 30 days expired on June o 15, 1963. This. i | _ 


owas a oe _ However, that fact did not extend: the time for. 
-appealing.* | EP Log Coes FS i cae pn a 


2 The: Findings of Fact. and Decision. contains a pba caveat : ee fie: contractor of 
pis appeal. tights. Harl'B. Bates Nursery, IBCA-—368. (May-18, 1963), 70 ID. 168, | 
2 IBCA—T8. (October 26, 1956), 56-2 BCA par. 1106. . 

8See Bushman Construction. Company, TBCA~193 (Apu 23, 1959). 66 I.D. 156, so 
BCA par. 2148, 1 Gov. Contr. 312, 319, 324. . : 





70 LD. No. a 


| petunia 2s ; 
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The Board finds that the instant appeal is untimely." . 
The motion to dismiss is granted and the appeal is dismissed for lack 
of timeliness. 


Pauu H. Gantt, Chairman. 
. Hernerr J SLAUGHTER, Member. 
‘SOUTHERN UNION. PRODUCTION COMPANY 


- A-29384 enn Decided September 12, 1963 


Oil and Gas Leads: Assignments or Transfers—Oil and Gas Leases: ‘Deserip- | 
tion of Land ~ | - 
ae assignment of an oil and gas Jease which describes land not covered i 
“the: ‘parent lease is properly rejected: even though the incorrect: description 

. was. in error and the parties intended to assign lands in the parent lease. 


sere and Gas Leases: sian in cla or a ciel ea and Gas oS # Deserip- 
- tion of .Land 
- Where an assignment of an oil and gas jee describes ott land: covered: ‘and 
land -not: covered by the parent lease, it is. to be approved as to. the: Jang. 
in the lease and rejected as to the land not in the lease. oe 
Oil and Gas Leases: Assignments or Transfers—Oil and Gas Tadiee. Descrip 
tion. of. Land—Oil and Gas Leases: Extensions. — | : , 7 
Where. an. assignment. of an oil and gas lease issued prior to September. 2, 
1960, covering. all the lands in it; is approved as to only part. of the lands 
described in the assignment, it constitutes a partial assignment. and serves 
_ to € extend the lease or) not less than two years from me effective date of the | 
assignment. : : 


" APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


: ‘The “Seudhern Union Production Company has appealed. to ‘the | 
3 Secretary. of the Interior from a decision dated January 26, 1962, by 
- which the Division of Appeals of the Bureau of Land Management 


. affirmed:a: ‘decision: of the land office at Santa Fe, New Mexico, deny- 


ing approval of the assignment of oil and gas lease Las Cruces 067 979 
~- from Southern Union Gas Company to Southern Union. Production 
--Company-and also of the assignment of a portion of the same. lease — 
by Southern Union Production Company to Consolidated Oi & Gas, | 





4The, ‘Board is’ without jurisdiction to consider an. untimely appeal... > Midland ‘Con- 
structors; we IBCA-272. (May: 8,: ie BS ED. 124, 61-1. ‘BCA ae ane B Gov. Contr. 
—. 
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aunt aoe ¢ 7 September 12, (1968 | Sg 
7 Tie. on the ene: that the adsignments, were ‘indefinite fon want | Rae 


of proper description of the land affected thereby. : 
- The. form furnished: by the United States for assignments of oil 


and gas leases or interests in oil and gas leases. covering’ land of the 


United States requires the insertion of beth a reference to the serial 
number of the lease issued. ‘by the United States and also a. legal 
7 description of the land affected thereby. The proper serial number, 


LC 067979, was listed in each of the assignments presented to the land. ; ae 


office. for approval, but, in the first assignment, the land affected. was 
- described as the NEY, of sec..34 and the NW}, of sec. 25 whereas the 
lease included only the NE of sec. 34 and the NW1, of sec. 35. 

_ The second. assignment described the land assigned, the NE1,NEY, sec 


84, ag. being i in township. 23° north whereas all of une Jand included.’ in. 


the lease isin township 23 south. : ~ 
The. appellant. contends. on. appeal, that. ean the. sa eament 


instruments; identified the lease tobe affected by.the assignments, the 


land office could very. easily. refer to the lease to obtain the correct 
description of the land in each. instance and should have approved. the 
assignments,’ thus extending the termofthelease. .. - 

Lease Las Cruces 067979 contained two. quarter. sacbiodis of land, 
| and. the first assignment, described two subdivisions. However, as we 


have seen, the description. for one of the quarter sections:did. not cover 


land included in the lease. The Department has consistently. held 
- that, descriptions must -be read as presented and not interpreted or — 
_altered. to. conform with what may have been the intention. of the: ap- 


<4 plicant.... ‘Thus, a departmental employee cannot assume responsibility | 


_ for preparing an acceptable description of land by ignoring.any por- — | 


_tion of the deseription submitted or by altering.a description. submitted | 


a to: cause. the. document which contains it-to become valid... The “NW - 


: SEY,”. cannot. be interpreted to mean the. ‘NWY,NEY,” because the _ 
SEY, i is also. designated- in,;-the same. oil: and. gas lease: offer and: the 
NWYNEY, 3 is the. only tract:of land.available for leasing which is:con- 
tiguous:to other land described in the offer... W..H: Burnett, William 
Weinberg, A-28087 (August. 20, 1959)... ‘The designation of section: 22 
cannot be regarded asa designation of:the NW, of section 22 merely . 
because .a homestead. application. i is limited: to 160 acres anid a: relin- 
- quishment of a homestead entry on the NWwy, of section 22 had.just 
been filed. Orvil Ray Michelberry, A-28482 (November. 16, 1960). 
‘The “W14,SEY, and E14,.SWi4” -cannot, be, construed .as ae Wi, 
"s SEY,” and the “ASW” because there i is some: ‘dupliention 4 in’ ‘the ? 
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; | fist description ane the. acreage is in excess of hey maximum tee home- 
-steads. | Daniel A, | Orus, A-28524: (February 28, 1961). The “NI,” 


-.. of section 8 cannot be read as the “NI4N14” of section 8 because the 


latter reading will avoid a violation of the 640-acre rule by an oil and 
“gas lease offer. Duncan Miller, A-28767 (July 23, 1962). The 
“SHY, NEY,” cannot be read as the “SEYANEY,” Because the rental 
submitted -with an oil and gas lease offer is consistent with the latter 
reading and not with the former and because the second reading -con- 
- forms tothe: description of land-posted onthe land office bulletin beard 
as avaiable for leasing. eee fe. als St. ) AH28868 (August 10, 
1962). | 
_ The day of a land. office sinpines: ésends ote to a Asetmnon | 
whether a document. presented. ‘ean ‘be: accepted, not to remedial action 


i. which. will. make it acceptable. — “Ther efore, it was correct to rej ject 


the assignment insofar as it related to the: quarter section: not found 
in Las Cruces 067979. However, since the other quarter section | 
(NEI: sec.. 84) was included in. fhe lease, absent: any other defects the © 
“assigninent should have been approved as to it. The fact that the 
description in an offer is in ‘part - acceptable and: in part. errone- 
ous does not require that the offer be rejected in its entirety. Gulf 
O04 Cor poration et -al., 69 T.D. 30 (1962); Duncan Miller, A-28767 
(July 28, 1962), A-287 67 (Supp.) (October 10, 1962) ; Z. MU. Schwarte- 
kopf, ‘A-99072° (November 6, oe “The vale i is equally applicable to 


ss assignments. - 


Since ‘the: first. sSipuiient was in part, oe we must. examine the © 
second assignment. It described only one ‘parcel, and, since‘that par-. . 


cel was not covered by the > lease, it was Poe rej jected for oe rea- | 


sons given above. 7 

This conclusion, however, oe not ee of the case. “Onder our 
| view, ‘the ‘first assignment. was, in effect, a. partial assignment, since: | 
it conveyed only a portion of the lands in Las Cruces 067979. : Asa 


: partial assignment, upon approval, it segregated the original lease into’ - 


two separate leases, one for the retained land and one for the assigned, 
and extended both the leases for notless than two years from the effec- 
tive date of the assignment. (section 80(a) of the Mineral Leasing Act, 
as amended by the act of July 29, 1954 (30 U.S.C., 1958 ed., sec. 187a) ) 7 
which, all:else being regular, is J uly 1,-1961. Thus, ae leases were 
extended to J une 8 80, 1963. 3 : : 

1The further amendment of section 30 (a) _ section 6.of the act of : Bentebes 2, “1960 | 


(74 Stat. 7905-30 U.S. C.,, 1958 ed., Supp. avy sec. 187a), was not effective as to leases issued _ 
prior to September 2; 1960. 


f _ : dog ye eerr ts. Baca = ee = “BARNEY: SRE COLSON ay . a ie e one : AGO: 
| Cee ee ane _ September 16, 1963 e . eee 
“Therefore, piruaes to pth: authority. Conse to: the, Soliciioe by ; 


the Secretary of the Interior. (sec. 210.2.2.A (4) (a)., Departmental man- . 
ual; 24 F.R. 1848), the decision of the Division of Appeals of the Bu- 


— reau of Land Management i is affirmed in part and reversed in ‘part 


and remanded for Turther ‘Proceedings consistent herewith. 


“Ernst Fr ‘Hox, 
Assistant Solicitor 


= Ba "BARNEY R. COLSON 
A-28617 a aoe Deoided September 16, 1963 


i Bureau of Land ‘Management—Rules of Practice: Appeals: Generally. 


‘The Director of the Bureau of Land. Management is not limited. in his eon- 


sideration of an appeal from a land office. decision | ‘to the particular ques-" a 


“ite raised: by that appeal. He mImay, even in the ‘absence of . an appeal, 
~ take up any matter pending in any land: office and dispose of it. without : 
waiting for. a decision by the local land’ office. Oo : 


_ Res Adjudicata s - 


The principle of res: judicata or . finality of administrative action. will aoe be. | 
applied: so as to prevent the Director of the Bureau of Land Management 


from reversing or correcting decisions of his subordinate officers: where the 77 


“matter remains within the jurisdiction of the Bureau. 


Scrip: Special Types: of Scrip 
The right to. locate Sioux. Half-Breed scrip is a qeraoiet right, not. ‘subject 
to transfer. Such -serip may, however, be. located by an attorney-in- -fact 
2 with authority. from the scripee to locate ‘the land - in the name of ‘the 
. _ Scripee. — | | me 
Scrip: Special Types cf £ Scrip. 


It is. proper to reject an application. to locate Sioux Half-Br ead scrip where | 
_ the party seeking to make the selection of land has not shown that he has 
authority to: locate > the land in the name of the scripee. 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This is an appeal to the Secretary of the Interior: by Bane R. 
Colson from a decision by the. Director, Bureau of Land. Manage- 
ment, dated J uly 27, 1960, holding. that. Colson has not submitted 
‘proper evidence of ie authority to locate land. under two certificates. 
of Sioux Half-Breed scrip and holding further that, in order to ex- 


-ercise’ the rights conferred by t the certificates, Colson must show, in’. 7) 
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addition to his authority to oats the land, that his authority i in n this 
respect has not’ been'revoked by the scripees. — 

~ Colson contends that the Director did not have jurisdiction to in-* 
: quire into the validity: of the: documents presented in: support of his’ 
: application to locate: the land; that the matter of the validity of the 
scrip is res judicata; ‘that the Director erroneously concluded:that the 
applicant could not locate the scrip with the documents’ presented ; 


and that all of the lands applied for are available for the satisfaction — 


of the scrip rights. He contends, further, that the Director’s decision | 
is a deviation from established law and policy in the matter of Sioux 
Half-Breed scrip rights and that the decision is a harsh act of dis- 
_ crimination against his rights. 
The rights involved have their inception in a aay eee with 
the Sioux Indians in 1830 (7 Stat. 828) under which the Sioux and 
the United. States agreed - that the half-breeds of the Sioux Nation 
| would. be permitted to occupy.a-certain tract of country. ‘Thereafter, 
by-the act of July 17, 1854 (10 Stat..304), the President was.authorized 
- to exchange with the half-breeds having.an:interestin:the tract in 
the then Territory of Minnesota set aside ‘for them ig ae 1830 ire 
- and for that purpose he was authorized— | pet 


. to-eause to be issued to said-persons; on the éxectition by theih; or by: the legal 
representatives of such as may be minors, ‘6f'a: full and complete relinquishment 
by them to the United States of all ‘their right, title, and interest, according to 
such form as shall be prescribed by the ‘Commissioner ‘of the: General Land- 
- Office, in and to said tract of land on reservation, certificates. or scrip for the: — 
same amount of land to which each individual would be entitled in case “of a “di-- 
vision of the: said grant or reservation Bro Fata among: the’ ‘claimants—which 
 gaid certificates or scrip may be located upon any of the lands within said reser- 
vation not’ now: ‘occupied by actual and’ bone fide settlers of the: half-breeds or 
mixed-bloods, or such other persons as have gone into said Territory: by au 
_ thority of law, or upon any other unoccupied lands:subject. to’ pre-emption | or. 
private sale, or upon any other unsurveyed | lands, not reserved by Goyer nment ; 
upon which they have respectively made impr ovements : Provided, ‘That said cer- 
tificates or ‘scrip shall not. embrace more than six hundred and forty, nor less 


than forty acres each, and provided that the same shall be equally apportioned, ed 


as nearly as practicable, among. those entitled to an interest in said reservation : 
And provided further, That no transfer or conveyance of any of said certificates 


- Or scrip shall be valid. - 


- Among those receiving scrip ards the: 1854 a were , Ellen Angie: a 
Anthony Renville. It is Ellen Angie’s Certificate No. 879-C for 80 
acres and Anthony Renville’s Certificate No. 398-D for 160 acres’ 

under: which Colson now ‘claims the e right to locate 240 acres BOF public 

land. | ‘ © ea 


S800). Ff gehoes, can a! . BARNEY. R.. COLSON Sie Been, Sve LL 
— September 16, (19863 : gf 


“Golson filed is application to locate certain land in Florida with the. | 


scrip certificates on August 27, 1958, after. having been informed bythe: — | 


Bureau of Land Mariagement. on J anuary 20, 1956, that the certificates 
were valid, not having been used for the acquisition of public Jands, : 
and that. they might be used by an attorney-in-fact or a substitute 
attorney- -in-fact. “With his application | he filed certain decuments 
which he claims show a right in him to locate the land under the 
certificates. He thereafter twice amended his application by onene 7 
certain Jand and substituting other land. | 
On February 26, 1959, the Eastern States land office found that the 
| application contained an excess of 78.44 acres. over the 240 acres au- 
thorized tobe located under the certificates. ‘The land office re] jected 
the application as to so much thereof as covered lands which the office’ 


found not to be available for scrip location, leaving 144,49 acresuhder 


application.’ ‘Colson was informed by that decision that his applica- 


tion must-be amended to show that the land selected was being located 


_ inthe name of the parties | to whom the scrip had been issued or'by their : 
duly authorized: agent on their behalf. He was further informed . 
that ‘he might, within 30 days, (1) offer for consideration an amend- 
ment of his appheation by, selecting other land in place of that fourid: 
‘not available for scrip location; (2) accept the partial rejection of 
his application and withdraw from the remaining lands in the appli- | 
cation sufficient. land so as to reduce the area applied for to an aggre- 
_ gate of 80‘acres, in which event his application would be processed | in 
connection with Certificate No. 379-C; or (8) file a withdrawal of his 
| application, i in which event his right to locate the : scrip under: a new 
application would not be prejudiced. Colson was informed that if 
he failed to take any of the three courses indicated his present applica-_ 
: tion would be considered for processing in connection with Certificate © 
No. 398-D ‘and that upon’ acceptance of the certificate in satisfaction 
of the lands applied for (the 144.49 acres remaining in the applica- 
tion), any, excess acreage remaining in that: certificate would be con- : 
sidered as forfeited. , A a . 
‘Colson requested reconsideration of thiat decision insofar as it re- 
_ jected his selection, of 89.91 acres in Escambia’ County, Florida, which — 
the land office found had been withdrawn from all forms of disposition , 
by Public Land Order No. 869, and stated that if this request were 
given favorable consideration he would substitute | other Acreage for 


A 


‘The claims had heen timely. recorded. under the: act of meds 8, 1995. (69. Stat. 584). 
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| the. lance. oe ne rejected. ncreage. That eequee was demied: on. 
March: 18, 1959. oe eee _ 
7 "Thereafter on March 25, 1959, ce amended his. application to 

show that the application was made by him as attorney-in-fact by sub- 


7 stitution for Ellen Angie with respect to Certificate No. 379=C for 80 
acres of land and as attorney-in-fact by substitution for Anthony — 


Renville with respect to Certificate No. 398-D for 160 acres of land — | 
and requested that any patent or patents issued for the selected lands | 
be issued to him in that fashion. He also substituted other land fer 


some of the land which had been re} jected out of his application. On 


- the same day he appealed to the Director from that portion of the 
decision of February 2 26, 1959, which had rejected his on as. 
to the 39.91-acre tract. . | 

_ The Director found, as ‘dicated ee that Colson. had not sub- 
| mitted. proper evidence. of his Seay to locate land: im the names 

of thescripees. 

Before considering: whether the Dieter was egeneee in this respect, 
Colson’s arguments that the Director did not have jurisdiction. to make 
the decision appealed from and that the validity of the eoeP 1S 76S 
judicata will be considered. | 

Colson contends that as his appeal. to the Director was directed 
solely to the question of the availability of the 39.91 acres for satis- 
faction of serip rights, the Director could not consider whether the 
documents which Colson submitted in support of this claim are sufli- 
- cient te-permit him to locate land. | 
' The argument is not sound. The Dineen: was not. inttea in ie 
consideration. of Colson’s appeal to the particular question raised: by 
that appeal. The Director is charged with the administration of the 
various public land laws, under the general supervision of the Secre- 
: tary of the Interior. He has mukhor ity, and it is his duty, to deter- 
mine whether the various requirements of those laws are complied 
with by applicants for the public lands. He does not. function only 
by way of appeal. He may, in the absence of an appeal, take up any 
matter pending in any of the land offices and. dispose. of it without 
waiting for a decision by the local office. His action in this case in 


not: limiting himself to the. question of the availability of particular . 


lands for location under the scrip and in. passing upon the merits of 

Z Colson’s amended application of March 95, 1959, was entirely proper 

and in the interest. of good Saniinistation: C} f. ae v. . United 
States Land pe 142 U.S. 161, 17 6 (1881). a 
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Caisent S argument that the question of the validity. of the scrip is” 


res judicata encompasses not only his contention that the particular 7 
scrip certificates under which he made his application have been deter- 


mined to be valid but also his contention that his credentials to exer-- — 


“cise the rights conferred. by such certificates have alneady, been deter- - 
mined to be satisfactory. | 
~As to the validity of the scrip sértificaten, he Dirssies did not ques- 
tion them in any way. He has recognized that the certificates - were 
issued to persons entitled to receive them under the 1854. act and that 
these particular certificates have not been used for the. acquisition of 
public land. He has also recognized that the certificates may be used — 
to locate public:land by an attorney-in-fact or by a substitute attorney- 
-in-fact of the scripees. Obviously, such recognition that the right’ to 
_ locate may ‘be exercised by an attorney-in- fact cannot be considered 
as an’ adjudication of the effectiveness of pone of ey persed - 
to support particular certificates. 
Colson’s statement that the sufficiency of ie credentials was oe 


firmed by the decision of the Eastern States land office of February | 
26, 1959, is not borne out by the decision itself. At most, the decision — 


stated that the application would be processed, if amended i in the man- 


ner indicated. This meant nothing more than that the land office 


| would. take the application up for further. consideration. ‘However, 
even if the Eastern States land office had determined that the docu- 


ments presented by Colson were such as to entitle him to locate public 


land thereunder, the Director would not have been estopped from 


| reversing the Eastern States land office. The Department has a con- | a 


tinuing jurisdiction: with respect to public lands until a patent issues. _ 
~The principle of res judicata or finality of administrative action will 
not be applied | so as ‘to estop the Director of the Bureau of Land Man- 
agement from rever sing or correcting decisions of his subordinate offi- 


-. cers where, as here, the matter. remains within the jurisdiction of the 


- Bureau. See U nited States ve United States Borax Company, 58 i D. | 
496 (1943). 
We come then to the question whether Colson ie established his. 
asserted right to locate. public land under the cer tificates. 
The certificates give the: scripees ‘the right ‘to. locate desigriated 
- amounts of public land. ‘The statute itself: provides. that no transfer 
or conveyance of. any Sioux ‘Half- Breed. certificate shall be valid. 
“Because of this provision in the 1854 act, the Department, has always 
~ held that the right: to locate la nd thereunder 18.2 personal rl ight arising < 
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in the seripee and not subject to transfer. While it has recognized 
_ that the location may be made under a power of attorney giving the | 
— attorney authority to locate the land in the name of the scripee (see. 
Allen et al. v. Merrill et al., 12 L.D. 138, 156 (1891) ), it has in the past 


refused to recognize lecations made.under such powers of attorney — 


- when it felt that the transaction was, in fact, a transfer of the scrip. 
At a time when attempts. were being made to locate under many of 
the certificates, prior to the beginning of the Twentieth Century, it 
refused to recognize. locations under the certificates where it had evi- — 


_ dence.that the scripee had sold his certificate under an arrangement - 


| whereby. the certificate was delivered to a purchaser together with 
two other documents, one a power of attorney to locate land under the 
- -serip certificate and do whatever might be necessary to get a patent, 
and the other a power of attorney to sell and convey. any. land which 
the half-breed: might. thereafter acquire from the- United States. 
Under this apparently frequently _ used arrangement, both powers 
would be signed by the scripee in blank, with spaces left in the docu- 
ments for the later insertion of the names of the attorneys: and the 
description of the land. When. the Department had knowledge. of 
the use of this device, it refused to recognize the validity of a location 
made under.a power of attorney. to locate. land. Allen et al. v. Merritt 
et a., 8:L.D. 207 (1889). . That decision was, upheld. on review (12 
L.D. 188) and . followed by the Department. in other cases. The | 
Department held in. Strong v. Pettijohn et al., 21 L.D. 111 (1895), 
_that where. the scrip had been, ‘Im fact, assigned by a double power of 
attorney; as described above, the location of the land under the Scrip » 
certificate. must: be canceled.. ‘See also John W. ee 29 LD. 309 
(1899)... 
| However, ihe Carne oe of Manassa, In rick Sats a eae 
“many. of the locations were made, took a different view of these so- — 
; called. double powers of attorney. When a question of title-to land | 
within the State was presented. to it, the one party claiming title 


under a conveyance from the scripee and the other party claiming | 


_ under a prior conveyance by the attorney-in-fact of the. scripee. whose 
authority was shown to include the authority to sell and. convey, the — 
land, the court upheld the prior conveyance by the. attorney-in- -fact. 

The court held that the power of attorney to sell and convey could 
not be defeated. by parol evidence that the parties intended to effect a 
transfer of the scrip. It held that no. restraint, is imposed upon the © 

- right of property in the land “after it is acquired by. location of the 
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- scrip” and, that a simple power to sell would Giana to ion: subse- 
quently acquired by means of scrip.. There the land had apparently : 
been located. by one Foster under a separate power of esas from — 
the scripee. - Gilbert v. Thompson, 14 Minn. 544 (1869). : pe 

In Phompson v. Myrick, 20 Minn. 205 (1878), affirmed on appeal, 99 

US. 291 (1878), Myrick was shown to have had a power to locate. on. 
behalf of the scripees which he transferred to Thompson ‘ ‘with a view 
to the location thereof for the benefit of” the scripees. . Myrick | and 
‘Thompson. . made an agreement. whereby Myrick would. “upon. the 
location of the said scrip, secure the title to the land, whereon the same ° 
may be located, to be lawfully vested in the said Benj amin Thompson.” 
‘Thompson | lected the scrip in the name of. the scripees and Myrick 
procured deeds from the scripees to his (Myrick’s) - wife...The suit — 
‘was concerned with the validity of the agreement between Myrick and — 
Thompson that. Myrick ‘would. secure title to the land, after location, 
-to Thompson. The court decreed specific performance of the con- 


tract to. convey. the, land. we ge ase to the. location, ‘the. court ss 


sald: 


As the serip was made non-assignable’ by the act’ of Guest ao. Stat. at 
Large, 304,)--and therefore no. valid transferor conveyance of the:same could — 
i) be. made, . Myrick's Telation to ne scripees was that of an attorney. in fact, duly = 


there ig ‘no “ground for supposing ‘that it was not made prudently, and. ‘for the ; - 
‘best. interests of Myrick’s’ (the attorney’ sg): principals. So far: as appears in this ae 
case, Myrick’s “duty im his ‘fiduciary’: relation to the. Scripees was. ‘at an-end: when = 


the location was complete.. As this ‘relation was at:an‘end upon-such. location, 
we can. conceive of no reason. why. Myrick. was not at. liberty; -either. before or 
— after the location was made, to. enter. into an agreement to secure ‘the title 
(enuring from the location, ) to the plaintiff upon payment of an agreed. con-. 


sideration. Such ‘an agreement did ‘not, so far as this. case shows, tend: to — 
‘produce: a: ‘conflict between Myrick’s: ‘interests and his a to. locate - the: scrip 

to the best. advantage of his principals. . basting | 

In 1902, the: Supreme Court. ‘of. is ‘United States § in: . Miduioy 
Company'y: Eaton, 183 U.S. 602, 607; reviewed not: only these decisions 
-of the Minnesota: ‘Supreme Court but. also certain decisions ‘of the 
Department involving such double powers of attorney, including. the 
Allen cases, supra. In the Midway case a scrip certificate had been 
located ‘on-land in Minnesota by Eaton, who was shown ‘to be the 
- seripee’s:attorney-in-fact. for the purpose of locating the land. “The 
Department later refused to recognize the validity of the location 


because the ‘scripee had at the same time executed a power of attorney ae 
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“2 es ae authorizing him to enter upon and take possession ‘of any | 
and all pieces or parcels of land in the State of Minnesota which he 
then owned or might thereafter. acquire or become interested i in, by 
virtue of the location of the scrip in question, and to convey: -the land. | 
The Department held this to be an assignment of the scrip, in viola- 
‘tion of the statute (Hyde et al. v. Faton et al. (On review), 12 L.D. 
157 (1891)), and issued a patent to the land covered by the location 

| to another. Title to the land under the scrip location had, by mesne 
conveyances, become vested-in Eaton. ._The Supreme Court of Min- 

~ nesota. upheld Eaton’s title to the land over that of the subsequent 
» patentee of the United States, holding’ that the scripee, or her suc- 
cessors in interest, could not be deprived of their rights in the land 
by the assumption of a supervisory pone. by the officials of the land | 
department: (82 N.W. 861 (1900) ). | 
When the case came before the United States scuiaine Court, it: said. 


7 that the controversy turned - upon the validity of the scrip loon tions 
and found that the locations were valid. It held: that it was error 


ee for the Department to have held that the locations made by Eaton 
~ were invalid and to have canceled the entries. It held that title to the | 
land passed to the scripees by virtue of the locations. 

- As we-utiderstand the decision ‘of the United States isin Couit 


Po held, in effect, that this Department, should not refuse to recognize — 


. locations made cnder powers of attorney even though it had evidence 


7 that. the Indian had by another document either conveyed the land 


prior to location or vested in another the right to convey the located — 
land. In other words, where the location was shown to have been made 


: under a valid - power of attorney to locate given by the scripee the a, 


fact that the scripee may have also conveyed the land to another by — 
means of.a blank quitclaim deed. prior to. location or given. another — 
(without naming him) a power of attorney to convey the land upon 
its location did not make the transaction a transfer: of scrip within 
the prohibition of the 1854 act. In all of the cases which the court — 
reviewed, however, there was a valid: location of the land, or, at least, 
-as the court said with respect to its decision in. Fela v. Patrick, 145 
“aS: 317 ( 1892), no oe as to: the validity: of the aos was 
-Yaised. 
The: Diveetbr held that the: documents asttet by Colton do-not 
show authority vested ‘in him to locate land for either of the scripees. 
‘We have examined the documents and: agree that Colson has -not 
presented. any evidence of a power vested in him. to locate. land in 
the name of either of the scripees under the scrip certificates. — 
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_ The : so- Gh lteds Ceara. whereby the Ww. E. Mews: id Scrip : 
and Realty Company guaranteed the validity of the certificates and 
~ sold the Ellen Angie scrip. Certificate No. 879-C to. Colson for $6 000. 
and the Anthony "Renville Certificate. No. 898—D for $13,600. are, of | 
course, ineffective as transfers of any rights to. locate covered by the 
‘certificates In view of the “Prohibition against the transfer or con- 
veyance of the scrip. _ | 
The quitclaim deed dated May 19, 1915, signed by Ellen Angie Wil 
liams does nothing more than to convey to Colson any title which she — 
might have or. thereafter acquire by location of her certificate. It 
ane not vest in Colson any Snonty to. locate land in. the Soryer: s 
name. . Bh ft - 
The power of attorney by sibstiention: which: Golson holds from 


aoe: esse L. Linn with relation to. the Ellen Angie scrip shows nothing 7 


more than that Ellen Angie by power of attorney dated February:21, 


~ 1910, authorized Linn to enter upon. and take: possession of any nd. C aut 


all lands in which she might be interested by virtue of the location | 
of her serip. and further authorized Linn to sell and convey— : 7 


any and. all lands already located with said scrip, or any. part or parts thereof; : 


and any and all lands which. she would thereafter acquire or become. seized of 


and. which: she should: thereafter ‘become. interested. in by: vir tue of the. location 


| of said scrip = x *, [tallies Supplied.) — 


‘The power. of ee by substitution | which. Colson: has. ie | 
further recites that the original power of attorney was by its terms 
made irrevocable and authorized Linn to appoint a substitute or sub- 


stitutes to do and perform: on. behalf of and in the 3 name, place, ae Ene 


ic stead of Ellen Angie Williams, formerly: Ellen Angie, 


. any’ and all of the acts which the said attorney in fact. was, by. ‘said S samane ; : 


authorized to perform ; as more fully. Appears a the. Said instrument, which is 
hereto attached and made a part hereof. 7 | 
No power of attorney. from Ellen co Williams’- was s attached: to _ 
this document when it was presented by Colson in support. ‘of his ap- 
plication. .As the Director pointed out, Colson has presented nothing, 
except the statement contained in the power of attorney by substitu: 
tion, to show that Jesse L. Linn had, in fact, been appointed to act 
in any capacity for Ellen Angie in relation to the scrip. Further, the 
- power of attorney by substitution authorizes only the management — 
~ and sale of land to be obtained by location of the scrip. 

On. appeal, Colson states that Certificate No. 379-C was Paecon ed 
by the Department when Jesse L. Linn, as attorney-in- -fact, filed an 
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; application for the igsitien of the scrip on specific lands i in Wyoming. 
He states that, for reasons not involving the ‘validity: ‘of the scrip or 
the cfédentials ‘under which it was presented to the Department, the — 
application to locate the Ellen Angie scrip was rejected since the 
- Governor of Wyoming had- applied for the same land under another 
act of Congress some three months earlier, and that, having been in- 


formed of that fact by the General Land: Office, Linn thereupon 


waived his right to prosecute the location. Thereafter, on March 12, 
1912, the Geiioral Land Office, after making reference to the fact that 


ane had’ waived his right to prosecute. the application, canceled the 


location and orderd the scrip delivered to the party entitled to re- 
ceive it. The scrip was mailed to E. E. Lonabaugh at the direction of 
Linn (Appellant’s Supplemental Brief, pp. 16-18). Colson seems to 
-. argue from this that as Linn was recognized by the Department in 

1911 as attorney-in- fact for Ellen Angie with authority to locate land 
under the scrip the substitute power of attorney which Linn gave to 
Colson must’ be recognized as vesting in Colson the authority to lo- 
cate land under the scrip. This does not follow. Linn apparently 
had a power of attorney from Ellen: Angie to locate the scrip’ (see 
Appellant’s Exhibit I) in addition to any authority which he: may. 
have had from her to deal ‘with the land and convey it after: loca- 
tion. In any event, the Department did not, with ‘respect to that: 
attempt to locate land not then available for location. adjudicate Linn’s 
right to act for Ellen Angie in the matter of the location of her scrip. 
_ Nor do the documents which Colson has presented. in support of 

his asserted right to locate land under the Anthony Renville certifi- 
cate place him in any better position with ‘respect to the 160 acres | 
covered by Certificate No. 8398—D. | es a ee, 

~He-has the “Guarantee” which; as pointed out: above; is moining. 
jose insofar as showing any authority 3 m Seen to locate land 1 in ‘the 
name of Anthony Renville. — 

‘He also has a document, dated Jul une 10, 1914, bp ae Anna R. 
Kean, which recites that— a 

“Anthony Renville or the’ heirs and’ legal repr eceattiyes of “arithony Renville, 
by Anna R..Kean, a Commissioner of Court, ‘duly appointed’ for the ‘purpose, 
have made; constituted ‘and appointed, and. by these presents do make,: consti- 
tute and appoint. Barney ‘R. Colson - * * * our true and lawful attorney, for. us, 


or each of us individually, and, in our name, place. and stead, to enter upon, and — 
take possession of any. and all. pieces. and. parcels of land. or the timber or other | 


- materials thereon in the’ State of a aes which we own, or ‘which we may 


- hereafter acquire or become seized of, or in which we may now or hereafter be 


in: any. way: interested ; under and’ ‘by virtue .of location of Sioux Half Breed — 


Script No. 398 Letter D, for 160 acres, iseued to the said Anthony Renville 
under the Act of July 17, 1854, ee ee 7 
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~The further recitations in this document: are much: like ‘those con- _ 
tained in: the substitute power of attorney presented in’ connection 
- with the Ellen Angie scrip. While the document (obviously. executed 
‘in blank as-was :the quitclaim deed from: Ellen: Angie). authorizes | 
Colson to enter upon and take possession of any land which Renville — 
or his heirs or legal representatives may own or thereafter acquire 


or become seized of or in which they may be interested under and by 


virtue of the location of Sioux Half-Breed Certificate: No. 398—D and. 
~ to sell such land and give conveyance in their names, it ‘does not: con- 
tain any authority to locate land under the scrip certificate. : 
On appeal, Colson contends that this document must be recognized 
- as vesting in him the right to locate under. the: Anthony Renville cer- 


 tificate because Anna R. Kean obtained title to certain lands within 


the beds of dried-up lakes by location of Sioux Half-Breed scrip 
through powers of attorney authorizing John S. Newman as attorney- 
-in-fact. to locate said scrip and to convey the lands located to Anna R. — 
Kean. Colson states that patents were issued to the scripees, includ- 

ing Anthony Renville, but that the patents were subsequently canceled 


asthe result of a suit which went to the United States Supreme Court.? 


He states that upon cancellation of the patents under which Kean 
| claimed and as a result of a decree issued by an Indiana court Anna 
R. Kean was appointed a commissioner of the court to execute dupli- 
cate powers of attorney to locate the scrip in the names of the scripees | 
and to receive patents therefor as well as to convey the same when | 


located and patented. He states further that in a decision dated April - bs 
29, 1914, the First Assistant Secretary. of the Interior held that any — 


new seo would have to'be made in the names of the’ scripees but 
_ that the person who bought the lands should be recognized as having 

_ the-equitable right to control the locations. This latter concession was 
on the supposition that the scripees had sold ‘or: attempted to sell thé 
lands embraced in the former locations. He also refers to what he 
 terms.a ‘similar. situation i in which, he says, the scrip of Elizabeth. Con- | 
__ klin-(No..10-C) -was located. Chrough. Anna. R. Kean. as. attorney- in- | 


fact. He. states that in locating the Elizabeth Conklin. scrip Anna. 
_ R. Kean, through a substitute power of attorney, appointed: one Perez 


| as the substitute attor ney- -In- i-fact to! do the actual location. and to re- 


"2 Kean -v. Calumet: Canal and Improvement Company, 190 U.S. 452° (1903). There the 
aoe held that the. canal company’s title to- the beds of the lakes, -derived ‘through ‘the 
State of Indiana under ‘the Swamp Land Act of September 28, 1850. (43 U.S.C., 1958 -ed., 


sec. 981 ét seq. ), Was superior to that of. Kean, because the United States, having conyeyed oe 


. the land to the State, had: no jurisdiction to make a second edie st upon which. ‘the Kean 
. title rested. : 
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ceive s the patent on ‘the lands so. located, ma that the. power of attorney 
by which that location. was made is identical to.the power of attorney - 


submitted by him as substitute attorney-in-fact for Anthony Renville - 


(Appellant’s Supplemental Brief, pp. 18-21; Exhibits J, K, L,and M; 
and the additional exhibit. referred to In fn, 4 cy a) of Appellant’ S- 
| Supplemental Brief). 
‘The decision. of Avail 29, 1914. isaei R. Ke eun, D. 29900), was the — 
result of an. application: made by Anna R. Kean for the delivery to_ 
her of nine pieces of Sioux Half-Breed scrip. The décision sets forth 
Kean’s argument that inasmuch as she had paid. valuable considera- 
tion for the lands; title to which failed, she was entitled to have posses- 


sion of the scrip. for purposes of relocation. While that decision does ce 


not recognize the decree of the Indiana court, under which Anna R. 
Kean was decreed to be entitled to relocate this scrip, as. binding on 
this Department, it nevertheless held— - Sieh eS 
os where a person has purchased land so located and steaniea ander ‘this . 
class of scrip, and the title has failed because the Government. had already dis- 
| posed of the land, such purchaser should be permitted to: govern. the use of the . 
. scrip for the purpose of. making a new selection. Of course, the new selection 
would have to be in ‘the name of the scripee, as was the former one. 
Following that decision the nine pieces of scrip, including that. of 
Elizabeth Conklin, were returned to the attorney for Anna R. Kean. 
_ However, the record of the Department with respect to the second 
| ication of the Elizabeth Conklin Scrip No. 10~C does not bear out 
Colson’s contention that the power of attorney under which that loca-— 
tion was made is identical with the power of attorney which Colson 
has submitted. That record S contains a paver of. attorney reading 
Im pertinent part: | 


THAT Elizabeth Conklin, or the heirs; devisees and eae cepentaias cf 
_ Elizabeth Conklin, by Anna R. Kean, a Commissioner of Court, duly appointed 
for the. purposes hereinafter set forth, have made, constituted and appointed, . 
and by these presents do- make, constitute and appoint HE. A. Perez of Austin, 


| Nevada Sate Se Se, EP and lawful attorney for her or them’ and in her Or 7 | 
théir name, place and stead to select and locate, at any Land office in the United aa 


States, the lands to which she or they may be entitled by reason of 222.2 
“Sioux Half-Breed Lake Pepin Reserve. Scrip,” to-wit : Number Ten (10) © for 


80 acres. Said. ‘scrip being granted and issued to said Elizabeth Conklin, TD). ! 


accordance with the provisions | of an act of Congress approved July 17, 
1854, . * OR OR and on such location to ask for and receive the Patent therefor ; 
oo declaring all Jawful acts of nee or new said aoe ney: in the premises, 


she or they further ordains and deslares that. the said ‘EB. A. Perez is her eby — 
irrevocably vested with all such power and authority as she or pu might or. 


8 Colson submited certified copies of selected documents from that. record, 
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could. exercise e personally j if present and acting: ; hereby. ratifying and ee . 
whatsoever _.--_..__-___ --- said Attorney may lawfully. do i the Pe 
ee supplied.] i. . ite 
The power of attorney submitted j in ae a che hate to locate 7 
, the Elizabeth Conklin serip. is thus vastly: different from the power 


0k attorney submitted by Colson. It vests Perez with the authority e ft 
to select and to locate-the land to which. Elizabeth Conklin. may be — 
Aas entitled by virtue of Certificate No. 10-C. No such authority is vested. 


in Colson by the power of attorney which he holds from Anna R. Kean. 
_ Because. of Colson’s insistence that. powers of: attorney such as he - 
holds have been recognized as vesting in the holder authority. to locate. 


under a scrip certificate, Colson was, by - letter of May 17, 1963, to his — 


a attorneys, given a further opportunity: to support hiscontention. .Col- 


--gon’s response to this invitation, in the form ofa. further sipplementa} 
brief, 1s not helpful to his position. | | 

He points. to the fact that the use e of powers was ae the only way | 
in which scrip claims. were satisfied and. that many scrip claims were 
exercised by guar dians. whose. appointment, it appears,.was for the 


sole purpose of making the claim. Obviously powers of attorney were 


not used in exercising some of the rights granted by. the 1854 act, as 
many of the scripees exercised the right to locate the land themselves. 

As. to the use of guardians, it is sufficient to. point out that many of 
the scripees. were minors, incapable of acting for themselves in the 
_Iatter.* 

Colson contends’ with. respect to the. ‘Anthony. Renvitle. scrip that. 
Anna R. Kean, following the departmental decision of April 29, 1914, 
transferred her complete rights arising under or flowing by ‘reagon 
of Certificate No.-398-D-and the: Department’s decision to him, that. 
the document: which:he has submitted is inclusive of all of Kean’s rights 
to.control the:new location, and that no: adverse documents, powers, or. : 
conveyances as to this certificate exist. The fact that Colson may not ~ 
be able to produce such a document does not, of course, prove that such 

a document; may not: have existed at one time.’ The fact that Kean, 


_-. in the Conklin case discussed above, did specifically appoint another 


to make: the location for her Suge at least the possibility that: she -_ 


. did sointhisinstance. 


- Colson: also contends that thee Department i In three other K can cases a 


2 recognized that. no authority other than. the Department’s 1914 de- | - 


4 Serip Certificate N 0, 5824 rue B,. ‘tasued to. Philamen, Provenetat and referred a by Colson : 


. in his supplemental brief,. shows on its face that the seripee was “of. about the age of. 7 aa . 4 
seven years.” \Two other. certificates, also referred. to by Colson, show the scripees to. have. - Se Stites 
been of an age of about four months (scrip Certificate No. 10A- to. >, ‘Blizabeth eae ee 


rae and six months (scrip. Certificate No. 416 ae Eliza a Laframbolse) 


’ : - 108-504—63--—_8 te peed 
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: cision need acer SO ae as the application is for a ny to be issued - 
in the name of the Indian. and/or his heirs.. This contention, too, 
fails when the records referred to by Colson are examined. dese 
Thus in Gainesville 016950, involving the Philamon Provencial 
| scrip, and in Phoenix 042691, involving he Elizabeth Conklin | scrip 


No. 10-E, applications to focate were signed by Anna R. Kean. Also 


7 in Gainesville 016949, involving an attempted second location of the — 


Eliza Laframboise scrip, Anna R. Kean herself. signed the application 


to locate. However, 1 no ee has been issued on the basis of that ae 


application. | - a 
It is clear that Colson has not. sheen: any. ne in himself to locate 
ote public lands under either of the scrip certificates> = 
In view of the fact that Colson has not established his right to locate 
public lands under the certificates, it becomes unnecessary to consider 
_ the Director’s additional holding or Colson’ $s arguments that. certain of 
the lands which he applied to. ‘select are available for selection in 
satisfaction of the outstanding scrip rights. | | 

~ Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2.A (4) (a), ‘Departmental 
Manual; 24 FR. 1848), the decision of the Director of the Bureau of 
eee Management 1s affirmed. eae a ee ee 
Assistant Solicitor. 


_ STANDARD OIL ‘COMPANY. OF CALIFORNIA 


29400 | Decided Sep temb er i ”, 1 963 


= Ol and Gas. rae Lauds: Subject to—0Oil and Gas. Feaies: ‘Patented or 

| Entered ‘Land—Oil and. Gas Leases: 640-acre. Limitation pee 

| Although land is included: within. a homestead’ entry for’ which aeceptable - 
final pr oof has. been filed and for which the entryman has met: all. the other. 


5 Colson’ s arguments in hig latest brief that he ig not’ a 7 olinny-coine lately" or eevacie 


| lator” in. his . claims is: not impressive. . He admits. that he bought the. claims. in, 1925-— a 


- . for aig 600° and: asserts: that on the. basis of: ‘today’ S dollar. plus the eamulateye yalue oe 


_ interest in terms of: today’ s dollar. this would: result in a total: value applicable - to’ the 
cousideration he paid for the claims in terms of today’ s dollar value of noe pees than 
$250,000. 


- He asserts that if his claims. are denied, he. will be: the only one to suffer, to. the ‘extent : he 


of $250, 000, and that the Department has ‘no right to: inject itself into the matter as an 

- adverse party. “What Golson. overlooks is. the obligation’ of the Department to ‘see: that . 
- the public lands are disposed of only in.-the manner ‘prescribed. by Congress. 

 —: His. reference to: the Department’ s proposed legislation «TO provide for the satisfaction 
“~ of claims arising out of scrip, lieu Selection, and. similar rights” » (S. 975, 88th’ Cong., 1st. 


7 Session) overlookis- the fact that the: proposal would permit. the: Secr etary of the Interior . 
.. to “convey ‘the selected. lands. if he finds“them ‘to be ‘proper, under existing’ law, ‘for such. ee 
a sen pete en and if the claim: upon: which | an application is based i is determined to be valid, cre 


on’) ne oor OIL COMPANY OF CALIFORNIA. AWB». 
a er ak September 17, 1968 a ee 


: cou ainunentee ite is to be considered. as - available for oil and gas teasing ; i 


within the meaning of the 640-acre rule. Gs 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT - 


Standard Oil Company of Califor iia has appealed to the eccisians 
of the Interior from a decision dated Je anuary 8, 1962, by which ‘the 
Division of Appeals, Bureau:.of Land Magia pement, afheraed’a: decision | 
of the land office at. Anchorage, Alaska, rejecting its noncompetitive oi] 
and gas lease offer on the ground that the land was included in an exist- 
“ing oil and gas lease issued to Floyd: D. Smith Puen to ons By 10Fr 

offer Anchor age 042177. : 3 

~ On appeal, Standard does not aiesae that ke land ac: tad in ‘its - 

; offer was included in Smith’s earlier offer at the time its offer was filed 


aiid that its offer was rejected after a lease had. been issued to: Smith. 
Tt contends, however, that Smiith’s offer was defective and should:have. 
_* been rej jected i in its entirety because it-did not include 640: acres of land ca 
_ and there was land adjoining that. applied | for which was available for mek 
~ oiland gas leasing. - 48. CFR 192.42 (d).— Lier ae ee mt, 
. The adjoining land that Standard: rotors ® is: s.the EYSEY, s sec. 13, eae 
-T/1N., BR. 13 W., Seward Meridian. This-land:had: been included ane = > of 
a still sarlige offer, Anchorage 024399, filed June 22, 1958. Standard a ee 


: | 7 claims that the land was available leasing when Smith’ filed his 
offer for the reason. ‘that, although: the land office decided: by: decision - _ 


dated November: 30,. 1957, that the land: should. be. leased along with 

other lands described: i in offer Anchorage 024899, the lease that. was 

issued omitted the E14SE14 sec. 18. It. was not until April 16,1959, 

| ‘following. an.appeal by the. offeror, that. the lease was amended to‘in-- 
elude the EYSEY,. sec. 18. Therefor e, Standard concludes, the land 


was available for. leasing, since 1t was pee covered aby an. \ offer, ae : 


| oo Smith filed his offer on Mar ch 4,1958.. 


so Dhis: contention : is material. Gale: if’ Sinith? Ss offer. aad fob: ears Ge - 
; discribe: 640 acres of available land when it was filed. . An examination . 
of:the offer shows:.that it listed: several parcels totaling 977.65 acres. 
In a decision dated September 3, 1959, the manager rej ‘ected the offer as 
to 341.24 acres.on the ground that they had either been patented with- 
- out.a reservation of-oil and gas or leased: for oil and gas prior to the 
filing of Smith’s offer. He ce rejected it-as to lot 8, sec.:'7, T. 1 N., Re 
12 W., S.M., on the ground that that lot had: been pniented. on. March 


: 18, 1959, without a reservation of:oil.and gas. -He-suspended.the offer 


for the 598.21. acres remaining pending the disposition of conflicting 


rights. He later, on June 27, 1961, issued.a lease covering lots 3 and 4, _ 


section 18, same township and range, amounting to 77.30 acres and. . 
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—«Teye jected the offer. for nee remaining x lands. Lots 8 and 4, section, 18, 
comprise the land that Standard desires. . 


There is no dispute that 341.24 acres were ‘not enor for leasing ee 


within the meaning of the regulation, 43 CFR 192. 49.(d), and that — 
598.21 acres were available when Smith filed -his offer. Che: Sqaceran 
ds whether the 38:12 acres in lot 3, sec. 7, were or were not.. ae 
If they were, the Smith offer deectibed 636.41 acres, an. ori | 


saificient to bring it within the 640-acre requirement as modified by 


the rule of approximation. Natalie Z. Shell, 62 1.D. 417 (1955). 
Otherwise, the offer covering only.598. 21 acres would have pean ae: 


fective unless the land was isolated. 
- At the time Smith ‘filed, lot 8 was part of Peake Edward Rusk’s 


homestead entry Anchorage 022492, allowed October 20, 1952. Final 


; proof was filed on September 17, 1956 (fees paid on December 7, 1956), 


— and proof of publication filed on September 18,1957. Final certificate oe ss 
issued on March 3,-1959,-and patent on March: 18, 1959; without: a Hh 


reservation of oil nee gas. 


In its appeal to the Divestor, Stariderd soneended: ae Tick hed 


a. earned equitable title to lot’8 no’ later than: September 17, 1957, the | oe 


. date. he filed proof of publication ; that thereafter:lot 3.could not be a 
considered available: for leasing ; : that. the subsequent ‘issuance of: 


| - the final certificate is prima. facie evidence of such’ vesting of title; 
that after'the date of submission of final proof, the Government can- 


not maintain a contest:of the entry, based ‘on any subsequent. discovery 
7 of: mineral in the lands or: based « on chcniatias, ver: ree paat : 

the lands are mineral i in character. . : Ys 
All these assertions may be so, ae they es hot mean thie ia is 


not :available for: leasing. - Until patent. is issued, the legal title: is: a 

_ inthe United States and the Government may initiate a contestagainst - 
the entry on any appropriate ground then existing, See State. of 
Wisconsin et al., 65 I.D. 265. (1958). That it may. ‘not: use subsequent 


~ discovery of : minefala or other knowledge of mineral character ac-. 


quired after the completion of final proof does not prevent, the United | 


States from: imposing a mineral reservation or even ae an 


| entry i in proper circumstances. (7d.) _ 


The pertinent regulation empl ally: recognizes ae land 3 in an sabe a — 


standing entry: not subject to a reservation of oil and gas is available = 


=. a oil and. gas leasing. ‘It pr ovides:. 


| “Where an offer is filed: to lease lands noncompetitively in an entry or. ares 


ment claim not impressed with an ‘oil or gas reservation, the offer will be re- ck 


— jected unless i at is sound that the. land is aah valMaple: for ofl or gas. 
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. | a September 17, 1963 ety? _ | 
a 43 CFR ‘4192. 71 (a): applied in. Joseph 8. Rose, Tie ‘Phomas 0. Moran, 
A-27929 (August 10, 1959). 
The. question, then, is. whether seulapaliy aoreians past. the. sub- 
: fission of acceptable final proof. While the oil and gas regulation 
does not speak to this situation, the general regulation on agricultural. 
entries.on mineral. lands plainty provides that the United States may 
impose an oil and gas reservation in a patent even though acceptable 
final proof has been filed. 43 CFR 102.222 The entry is essentially 
in the same posture before and after. submission of acceptable -final 
proof. In each. case it may be subjected to a mineral reservation, 
although. after proof the United States, if it determines to attempt 
_to impose a reservation, has a much more onerous burden than. before. | 
This has been the rule since the passage of the Mineral Leasing Act 
(47 L.D, 463, 471), and it has often been restated. Z. Z. Graunhien 
66 ID. 201 (1959) ; Fred Axford, A-27938 be 29, ren Solici- 
__ tor’s opinion, 65 1.D:39 (1958). a | 
It has never been stated, so far as we are aware, that an. oil ana | 
gas lease offer must be eis for the reason that it was filed after | 
acceptable final proof has been submitted, nor does there seem to be. 
_ any reason so to rule. Just as in the case of an entry prior to the 
‘submission of acceptable final proof, there is the possibility that the . 
: United States may still be able to establish a right to the oi and gas 





1 The regulation provides : : 
. “(a) Where the Geological Survey reports that land embraced in a nonmineral —— or: 
_¢laim on which final proof has not been submitted or-which has not been perfected is in 
an area in which valuable deposits of oil and gas may occur because of the absence of: 
reliable evidence that the land ig affected by geological structure unfavorable to oil and gas 
accumulation, the entryman or claimant will ‘be notified thereof and allowed a reasonable 
time to apply for reclassification off the-land as nonmineral, submitting a showing there: 
with, and to apply for a hearing in event. Teclassification is denied, or to appeal. He must 

be advised that, if a hearing is ordered, the burden of proof will be upon him, and. also 


_ that, if he shall fail to take: one of the actions indicated, his entry. or claim and any: patent 


- issued pursuant: thereto: will be apres eal with a reservation of - oil and gas to une. United 
States. 

““(b) In a case Saaions acceptable final pron has been submitted, ora claim Han been 
perfected, and the Geological. Survey. thereafter makes report, as in the above Or similar 
form, such report will not be relied upon as basis for a mineral reservation unless the. 
Government is. prepared to’ assume the burden. of proving, prima facie, that the land was 
known to be of mineral character, at the date of. acceptable final proof or when the claim 
was completed, according. to the established criteria for determining mineral from non- 
mineral lands, among which may be those recognized by the Supreme Court in the case of 
United States v. Southern Pacifie Company et al. (251 U.S..1, 64. L. ed. 97). Tf the 
Government ig thus prepared to. assume such burden of proof, the Bureau. of Land Manage- 
nent will notify the entryman of the mineral classification and that a hearing will be 
- ordered: if he: manifests disagreemént with the ¢lassificatiom within a reasonable period. 
The entryman or claimant will be advised that in the event: hearing igs had, the burden 
of proof will bé upom the Government; also, that, if he shall fail te make answer within 
the time allowed, the entry or claim and any patent issued pursuant thercto will be | 
“impressed with a reservation of oil or. gas. to the United ae ” 43 CER 102.22 (a) and 


(b). 
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deposits j in the iad : ‘The only difference, as we have seen, is that it 
may be more difficult for the United States to ‘do so and ‘it is Limited 
as to the date on which the pertinent facts must be established. | 
“Accordingly, it is concluded that lot 3, sec. 7, was available for 
oil and gas-leasmg on the date Smith filed his offer and that the — 
offer was not subject to rejection for violation of the 640-acre rule. _ 
-. This makes in unnecessary to consider the Division of. Appeals’ | 
ruling that the E14SE14 séc. 13 was not available for leasing: when 
Smith’s offer was filed. That ruling was predicated on. the assump- 
tion that Smith’s offer was for less :than 640 acres and that: it could. 
be sustained only if it was for land surrounded by land not available 
for leasing. To the extent that the Bureau’s decision implied: that 
Smith’s offers was for less than 640 acres because lot 3, sec. % was 
not available for leasing; the decision is erroneous. | - 
Therefore, pursuant to the authority delegated to oe Solicitor = 
| the Secretary of the Interior (sec: 210.2. 2A (4) (a), Departmental — 
Manual; 24 F.R. 1848), the decision of the Division .of eae 
Bureau of Land Management, i is oor as s modified. a 


2: pear F, row 
Assistant Solicitor - 


“APPEAL OF BALDWIN-LIMA- HAMILTON CORPORATION 
IBCA-329 oa: Decided September 20, 1963 


Contracts: Appeals—Rules of Practice: ‘Hearings — 


- When. a. contract. appeal involyes a. disputed issue on fact each. party: i is en-. 

' titled to a hearing for the purpose of offering ‘evidence upon” such | ‘issue, 

cand, if either party does request a hearing, a decision ‘upon’ the merits of 

"the appeal | without holding the requested hearing would .be. premature. 

BE The. rules and: procedures. of. the. Board of Contract: Appeals. do not: Drowige sty 
for summary Judgment i in favor of either party. | 


OO fis a j 
ae a : Siok ge Bek 
' 


Contracts: : Interpretation—Rules of Practice: Evidence: 


The parol. evidence rule: ‘does not preclude the introduction of. parol. evidence 
-for the: ‘purpose. of showing whether. a:-particular. document - “WAS « or was 
BE adopted as an ancien of! the’ ‘contract ehw cen ‘the pat cee | “Nor. 


teed 


- showing that prior to the date bonne by. the Integration, a. contrat had | 


vt : 
. 


1,3 ‘See Heirs. of Boba: H. cee 50. LD: 485; (1928), a which: A. “oni aeret ipcetyatien 
was imposed in final.certificate and’ patent: although the’ entryman: had: filed:acceptable 
proof on November 25; 1919;' before the: passage ’:of :the: Mineral: «Leasing A'ct, ‘becduse the 
entryman : ‘had filed: an application’ for. an: oil and gas | apespectlne: Bene io ‘fling ‘inal 

proof.: : See ‘also eee Ne Clark; 50.5.D, 664 (1624):. ae stam Ot a a 
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: ‘accanily: been ‘madé, which was subsequently merged into or. “discharged 
pet the es | 


‘BOARD OF- CONTRACT APPEALS. a Oe, 

The Goverment has filed a motion for sanity judgment” with 
respect | to this timely appeal, also requesting that no hearing be set, 
for the principal alleged reasons that issue has been joined ‘and that no 
question of fact exists, because of the inadmissibility of parol evidence | 
_ concerning .a claimed’ perliminary subcontract, or negotiations. pre- 
ceding the formal subcontract, on which appellant: relies, Neither 


the rules of this Board (43 CFR 4)' nor the pr ocedures déveloped by 
' the Board provide for summary. judgment in favor of either party? 


- Appeals 1 may ‘be considered by the Board “on the record” without a 


hearing, if no request for a hearing has been made by either party. 

In this case, request. has been made by appellant that a hearing be 
held. ‘The Board’s rules (48 CFR 4.10) provide that “Tf the: appeal 
involves disputed questions of tact, the Board shall, at the request of 
either party, grant a hearing.” 
On the present, record it appears that there i is a 1 disputed question 
of fact concerning the time when a major subcontractor of appellant 
first became a “subcontractor” within the meaning of the contract pro- 
visions relating to excusable causes of delay. It 1s the position of 
the Government that the date borne by a purchase order. which appel- 
lant sent to the subcontractor is determinative of this question, on the 
theory that the purchase order was an integration. But the purchase 
order does not have any acceptance by the subcontractor endorsed on 
it, and, hence, in order for it-to have the status of an integration, the 
assent a the subcontractor to the purchase order as a final and com- 
plete expression of the terms of the subcontract would neéd' to be 
proved by parol evidence. To quote the Restatement: “That a docu- — 
ment was or was not adopted a as an. paneer) ray be ‘Proved oy any 
7 relevant evidence?, - 

FE urthermore; in the: event the ‘purchase order’ is 5 shown to be's an in- 
tegr ation,. the date borne: ‘by. it, might still. turn. out. to be. inconclusive — 
of the issue before the Board.: That isstieis not: What are the'terms . 


of; the. ‘present, contract between. appellant. and. the subcontractor? 


‘It is: Was there a contract, between appellant ; and the subcontractor 
- when-the alleged excusable cause. of delay. occurred @ . ‘The parol evi- - 
dence rule has to'do with the first of these ‘questions only; : it’ would not. 
preclude. the-use. of parol-evidence to establish that. prior to: the date 
borne by. the ‘purchase. order: a Subcontract bad a been ey 


. “1 Koreho} Constr -uction Company, TBCA-321 (August 37, 1963), 70 LD. 400. 
2 Restatement, Contracts. sec. 228, Comment a. eo Bets 
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ica was ‘subsequently merged into or discharged. by the eis. 
order.® — : | 
It also appears from the present record that ners isa dispute be- 7 
tween the parties as to whether the alleged cause of delay would be 
excusable, irrespective of whether it occurred before or after the date 
when a. contract was first: consummated between appellant and the © 
subcontractor. Resolution of this dispute would require considera-_ 
tion, not only of the intent of the provisions relating to excusable 
causes of delay in the contract between appellant and the Government, 
but also of the facts bearing upon such matters as the ores avoid- 
ability. and consequences of the claimed delay. _ | | 
As it is apparent. that the appeal does involve factual issues, ‘it 1s ae 


2 plain that a decision upon its merits without holding the hearing - “ 


requested by appellant would be premature.* ee is entitled “to 
pe heard and to offer evidence in support of its appea ” with respect to: 
“any dispute concerning a ‘question of fact arising under this 


contract.” 5 . 
Even if provisions for. summary judgment had been de in “the . 

rules or procedures of the Board, the granting of the Government’s 

motion for summary judgment would be improper, since, as the fore- 

going discussion shows, genuine issues as to material facts do exist.. 

The presence of such an issue precludes summary judgment?» 
Accordingly, the Government’s motion is denied. A hearing will 

be scheduled 1 in due course. | 7 3 

| Trois M. onsen: Member. 

7 CONCUR: ; oo | 
Pau H. Ganrv, Chairman. 

I concur: - 


| Herperr J. SLAUGHTER, M ember. 


3 See 3. Corbin, Contracts ‘(24 Bal). sec, 576: 4 Wiltiston, Contracts (3a aa) sec, 631. 


4The Board is in accord with H, Dreiger Machinery Company, ASBCA No. 7879 (March 


238, 1962), 1962 BCA par. 3840, 4 Gov. Contr. 391 (da), wherein the. Armed Services Board 
of Contract. Appeals. stated: “Additional evidence maybe and usually is brought. out at 
_ahearing. ‘This additional evidence may change the factual situation. If we adjudicate 
the case solely on the basis of the facts which appellant sets out in his complaint we 


'. Geprive an appellant of his right to a hearing and to present evidence. We think this 


should be avoided unless it is clearly apparent that no useful purpore could be served by 
a hearing.” 
& Clause 12, Disputes, of Standard Form 32. (October 1957 Edition), which is a pave of 
the instant contract. See Morgan .Construction Company, IBCA=253 (September 20, _ 
1960), 67 ED. 342, 60-2 BCA par. 2737, 2 Gov. Contr. 500; ef: Parker-Nehram Company, . 
IBCA~96 (April 7, 1959), 66 LD, 142, 59-1 BCA par. 2123, 1 Gov. Contr. 289. 
 BRule 56 of the Rules of. Civil Procedure for the United States District Courts states 
that summary judgment is to be granted upon a showing “that there is no genuine issue 
as to any material fact and that the moving party is entitled to a judgment as a matter — 
of law.” ‘The. report of the Advisory Committee on Rules that initially . framed and 
. proposed Rule 56 says: “Summary judgment procedure is a method for promptly disposing 
of actions in which there is no genuine issue as to any material fact.” j 
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| AFFAIRS, AND FLAGSTAFF FOUNDATION, ETC. | 


‘VALIDITY ‘OF ‘LEASE NO. 14-20-600-5511, OCTOBER 21, 1959, BE- 


TWEEN THE. BUREAU OF INDIAN AFFAIRS, LESSOR, AND FLAG- - 


| STAFF FOUNDATION FOR INDUSTRIAL DEVELOPMENT, LESSEE 


‘Executive Orders ad Proulawatiouy -prawiaeat of. the United States ae 


‘Withdrawals and Reservations—Secretary of the Interior | 
Although the Secretary of the Interior is by. Executive Order No. 10855, au- 


thorized to exercise the power of the President to withdraw and reserve — - 


public domain and other lauds owned or controlled. by the United States, 
oa including the authority to modify or revoke. past or ‘future withdrawals. or 
st _ reservations, such power cannot be exercised over. lands ina national forest 
eae without the approval or coucurrence of the Secretary, of Agriculture as re- 
Fs quired by section 1(e) of the Executive Order. 2 | 


Public Lands: Tr ur sisdiction Over—Public Lands: ‘Leases and Permits —Bureau 
of Indian Affairs . 


. In the absence of: the approval o or concurrence of Hie Secretary of Agriculture 
---g Public. Land Order. purporting » to exclude certain lands. from a national 
- forest and reserve them under the jurisdiction of the Bureau of Indian 
. Affairs is ineffective to. remove such | lands from the jurisdiction of the . 
Secretary of Agriculture, and a purported lease of ‘such lands approved 
by the Assistant Secretary’ of the Interior ‘pursuant to the Navajo-Hopi. 
Rehabilitation Act of Apri, 19, 1950 ries Stat. 44 3.25 U. S. CG. see. 631. et seg. ), 

is invalid. . 


36659 ry eg ae 8 : be gas 1968 
To: Tue Snonerany oF THE INTERIOR ae | 


Simoes Validity eS: Tasee No. 14-90-600- sb11, Odiobee ot, 1959, be- 
tween the Bureau of Indian Affairs, | [or and. Flagstaf | 
Foundation for Industrial Development, Lessee. _ 


| In accordance with your request we have examined. the aie and 
files pertaining to Lease No. 14-20-600-5511, between the Bureau of 
Indian Affairs, as lessor, and the Flagstaff Foundation for Industrial - 
| Development, Flagstaff, Arizona, as: lessee, in ‘order to’ express our: 
es opinion on the validity of the lease. A somewhat extensive recital of 

_ the administrative history 3 1S necessary for that purpose. Oo 


The lease was entered into and signed by the Commissioner of Tn- ‘a 


dian Affairs on behalf of the lessor on October 21, 1959, and recites 
that the it was made‘in accordance with the Act of April 19, 1950. (64 
Stat. 44; 25 U.S.C. sec: 631 e¢ seg.). The Commissioner’s action was | 
| approved and ratified by Assistant. Secretary of the Interior Roger » 
‘Ernst on November 6, 1959. The lease covers75 acres of land in | 
‘Sec. 23, T. 21 N., ‘R. 7B. (presumably of the Gila and Salt. River a 
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Meridian), (Concnine: County, Apcona: ‘The rece is 5 part of 2 all 80- 
~ acre-tract of land-which was a part of the Coconino National Forest, 
under the jurisdiction of the Secretary of Agriculture, but which was - 
isolated and separated from the main body. of the forest by Pa 

owned lands. 7 

On September 27, 1956, the Bureau of Indian Affairs filed with tie * 
| Manager of the Land Office, Bureau of Land Management, Phoenix, 

Arizona, an.application (Arizona. 012770) for withdrawal of the 80- 
acre tract: for a construction site for use by the Navajo.Tribe or its 

‘lessees: ‘The Manager, by letter of October 5, 1956, inquired of the 

Regional ‘Forester of the U.S. Forest Service, Department of Agricul- 
ture, Albuquerque, New Mexico, for the views of that agency with 

_ respect to the application. The Regional Forester replied on Decem- 
ber 11, 1956, that the “Forest. Service will offer no objection to the with- 
drawal of this tract subject to existing uses and permits.” .~— 

A Notice of Proposed Withdrawal and Reservation of the lands. was 
‘published i in the Federal Register on Ja: anuary 25, 1957: (22 FR. 505). 
On. January 31, 1957, the Regional Forester again ‘wrote to the Land 
Officer. Manages saying that the Notice did not-state that, the with- 
drawal-was yy be made:subject to existing rights, and. that the Forest 

Service was “anxious to make Stire that continued ‘use'of the area by — 
the Coconino County Humane Association, Inc., under the special use 

permit which. they now hold will not be interrupted or otherwise. af- 

fected by the withdrawal.” The Arizona State Supervisor of the 

Bureau of Land Management replied, on February -11,.1957, that it 
appeared that the Bureau of Indian Affairs would need exclusive ad- 

- ministration of the lands for its intended purpose and that it would be 

necessary to exclude the lands from the National Forest, which “would 
have the effect of cancelling the use permit” issued to the Humane 

Association. At the same time, the State Supervisor wrote to. the 

Area Director of the Bureau of Indian Affairs, Gallup, New Mexico, — 

urging that he negotiate with representatives of the Forest Service and 
-the Humane Association to work out a mutually satisfactory arrange- 

~ ment.for continued use of a part of the tract by the Association. 

The Acting Assistant Area Director replied on February 15, 1957, 
saying that in an effort to cooperate fully with the Humane Nespas 
tion they wished to amend the request for withdrawal to exclude a 

_described:5-acre tract from the 80-acre Nei The Regional F Forester 
replied. on. February 90, 1957, as follows: vi bt 
_ The Forest.Service will not interpose an objection to: this withdrawal providing 

a satisfactory: arrangement is worked out by the Bureau. of Indian Affairs regard- | 

ing use of the special use tract by the Coconino County Humane Association in 


- ok 
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sekomdance: with the privileges they now hold. The approval of the Forest Serv- 
ice is contingent upon a satisfactory arrangement in this respect. We. would 
prefer. that the Bureau of Indian. Affairs take over the entire 80 acre tract.aud 

. issue one of their. own permits to the Humane Association that As Bar aClory 
to that Society, | - | 
The State Supervisor forwarded the case file on rile application to 
the Director of the Bureau of Land Management on February 25, 1957, 
alluding to the Bureau of Indian Affairs’ letter of February 15 and 
the Regional. Forester’ Ss letters of December 11, 1956 and Js anuary 31, 


a 1957, but not. referring to. the Regional Forester’s letter of February 


_ 20, which was, however, in the case file. The State Supervisor recom- 
fended withdrawal of the lands, excluding the.5-acre tract. _ 

By Public Land Order 1434, aoied by the Under Seer etary on June 
17, 1957; and published in the Federal Register on June 22,1957. (22 
FE: R. 4417)..the 75- acre tract was “excluded from the area. now within 
the Coconino National Forest? and- “vithdrawn from. all forms of 
appropriation under the public land laws, including the mining and 
mineral-leasing laws, and reserved under. the. jurisdiction. of the Bu- 
reau: of Indian. Affairs: for use ‘in: the establishment of an industrial 
“program to: provide off-reservation employment for Navajo. Indians in~ 
furtherance of the purposes and.obj ectives oe the act of April 1 19, 3950 

(64 Stat.44;25 U.S.C. 631 yet seg. je? 

The authority for the action taken 1s séited in tie Public Tand Oris 

as “the act of June 4, 1897 (30 Stat. 34, 36; 16 U.S.C. 473) and other- 
wise, and pursuant to. Executive Order No. 10355 of May 26, 1952.” 
-The:act of June 4, 1897, authorizes the President “to revoke, modify, 
or suspend any and all Executive orders and proclamations or any part. 
thereof” which created any national forest, and to “reduce the area or. 
change the boundary lines” of such. forests. By Section 1(a) of Ex- 
ecutive Order -No.:10355 the President. delegated to the Searetary-« of 
the Interior the authority vested in him—.— ye eee fe, oa 
# * * by section 1 of thé act of June 25, 1910, ch. 421, 36 Stat. 847 (43° U.S.C. aa 
— 141), and: the authority otherwise vested in him to withdraw or reserve lands _ 
of the public domain and. other lands owned or controlled by the United States 
: in the continental United States or. Alaska for public. purposes, including the 


authority to modify or revoke withdrawals and reservations of such lands ‘here- 
tofore or hereafter: made.. : : 


Section 1(c) of Executive Order} No. 10355 reads as follows: 


No erdéx affecting land: ance the administr ative jurisdiction of any eee ats | 
- department or agency of the. Government other than fhe Department of the 


7 ‘Interior shall be issued by the Secretary of the Interior under the authority 


of this order without the prior approval or concurrence, so far as the order affects — 


432 DECISIONS: OF THE DEPARTMENT OF THE INTERIOR [70 LD. 


—. such land, of the head of the , aepar tment ' or agency éoticerned, or of such’ officer 
of the department or agency concerned as the head thereof may designate for 
such purpose: Provided, that such. officer is required. to be appointed . by. the 
President by and with the advice and consent of the Senate. - aE - 
. The statutory authorit ty to the President to delegate the. powers 
covered In Executive Order No. 10355 is Section 10. of the act of 
October 3, 1951 (65 = 712; 83 U.S.C. 301-303), which authorizes 
~ the ‘President Lore “designate and empower the head of any de- 
partment or agency in the executive branch, or any official thereof who 
is required to be appointed by and with the advice and consent of the 
Senate, to perform without approval, ratification or other action by — 


the President (1) any function which 1S vested. in the President by _ 


“law ak oe oe oe 
From the record, it is Sense that ie Public ana Order 1434 was 
not only. at, variance with the position of the Regional Forester, who 
wanted the entire 80 acres excluded from the forest and a permit 
issued by the Commissioner of Indian Affairs for the 5 acres occupied 
by the Humane Association, but further that it was not supported by 
the approval or concurrence of the Secretary of Agriculture or his’ 
Presidentially-appointed designee. Absent such approval or concur- 
rence, we can only conclude that Public Land Order 1484 was never 
effective to remove the lands from the jurisdiction of the Secretary of 
Agriculture. That being so, it necessarily follows that the purported 
lease of October 21, 1953 to the Flagstaff Foundation for Industrial 
‘Development was made without se eae! and was void from 
its Inception. : | 
The purported lease was for a term of 50 years with an option to 
renew for an additional 50 years. The annual rental was to be $75 
unless the land were subleased, in which case the rental was to be $750 
per year commencing with the date of occupancy by the subtenant. 
The lessee was obligated, without limitation as to time, to “install 
necessary utilities, plat and subdivide as required in accordance with” 
local zoning ordinances, “and eventually to include streets, alleys and 
other accesses as required by sublessees.” Other than the usual: agree- 
ment to pay rent, deliver the premises upon termination, carry liability 
- insurance, maintain the premises in good repair, pay taxes and utili- 
ties, etc., there was no other affirmative obligation on the lessee except 
the following : . : : a i, tes 6 
— 12, Employees Pr eferei ence. eases agrees: that any sublease made with au. 
industrial concern w ill carry a clause giving first. preference to enrolled members 
of the Seal and: oo tribes SO sae As. ney are a nciae: Seg! and willis 
‘to work, | : es an, Rees 
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As of this dite, there has been no development of the area, by the Flag- 
_ staff Foundation, and no subleases or assignments have been nego- — 
~ tiated. We were informed in recent meetings with officials of the — 


EF oundation that.several industrial firms had been invited: to consider .— | 


the'site-as.a location for manufacturing or other industrial use.in keep- 


a Ing with. the hope of the Bureau of Indian Affairs in pee ruetine, the: | 


| lease, but no suitable commitment had been obtained. 
_. The file contains a letter dated November 8, 1962, from ‘ae General 
| Counsel of the Bureau of Public Roads to the Commissioner of Indian 


Affairs, in which it is stated that that Bureau has been requested by _ 


the Arizona State Highway Engineer to assist the State in attempting 
to secure a: right- of-way across. the 75-acre tract covered by the pur- | 
_ ported lease in connection with construction of a portion of Interstate 
Project I-40-4 (20). | | - 
- It is said that the Forest ee was notified of the tiendea need 
of the right-of-way before the tract was attempted to be transferred 
by Public Land Order 1434. The file also contaizis a copy of « letter 


dated October 16, 1962, from the Chief Right of Way Agent of the | 


Arizona State. Highway Department to the Division Engineer of the 
Bureau of Public Roads, in. which it is said that an biicinh of the Flag- 
_ staff Foundation has indicated its expectation of the payment of 
compensation for damages to its leasehold interest for that portion of 
the land which is needed for the interstate highway right-of-way. 

The letter makes a “rough estimate” of the total value of the Flagstaff . 

- Foundation’s interest: j in the land, if the lease were valid, at. $94,766.77, _ 
and compensation for the ene of 22.5 acres ae severance damages - 
for the right-of-way at $28,432.50. | 

| . Although we can give this factor no egnmidonation’s in seacnne ae: 
conclusion that the Public Land Order 1434 was ineffective and the 

~ purported lease to the Flagstaff Foundation was invalid, it is certainly - 
proper to keep it in mind when considering whether, at this late date, 
the Secretary of Agriculture should be asked to concur in or approve 
| the action of the Assistant Secretary. of the Interior in signing Public 

_ Land Order 1434. The purpose of the order was to make Jand: avail-_ 


— able for industrial activity which would employ Indians. The use of | ‘ 


the land for a highway would prevent the fulfillment of that purpose. 


. To revive the lease at this date would not, as to the land needed for the 


right-of-way, fulfill the purpose for which the lease was conceived ; it 
would merely result in a windfall to the. lessee. - | 

In view of the foregoing, we recommend that the Flagstaff Wounds: | 

tion for Industrial Development be notified that Lease No. 14-20-600- 
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5511 is duivalid and that it should vacate the premises forthwith. We - 

are informed that the rentals thus far paid have been deposited 1 in the 
Treasury in Receipt Account No. 141810, “Rental of Land,” and can be 

taken out of the ‘Treasury as. erroneous is deposits and: refunded to the: 


: Foundation. 


In order to ele the: << we also: résdininetid the 1 issuance of . 
public land’ order: revoking Public Land Order No. 1434,: ‘thereby 
formally - restoring tl the Jand to the. o aeeueuon. of the Secretary of’ 
se Negunlane te ee ere Mee Bore ee 

_) Brann Jd. Barry; 
| s haa , 


ak "APPEAL OF KORSHOS CONSTRUCTION ‘COMPANY’ 
IBCA321 0 Decided September 27, 1963 
‘Goatrante: Appeals—Rules of Practice: Appeals: Hearings. - 


An interlocutory decision, upon. a coutract appeal denying a: ipeion to. dismiss : 

. the appeal: for lack of timely: notice or. protest, or denying | a motion for. 

| summary judgment, leaves the appeal open for the presentation of evidence, 
‘upon all disputed questions of material fact, including such a ‘question as 
3 whether the Government: was prejudiced by lack of timely notice ¢ or ee : 


_ BOARD oF CONTRACT APPEALS | 


In an i inkelositary decision, dated August 27, 1963, upon thie’ ap- 
peal, the Board denied the Government’s motions (1) to dismiss Claim 
No. 1 for lack of timely notice or protest, (2): for summary judgment: 
ou Claim No.’ 1, and (3) to dismiss Claim: No. 2 for’ lack of eet, 
| notice or protest. | 
~The Government has requested seeclicidesitten of that + portion of 
the Board’s decision upon the first of these 1 motions which reads as | 

follows: ; — | a - ai, ae aes 

“The allegations “of the contractor, Giie e findings of the conusable officer, and ; 
the data in the appeal file all indicate that the lack: of timely notice or pr otest 
does not constitute an obstacle to fair and ‘accurate evaluation. In these cir- 
cumstances, the failure to notify or protest may. be disregarded... ~ OO as 

The relief sought through the request for shuhdelatadlin is that 
the Board “allow the Government: to present evidence either written 
or oral which ‘will tend to: establish. that the Government’s rights will 
be in fact prejudiced by any waiver of the protest, provision of. Para- 
7 si 9 by ae Board as to Claim 3 No. 1 eas - : 


ee re CO. crs 4850 0 
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“The Boakde decieion of August oT, 1963, ‘purported to ‘do: no more : 
than deny certain motions of the Govarninent which, if allowed, would * 
have resulted in a ‘disposition of the appeal without the holding of a. 
| hearing. The denial of these motions leaves the appeal open for the 

' presentation of evidence, either oral or written, upon all disputed 

~ questions of material fact. The statements of the parties” disclose’ 


that the.question of whether the Government. was prejudiced by lack — 


of timely notice or protest, with respect to Claim No. 1 is a disputed - 
question of material fact... Se Le See, igre 

-In'the ‘passage quoted: alors we: ee the + View; ints ne 
| parts of the record then before us, that.is, “the allegations of the con-— 
tractor, the findings of the contracting officer, and the data in the 
appeal file” set. forth circumstances that would justify deciding the 
question of prejudice. in favor of.appellant. But we did not say, 
nor did we mean to imply, that these allegations, findings, and data 
could not be overcome through the presentation of contrary evidence, - 
_or would be'sufficient, even if left uncontroverted, to prove the existence 
of the circumstances set out in them. Our intent: was to-ascertain 
whether the appeal involved. issues of fact that would preclude its 
‘disposition upon motion, rather than to determine the merits of those — 
issues. As the Board: has repeatedly held, allegations cannot be ac-_ 
cepted as true in the absence. of proof sufficient to support. them," find- 


ing of a. contracting officer may be shown to be incorrect,” and a 7 


dentiary data is subject to be rebutted by other evidentiary data? . 
‘The relief ‘sought through the request for reconsideration is, there- 
fore, relief. that was not denied by, and that. is. entirely consistent : 
with, our decision of August 21, 1963, | J 

This being so, there is no occasion. for Gecandidorine that: ‘decision. ; 
Nor Is there occasion for determining whether | reconsideration of 
lt. Oecit Schweighardt, TBCA-293° (March 4,0 1968), 70 ‘LD. 85, 1963: BCA par. 3671,. 5. 
Gov. Contr: par. 188 (g),; Weldfab,, Incorporated, IBCA~268 (August 11, 1961),. 68 LD. 241, . 


61-2 BCA par. 3121, 3 Gov. Contr. par: 500+ Pioneer Blectric Company, Tne. TBCA-222 
(June: 23,1960); 67: LD. 267, 60—2-. BCA: par. 2675;. 2x Gov.: Contr. 368. : 


2 Montgomery-Macri Company and Western Line Construction. Company, Inc. TBCA-59- _ 


and IBCA-72. (June 28, 19638), 70 LD. 242, 5 Gov. Contr. par. 419 > Altied Contractors, 
Inc., TBCA~265- (September 26, 1962), 69 I.D. 147, 1962 BCA par. 3501,.4 Gov.- Contr. 
par. 512; Merritt-Chapman. & Scott Corporation, yecn ase RTA aEy 4, 1961), 68 iD. i, 

61-2 BCA: par. 3198, 2 Gov. Contr. par. 230: - a 
3 Erhardt Dahl Andersen, IBCA—223 and: TBCA-229° (July 17, 1961), 68.1. D.- 201; 61-1 
BCA par. 3082, 3 Gov. Contr. par, 505; Production Tool Corporation, IBCA-262: (April | 


17,-1961};: 68 LD: 109, 61-1 BCA’ par. 3007, 8-Gov. Contr. par. 324; Henly. Construction: , 


' Company, TBCA-185. (February 23; eas 67 LD, 44, 61-2 BCA par. 3239, 2° Gov.. Contr. 
a, 198, 208. ‘ ; 
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such a eas solely interlocutory i in character, is 3 permissible unider 


ee: the applicable rule (48 CFR 4.15). 


The request for reconsideration, therefore, i is s denied. | 
-Heunee J. Savon, Acting 0 hairman. 
I concur: | | -_ 7 
Tuomas M. Durston, Mu ember. 


Chairman Pav H. Ganrr, being absent. on official leave, did not 
| perucipale in the. determination: of this request for reconsideration. | 


| Ds APPEAL OF PAUL A. TEEGARDEN 
- ‘IBCA-382 Decided September 27, 1963 . 


Contracts: nner ee Officer—Contracts : Delays of Contractor | 


‘When: a claim for a time extension under a contract is presented to ie con- 
' tracting officer, it is the duty of the latter to make an impartial and ob-. 
jeetive determination of all. questions that are directly relevant to the 
extent of the delays upon which such claim is founded. 


BOARD OF CONTRACT APPEALS 


‘The Board, in a decision dated September 11, 1968, ampnded this 
appeal to the contracting officer for the preparation and issuance 
of a new or supplemental findings of fact and decision, with respect 
to a dispute over the extent of the time extension to be allowed for | 
delays in performance by the contractor. The reason for this remand 
was that. the original findings of fact and decision did not cover all 
of the matters essential for a proper resolution of the dispute as.pre- 
sented initially to the contracting officer for determination. In. par- 
ticular, the original findings of fact-and decision left unanswered such 
key questions as (1) whether working time was lost on days when 
the weather was not unusually severe as a result.of adverse conditions 
created by unusually severe weather on preceding days; (2) whether 
working time so lost would constitute ‘a proper basis for the allowance 
of an extension of time; (3) what amount of working time, if any, was. 
so lost, ind what extension of time, if any, should be allowed therefor; 
(4) whether any working time was lost because of weather ‘ ‘unfavor- 
_ able for the suitable prosecution of the work” within the meaning of 
the suspension of work provision of the contract, but. not ‘ ‘unusually 
severe” within the meaning of the excusable causes of delay provision | 

of the contract; ey whether working time so. font would: constitute a 
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a ener basis i: the allowance of an ‘extension of time; and (6) what | 
amount of working time, if any, was so. lost and what extension of : 
| time, if any, should be allowed therefor. | . 
We also considered that it would-be proper ‘for the contracting of. 
ficer’ S findings to. inelude a tabulation covering, on a day- -by-day. basis, 


such pertinent. matters as the state of the weather, whether it was 


normal or abnormal. for the season .of the year, the. condition of the 


7 ground, the work. done, the reasons, for. any loss of time as advanced 
by the contractor, and the reasons as ascertained. by the contracting i 


‘officer. A tabulation of this type appeared to be essential for proper _ 


i resolution. of the dispute, not only. because. of the day-by-day. basis — 


on which appellant had presented its claim, but. also because of the 
voluminous weather and job records involved. | 

The Government has now requested. pecoedematich ac the Temand= 
on the ground that “to include the information and analyses, ordered 


_ by the decision and:opinion-in question to be included, in a new or 


~ supplemental Findings of Fact and Determination would force: the 

Finding of Fact to perform the office and fulfill the function of an 

- adversary pleading, simultaneously with the performance of its true — 

function as an impartial and obective determination. of the merits 
of appellant’s claim.” The request for reconsideration then goes onto - 

_ state that “the iaeoon desired by the Board may more properly, 

quickly, and easily be made available to.the Board in a supplemental — 


os pleading which the appellee stands ready, willing and able to file 4 
with the Board unmmedialy: upon: order or request for such by the os 


Board. ee 


We are unable to agree with this position. Clause 5 of the General 7 


Provisions of the contract here involved expressly states that when a— 
claim for a time. extension jis received, the contracting officer. “shall 


~ ascertain the facts and the.extent of the delay and extend the time for, a 
completing the work when in.his judgment: the findings of fact justify — 


such an extension.” “Ihe various matters which we have called-upon. 
the contracting officer. to decide are matters that are directly relevant _ 
to scpellant’s claim, and that are within the scope of the duty to 


_. “ascertain. the facts and. the extent of the delay” imposed upon the | | oe 
contracting officer by Clause 5. Hence, the remand was. ‘proper. 


The function of the contracting paca with. respect toa dispute — 
| committed to his: determination, by the contract is, as Department — 


: Counsel aptly say, to make an “impartial and obj ective determination” ~ 


of the merits of the dispute. A supplemental pleading by Department | 


~ Counsel, whose function with respect to such a dispute is to serve as 
advocates rather than.as adjudicators, obviously would not constitute — 


an ae and objective determination” by the contracting, officer. : 
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ee the Aline: of a supplemental pleading would not be a legally 
| acceptable substitute forthe remand. —_. 

The basic fallacy inherent in the request for eevonederacba: Ties | 
in assuming that the purpose of the remand is merely to obtain “in- 
formation desired by the Board.” The truth of the matter is that 

the Board does not desire information as such, but desires the con- 
| tracting officer to determine all, and not Just some, of the questions 
that’ are thaterial to the pending dispute. If information alone were 
desired, the holding of a hearing would be the most appropriate method _ 
~ for obtaining it. Furthermore, when findings have been made by the 
: contracting officer with respect to all of the material facts, it is con- 
--eeivable that the contractor may decide against taking a new appeal, 
in which event the Board would hever need. eee about the 
matters now in controversy. : : ; | 

The request f for reconsideration, ‘therefore, is denied. 

2 | Hoxsmer J. ‘Stavaztrms, ating Chairman. 
concur: ao ee ee ee 
“Troms M. Doxsrow, M ember. 


»- Osairinains Pavn. H Gane, bene ae on. “official eave did not 
bres in the. determination of | ‘this peaeet: | for _reconsi ideration. 


-  pLActp ort COMPANY 
‘A-29577 0 + Deaidéd: September 30, 1963 
Oil and Gas Leases: Royalties 7 


Royalties on. production from land acquired for military purposes and Tesaed 
See protectively for oil and gas purposes are properly computed in accordance 
a ‘with the express terms ‘of the leases ‘without deductions for extraction or 


- processing: Of liquid ‘products and residue: gas. and: ‘of. gathering, dehydra- _ 


_. tion, and. compression costs of gas}. it is immaterial that the lessee does 
ee not. do_ the extracting. ‘or. processing and that it is performed by a con- 
4 - tractor. under an agreement whereby title. to the liquid products passes to 

- the contractor upon delivery: OF the well gas to the processing plant. a 


APPEAL FROM THE. qxoLocrcaL SURVEY 


Placid Oil fi Conga has appealed: from ' a ‘decision dated May 4, 4, 1962, ; 
: by which the Acting Director of the Geological, Survey affirmed 
i decisions of the’ regional oil and gas supervisor disallowing deductions 


ar for the cost of extraction or processing of liquid products and residue 


gas and: of gathering and dehydration costs on high pressure gas and 

- gathering and. compression costs ‘on low pressure gas in the computa- 
tion of royalties on. production | from its wells under three ‘Separate 
eases h inthe Franks Field in Texas. 7 
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The. oe are located on land acquired: by the United ciales ae | 


lay purposes which is not leasable for oil and gas purposes under — 


the Mineral. Leasing Act -(30 U.S.C.,: 1958 .ed., sec. 181 e¢ seg.) or'the | 
Mineral. Leasing: Act for. Acquired Lands: (30 U.S.C., 1958 ed., sec. 
351 et seg.)... The leases were issued as protective measures after com-— 


- petitive bidding under: authority of. section 441, Revised. Statutes 
(5 U.S.C., 1958 ed., sec..485).. The leases require the lessee to pay-a - 


‘royalty of 1624 percent: of the amount or value of production. obtained 
| fromthe leases and that—__ a er. ar ae : 
| In computing ‘such royalty on ae ene or other products extracted from gas 
Or. on “gas: remaining after: extraction of such products, no allowance will. ne 
made for the eost of extraction or. ‘processing. (See. 2(d). (2). > ety 
“Placid repeats on. its appeal to the Secretary: the real ee | 
| ‘that’ it. presented: on. its appeal.to the Director. These contentions 
were substantially. answered by. the Acting Director’s decision ; how- 
ever, some additional comments: may appropriately be made 1 in refuta- 
tion of. Placid’s arguments. | 
-Placid’s principal assertion with respect to the, dislin wastes of 
extraction or. processing costs in computing the royalties on the liquid - 
products extracted from the well’ gas.and on the residue dry gas ‘is 
that the language quoted from section 2(d) (2) .of ‘its leases. applies 
-only where the lessee performs the extraction or ‘processing. It as- 
serts ‘that’ infact the extraction and processing are done by. the Mar- 
’ garet Hunt Trust. Estate under a: purchase agreement. entered: into 
by Placid on July 11, 1960. ‘It-stresses the’ fact that the agreement 
-provides:that Placid: sells. the: liquid products to-the. Estate (called 
‘Plant Owner. in the contract) and that: title to the products pass to 
the Plant: Owner at the time of entry into the > Plait. “The extraction 
and processing occur thereafter. | 
‘Section: 2(d) (2) does not specify: re 1s ie. a5 ie extracting ¢ or. 
, processing. . -It: does not say that the costs of extraction or processing 


_ willbe disallowed only where ‘the lessee’ perfornis. the. work. Thus 


_ there is no basis in the language of the leases for the position asserted. 
_ by:Placid: : On the contrary, the language of: section 2: ao (2). ney | 
- sustains the conclusion of the Acting Director. - 

Aside from this, Placid’s argument based upon. the apieement: with 
-the:Estaté does not. appear to be well-founded when all pertinent cir- — 
~ cumstances’ are considered. Prior to entering the agreement, Placid — 

executed a. contract on May 15, 1959, to sell the gas from ‘its leases to 

the Peoples Gulf Coast Natural ons Pipe Line Company. This con- 


tract obligated Placid to deliver the gas to Peoples’ line at a central 


point in the Franks Field (where the leases are situated) at a pres- 
_ sure not exceeding 1,000 p.s.i. and in accordance with certain quality 
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| Epona ous: To fulfill this aie ‘it was essential that Placid’s 
gas be processed to remove liquid products, compressed, dehydrated, 
and otherwise be put in condition for delivery to the pipéline. Placid _ 
entered into the agreement with the Estate for this purpose. .That 
| agreement provides that title to all residue gas shall remain in Placid ~ 


(Article IV, 4.2). In other words, Placid‘has merely contracted out 


to the Estate the work necessary to put in marketable condition the — 
gas to be sold to Peoples. This cannot operate to permit Placid to 

: deduct. costs: that it could not deduct if it did the processing itself. 
The agreement between Placid and the Estate for transferring title . 
to the liquid products prior to extraction or processing does not alter — 
the situation. The fact is that Placid delivers only one: commodity i 
from its leases to the Estate’s plant. At that point, although title to- 
the liquid hydrocarbons passes to the Estate while title:to the-residue 
gas remains in Placid, physically there is no separation of the well 
gas into these two components until the gas is processed and:the liquid 
products extracted. It is only then that the liquid :products to which 
the Estate’s title vested can be identified. Meanwhile title to what 
ultimately becomes the residue gas remains in Placid at. all times. 

To turn Placid’s argument around, that extraction: and: processing ~ 

costs are deductible with respect to the liquid products because such 
costs are incurred after title passes, such costs are clearly not deducti- 
ble with respect to residue gas because they are incurred while title 
remains in Placid.. The fact, however, is that section 2(d)(2) of 
Placid’s leases clearly provides that in computing royalty on either 
the gasoline or other products extracted from the gas.or.on the gas 
remaining after such extraction, no allowance will be made -for the 
cost of extraction or processing. It would completely. nullify this 
provision to -say.that such cost may be deducted in eae — 
. ties.on the liquid products. 
As for the costs of: gathering, eA ae aa compression, fnay 
‘ are not deductible in the computation of royalties on the gas. The 
Temas Company, 64 1.D.'76 (1957) ; The:-California Company, 66 ID. 
54 (1959), affirmed 296 F.2d 384 (D.C. Cir. 1961). : 

A careful review of the record indicates clearly that the (sailed im 
question were intended to eh the result enunciated 1 an. the Acting 
| Director’ s decision, = : 
- Therefore, pur suant to ihe. siuthioniey: alerted’ to ie Solicitor by 


7 the Secretary | of the Interior (sec. 210.2.2A (4) (a), Pao 
| Manual; 4 &. R. ithads the. decision eee from is affirmed. 


“Ernest Kr. Hom, 
Assistant Solicitor. — 
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me SF aekbe Mu CROCKETT ae 
A-29913 ce — Devided September L8, 1963 
| Alaska: “Homesteads—Homesteads (Ordinary) : Residence. 


This: Department has: ne authority’ te relieve homesteaders of the residence 
requirements of the homestead laws. a 
“Alaska: Homesteads—Homesteads (Ordinary) : ‘Residence 


- A leave of absence from a ‘settlement claim in Alaska may: be cao only . 
‘if the applicant has established his residence on the claim, x eras 


a Alaska: _Homesteads—Homesteads (Ordinary) : Residence —Hemesteads e : | 
(Ordinary) : Final Proof oye s ee ae ge 
"Final proof under a settlement claim in Alaska i is Snot necepianle where it t does “a 
not show that the homesteader established his residence ou adhe claim within a. 
Six months after filing his notice of settlement. - - 


| Alas: ‘Homesteads—Homesteads (Ordinary) Arotins oat = 
— (Ordinary) : Lands Subject to — “ 


Land. embraced in a recorded settlement dain. in Alaska is ‘not available for : 
; Fa homestead entry and an application to make homestead entry ( on. such land 
es | must be rejected. = 

APPEAL FROM THE BUREAU oF LAND. MANAGEMENT : . 
~Bayin P. Knapp has appealed to the ‘Secretary of the. Tnterior tie - 
a decision by the. Division of Appeals, Bureau of Land: Management, i 


dated J anuary 105 1963, which held that Knapp’ s final proof, sub- | 


mitted ‘i in connection with ‘his settlement, claim, was ‘not. sufficient, to. 


show. that: Knapp had | complied with the ‘pesidence requirement. of — - 


: the homestead law. The decision informed. Knapp that he had not 


7 shown that he had established residence on the claim within’ the time — 
re prescribed by law and, as supplemented and clarified by a letter to 


Knapp dated Febr uary 20, 1963, informed Knapp that he might sub- 
mit new, final proof at any time before the five-year statutory life or. 
| his claim expired: if he could show establishment of residence within 
| six months from the date of filing of his notice of settlement and con-. 
tinuous occupancy, of the land for a period of seven. months. 9.0 

' Knapp appealed from the decision of January. 10, 1963, stating 
that he was misled by the Fairbanks land office into believing that a 
leave of absence, for which: he had applied’ would. be granted and 


stating’ that if it were necessary to submit new r finall proof he bias i. 


~~ he could'makea satisfactory showing. | . - 
a “By letter’ dated: June 5, 1963, ienayp: was. “advised that’: an appeal’ 
a to the Secretary from the decision of J anuary 10, 1963, was not heéc-. 


1 ID. No. 10 
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essary to. pestact his settlement, claim i ‘Knapp intended to ake ad- 
vantage of the opportunity given’ to him-to submit proof that he | 
established residence on the claim .within six,months of his notice 
of location and maintained that. residence for the required time. 
By letter dated June. 20; 1963, Knapp replied that he intended. to 
stand on the showing previously made ‘ ‘rather than. attempting to 
show establishment of residence six months: after filing?” However, - 
hestated that he:“definitely established residence on the homestead 
the same day” he filed his notice ‘but that he “left for’ the’ school: 
of Ministry one-month sooner than-I should-have.” . He stated that 
he.“requested .a.years [sic] leave of absence. believing that, the leave 
would be granted. from. the time. I requested it rather than from: the 
time of. my filing.” He requests. that: an. exception. to. the rule of 
residence ‘be made in his favor. — : 

This Department. has no authority to mie Knapp on the. re- 
quirements. of the homestead laws with respect to residence. How- 
ever, a consideration of the entire record, including Knapp’ s state- 
ments in his present. appeal, leads to the conelusion that Knapp does — 
not understand what he is required to prove with respect, to the 
; establishment. of residence on the claim or wherein he has failed, in 
the past, in presenting his proof. Therefore, in an effort to: assist 


_ Knapp to prove, if he can, that he has complied with the require-. -_ 


_. ments of the homestead laws this decision will attempt to clarify — 
for Knapp the deficiency: of the proof which he’ has. already: submitted - 
and point out the inconsistent position which he is taking in assert- — 
ing that he will not attempt to show establishment of residence. within 
‘six months after filing his. notice of settlement claim, and at the same — 
_ time asserting that he established residence on: ‘the same day he filed 
his. notice of settlement. claim... ‘ 

Knapp. filed his notice of a aitiement claim on namurraped “ind 
in Alaska on “March. 10, 1959, under the homestead laws (43 US.C.; 
1958 ed., sec. 161 e¢ a as extended to Alaska. (48 U.S.C. 1958 ed. 
- SEC. BT. 1 ‘et seq.). His notice stated that there was a. howe on the 
~~ claim. (16° x 24) and that 100 acres were cleared. His final proof 
stated. that he did not establish actual residence: on the claim. until 
June i 1960. - His proof showed further that he built a two-bedroom 


ae house on the land i in 1959 and that also in 1959 he. brushed, cleared,” 


| and disked 155. acres. He now says that he. established residence on: 
the claim on the same day that he filed his notice. Tf he did establish 


a residence on the claim on the date of his notice or at any time within 


six months after March. 10, 1959, then his statement. in his final proof 


that he established residence on. June 1, 1960, is obviously incorrect: 
and must be overcome by competent evidence that he established his — a 


residence at an earlier. date. . 
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“Te ‘on ides See hana: Knapp: did aoe establish: his dee. a -uintil ; nG « 


June 1, 1960, then:he ee not-complied with the requirements of the 
howiestead laws: which provide that failure to establish residence on the 
land within six months after initiation of the claim causes the land to: 


= revert: to the: Government.» While an extension of six: months within — | 


which to establish. residence 1 may be granted i in certain circumstances’ 


(43 U.S.C., 1958 ed., sec. 169), there. is no indication in: the present — 


~ record that. Knapp applied for such an-extension. In: any. event: fae 
. extension could not have extended beyond March 10; 1960... ge, 
ade Knapp established, 1 “esidence within the: six-months peiiod, as 


ai then entitled to apply for a leave of absence for one year or less _ . 


if failure of crops, sickness, or other. unavoidable casualty had pre- 


- vented him from supporting himself and those dependent upon: him by es 
cultivation of the land (43 CFR 65.16): | This leave of absence isnot 


to be confused with the extension of time’ tor oe ie residence 
(43 CFR 65.15). 
The record: aoae that Knapp id ae for: a leave: is absense but 


- it is not clear as to whether he had established. his. residence: on. the 


_ claim before he made such application. If he had not. already. estab- 
lished: his residence, then the’ leave od pease could not have been | 
eranted to: him... 0° 


The letter. siomed by ingen eae for the jcave of cence is 


dated July 15, 1959. However, Knapp apparently did not file the 
letter with the land office but, instead, left it with another who did 
not file it in the land office until January 7, 1960. The letter did not 
give sufficient information for the land office to act on‘ and by letter 
dated January 22, 1960, Knapp was requested to furnish additional 
information, including a statement: as to the date on. which he estab- 
lished his residence and how long he had remained on the land. Knapp 
replied on March 20, 1960, without stating: when he established resi- 
_ dence on the land or how long hé maintained that residence.. He stated 
merely that he was unable to make enough from the homestead to sup- 
_ port. himself and his family so that he had decided to finish his educa- 
tion In the ministry then return and ‘ ‘complete my time'required for 


7 > patent, on the land.” He stated “we have. all ‘the homestead. 160) 
~ cleared and a home on it also logs cut for our. other buildings.” On 
June 20, 1960, Knapp informed the land office that as of June.1 ofthat 


— year . he had returned to the homestead, had certain acteage incultivae 


tion, and “we are in: process of building on:to our home.” Thereafter, | 


Tt ie letter dated Ja anuary 2, 1961, he informed:the land office that'as of © * 


| - January 1, 1961, he had lived on his homestead the sc veces seven. se | 
| consecutive 1 months. eee ek ees | 
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- Appar ently Kaape is under the i impression that all he has to prove | 


| is that. he lived on the claim for seven: consecutive months. 


*& This-is not the case: He must prove that he established. his residence | 
“dari ing the first six months of his claim, left-the claim for not: more 


than: ene year becatise ‘he could not: ‘support himself and. his family 


: from the claim, and then returned. to the, clam. and: Spent at sg : 


- seven months in: Sedans | 
. The. residence which Knapp must, prove ie asabliched. duting the 


= Brat, Six. months of his claim does not have to:be of the character neces~ 


gary for final: proof.” Boyd L.: Hulse v. William FH. Griggs, 67 ED. 
212 (1960). For instance, the house already on: the -Jand.on, March 


10, 1959, does not have to be. shown to have been habitable when. he : 


7 established his residence. If he. went on the. land, -on: the date of his 
settlement notice, or at any time’:thereafter within six months of 
- March 10, 1959, with the intent to make a home on. the land, for himself 
~ and: his: family and: thereafter continued to: occupy: the land and im- 
prove it until he found it: necessary to leave the land to support his 
. family, he established residence on. the land sufficient,.to. satisfy the 
requirement of the law with respect to the establishment of residence. . 
That he may have done:so is indicated by the fact that his final proof 


_ shows that he built a two-bedroom house on the land in 1959 (although . 


he states the house was not habitable until 7 une 4 wey and started 
his-cultivation.. i 

A Setter by. Knapp. dened Te anuary oe 4969, - ee eit in the 
nen office. until February: 13, 1962, after his final proof had been: re- 
jected by-the land office on J anuary. 30,.1962, states that he first filed 
on the homestead on March 10, 1959, atid established. residence im- 


Aa, medistely: following (without giving any ‘specific date or indicating 
what he did to- establish that residence). The letter was accompanied | 


by, an ‘affidavit dated January 5,-1962, ‘executed by Knapp. in. Florida, 
that: he. filed: on: the claim: “on: March: 10, 1959, and established resi- 
dence.” That, affidavit. carries two. signatures. of persons giving their 
7 addresses. in. Fairbanks as witnesses.:- The witnesses signed before a _ 
notary publié in. Fairbanks on Febr uary 13, 1962. This affidavit is 


| not explicit enough to. meet-the: requirements. of final proet because UG 32° 


 doés not.show when or’ how: residence was. established. > . ' 
To Summarizé: If Knapp can. prove by himself. and. two pale : 


- witnesses that he actually went on the land within. six months follow- — fe 
ing the:filing of his notice with the intent to make. the land hishome. 
| and that he thereafter returned to the land and. resided thereon with. 


his. family for.at Jeast seven. months, then he should take advantage of 


the: opportunity given to him to submit new final proof, establishing ae 


1 Knapp is an onoratiy: discharged veteran with over four years of military gervice. 
He may apply not to exceed ‘two years of that service against his three years of required Be, 
_ yesidence under the homestead laws. All homesteaders are permitted two absences of mot ar 
a to exceed five months in the aggregate in any one Resoence year, . rae 


seaaey 2: EDWIN’ ‘py ‘ENAPP: KENNET “M. CROCKETT — bc - 
Hoes ee Whaat oe kh Mentomblon A 100 cit ates tie ee 


r “these oe aes proof must be subimitted by. March: 9, 1964, » whieh om 
= Js the date’ on, which: the statutory life of his claini: will expire. ae as 
One. other. aspect: with relation. to the land embraced i an: n Knapp a a ay 


"claim remains to be considered. ee a ee a 
As: noted. ‘above, Knapp‘ filed his, notice ‘of Bi rottlement? ee oe 


i 2 March 10, 1959, cad the statutory life of his entry. dates from. that, - o ¥ 
time... “By. decision dated ‘August 28; 1959,:the. filing -of his. location. | 


7 notice was “ “approved. as of the. date of its: filing”. and Knapp: was in- | e 


. formed that he might: “continue-to: perfect”: his-claim/in-.accordance. oe “Se 
swith the applicable. regulations. . On December 19, 1961,-after Knapp - 
_ had: submitted: his final proofin April of that: year, he-was. called-on 


to file a. homestead: application -covering” the then, unsurveyed. Jand- 
- within his claim. oe filed. such: an, application: on. December: 29, Pa. 
1961. | 


“The pit: ot sia covering: othe end. on; wehiah: Knapp’ Ss. ree is - 3 
ee located was: filed on. September 91, 1962: Thereafter,.on- September 


26, 1962, while Knapp’ Ss appeal. from the rejection of: his. final: ‘proof 
was: pending in the Bureau of ‘Land ‘Management, ‘Kenneth. M, 
Crockett filed.a notice of. location. of a claim: on the SW, sec. 14, 
T.1N., R.. 2° W. FM, “Alaska, the same land -as ‘that. included.:in 
renee, S claim.: ‘Crockett: ‘gave the date of his settlement as: September 
25, 1962... On September, 26, 1962, Crockett also. filed an. ‘application — 
_ to ae homestead entry on rthe land embraced 4 m his settlement claim 


- airbanks 030445)... 


_ Under date.of May: a1. 1968, ee was s informed Son aa rights. 
in the land were sibordinats to those of: ‘Knapp. but: at: the-same time . _ 


5 that. he, Crockett, must establish residence on the claim not. later than - 


twelve moriths after September 26, 1962, in order to protect any rights 
_ he: might have i in the land. Crockett goparently attempted to establish _ 


| _ residence but was met DY. the eppoor: oS a i cies Pueborene to act ee 


a on behalf of Knapp. : 
. Thereafter, by deneion dated ‘Aupiist: 1; 1968; GCrocct was ee 7 
that the land covered by. his homestead entry application and his notice . 


_ of location was embraced in ‘Knapp’ Ss. homestead entry application re 
which had een : reje jected. and: was then-on: ‘appeal and that untila-final | 
. decision was reached on the Knapp. application: no action. could be... 


4 taken on.Crockett’s or other subsequent applications. forthe sameland. _ 


Crockett was informed that Knapp was the‘senior applicant. for the ay. 
~ Jand, having filed his application on December 29, 1961, when the land | 
was open: to filing, and that Knapp’s application was the equivalent 


ae to an entry. Crockett’s notice of location. of ‘his settlement, claim. was. 7" : 


re] jected but his homestead application was suspended. — 


-Knapp’s rights, if any, dated from his notice of satulamenis March 10, ;: 2 


ae 1959. and aot from ‘the: date he. filed pas. homestead. application. : Be 
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a Knapp vt Crockett w were not, therefore, in the position of senior and. — 


. junior applicants for the same land. ° Knapp had a recorded claim to - 
_. the land when Crockett filed his notice and: application. As the land - 


- was, on September. 26, 1962, embraced in ‘Knapp’s’ settlement claim, — ; 


obviously the land was not open to settlement: or occupancy by Croc- 

_kett on that date: and i it ‘was. mg to: as pote his notice OF 

settlement. a ees 
However, foe the Same reason n Crockett’s homestand applicition: ae 


— should have been-rejected under the well established rile thatan entry. ; 


“on: public Jand ‘under the laws of the United States: segregates itfrom 


the: ‘public: domain, appropriates it to private use, and withdraws it 


from ’subsequent entry or acquisition until that entry is finally canceled, 4% 
and removed: See'R. 'B. Whitaker ét al.; 63 L-D- ‘124 (1956), and cases. — 
cited therein. | bi sucha situation; where there is a prima facié valid 


entry on the land a a subsequent application for the same land must be — 
: rejected and not suspended to await the determination as'to the valid- — 


| ‘ity of the entry of record. To do otherwise in this instance wouldbeto — . 


give Crockett an unfair advantage i in a event Buapp' 8 claim 1s finally | 


| rejected. 
| Thévetsre, -putanatit to the authority. delegated to the Solicitor by 


the’ Secretary. of the Interior (sec. ‘210.2.2A(4) (a), Departmental 


- Manual; 24 FR. 1348); the decision of the Division of Appeals, Bureau 7 


of Lard Management, rejecting Knapp’s final proof but: allowing him | 


| a further: ‘opportunity to submit acceptable final 3 proof by March Oe 


8 1964, is affirmed, and Crockett’s application to make homestead entry. 3 | 


on the same ead is rejected without: prejudice to his making a’ new 

- application for the land 3 in the event pails does not. rants establish ee 

| his right tc to the land. We ee 

| | | ies F. Hout,” 7 a ‘ 
Assistant Solicitor. 


JOHN W. MECOM EY. AL. 


7 _ A29548 - ee "Decided September 19, 1963, 


ue 7 "Rules of: Pradtive: “Appeals: Generally—Practice Before the Department | 


"Persons: Qualified To Practice’ — aa 
. “While an appeal to the Director of the Bureau of Land Management is” ‘pr op: 
| ee pers dismissed when it. is prosecuted by. an agent of the: appellants: who has 
DOC: shown: that: he is: ‘authorized to practice before the Department; ip the 


. ; agent on appeal to the Secretary. of the Interior states that he is a practicing a 


—_ | _ attorney at. law and the Director has also riled on the merits of the appeal, . 
: the appeal may be considered on its merits. . oee , _ 


“ Color or Claim, of. Title: Applications 


wer application for a patent pised on ioiee of title ae be signed be fie Sapte _ 


> cant for patent and an application signed. by an agent is properly. rejected. — 


: ee 7 nen ee “JOHN W.: MECOM:. : ws ates ss 7 - | 
a September 19, 1968 | Se et 
Color. or Poa of Title: “Generally—Patents: of Public Tarde: ‘Generally | 


cA patent, issued. pursuant to a color or claim of title must be in the name of all . 
those claiming an interest. in the land, or in the name of a eperson designated — 
by all 1 claiming an interest in the land. S 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


Pan Ww. Mecom, ‘San. Jacinto Oil. and Gas Company, and. Gas e. 


7 Royalties Corporation. have: appealed to the’ ‘Secretary of the Interior - : 
~. from.a.decision dated March 9, 1969. , by which the.Division.of:Appeals 


dismissed. an appeal to the Director of the Bureau of Land Manage- eo | = 
ment brought in. their behalf by G. E. Gotschall, their: agent; onthe © 
ground. that there was no. évidence. ‘that, Gotschall was authorized. to |. 


_ practice before the Dep artment. ~~ | 
_On appeal to the Secretary, Gotschall iiss sated fiat Hei is an. ee. ‘ 
ney at law admitted to practice in the State of Louisiana and in-the 
District of Columbia. Since there is no question of the qualification 
of an attorney at law to practice before the Department. under’ the 
applicable regulation, 43 CFR 1.3(a) (2), the case may now -be .con- 
sidered on its merits. See B. 4. H amlet, Dr. Erwood George Bdgar, 
A-99516- (August, 19, 1968). ee : 
. “The decision of March 9, 1962, also pejectod the ee of title appli- 
cation filed on behalf of the appellants because it. was not signed by 
the applicant for patent as required by. the pertinent, regulation. | 48 
CFR 140.6 ag ~The application was Properly - rejected tor this : 
reason. * 
‘The: Division’ of: Appeals stated that its dsetion did not. behedins 
the right: of the appellatits to file'a. new appli¢ation, but that if they 
did it must be filed on the prescribed form and‘all the parties claiming on 
an undivided interest in the land must:assent to. the application. | ets 


ee ~The appellants point out. that several people own undivided inter-- 
~~ ests in the land and ask that an application be considered even if not 

assented to by all of them and that: a m patent 3 issue. >to their common ae 
 . grantor, his heirs, or assigns.-. — . 


Theres is nothing in the Color of Title ‘Act: (43: U. s. G, 1958 Fae: , Secs: ig 7 


| 1068-1068b) or the regulations (43: CFR, Part. 140) which | would re 


authorize such action. ‘There is no provision: for issuing a patent, WO 


: less than all of those. claiming an. undivided interest in the landjnor =| 


cana’ ‘patent be issued to the common ‘grantor, for there would: then. | 


be noassurance that all those who would ‘benefit from the grant would : 


o ~ have been. qualified. to. assert’ a-color of title claim on their own... Thus. | 


if the appellants file a:new application, they must. follow the instruc- oe . 
" tions set out in the'decision of the Division of Appeals. _ : = 


‘Therefore pursuant. to the authority delegated to. the Solicitor: by - 


silt the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental — 


-- . Manual ; fi Fr. R. eee the decision oe the Division of — is 
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reversed. one as It aie the appeal and affirmed insofar as it 
a re jected the e color of title , application. * 
er ee ee : Basis FY Head, | 
| Assistant Solicitor. | 


“CLAIM OF RALPH MORDEN WILDER 2 : - 
re : 77-1930 | ss a | Decided October 3, 1968. 
‘Torts: ‘Motor Vehicles: * hae vat 


“The operator of a mean: vehicle 4 is liable for maine. or: injury. resulting from 
the casting. of. stones from the surface of the highway by. such. vehicle 

only’ when the damage or injury was caused byt the negligent « or wrongful , 

_ operation: of the vehicle. a ee | z 


Mr. Raren’ ‘Morven Wren 


2 BOL, Lilly Chapel Road i yt BR, we 
gs West Jefferson, Ohio : ey : - 22g oe. 


| ‘Dear Mr. Wuprr: : es Se i a ee | ee. 
We have ‘considered your flag (11980) i in oe amount of $107. 52. 7 


_ for damage . to. the windshield. of. your car. allegedly resulting from _ 
a stone being cast by the wheel of a Government-owned j jeep: operated <* 


by an employee of the Bureau of Mines. The accident occurred on. be 


June 17, 1968, on. Highway. 60, between 1 Victor and Ansted, , West - a 


7 Via | 
| The investigation. report shows: ‘that. the rear of is (ern : 
owned jeep was equipped with mud guards which extended. within — 


ee inches of the road surface, that the vehicle was being operated at. — 
a lawful and reasonable speed, that it was in the proper lane on 


7 the: highway where it had a. right to. be, that the road surface was — 


concrete, and that no ‘loose materials. on the surface of the highway eed 


_ were observed. | 
Under the Federal Tort. Claims Act (98 US. fon “1958. ee sec. 967 1 a 


-_-et_seg.), ‘the United States is liable for any damage nue by the 
negligent or. wrongful act or omission of an. employee while acting 


~ within the scope of. his employment if a private person would be 


Hable in the same.circumstances. The general yule of law is-that _ 


the operator of a private vehicle is liable for damage or injury result-— a 
ing from the casting or precipitation .of stones from the. surface of 


. a highway by such vehicle only when such. damage or injury was. - 24 | 


. caused by the negligent. or wrongful. operation. of the vehicle. 25 


Am. Jur. Highways, sec. 238, at 532 (1940). West Virginia follows 


_ this general rule of law. Milter Vv. ee 142, Ws Va. 580, 97 S.E. | 
= 2d 58 hae - See ie eck te 


fe A89T “MAGNOLIA LUMBER” SALES: ‘COMPANY. con. 449, 
ae | October 8, +1963 : a 


The. facts Grecmrints this accident, as shown. 3 in the: investigation - 


report, do not support: a conclusion that the Government. Operator oe 
was. driving the Government. vehicle in a. negligent or unlawful: man- 


ner. Nor do the. accounts of the accident, submitted “by you. and © 
| Mrs. Wilder point. to. any fact, that. would. suggest faulty driving. by -. 
the Government operator. In the circumstances, the. Government - 
“driver. could not have -foreseen that. damage might or would result 


from the operation of the: jeep in the:manner in which it was being 
| operated. . We. find. that. the damage to. your.car: is. not. attributable eu ue 


to: any. negligent. or wrongful : act or omission. on the part of the Gov- 
ernment operator. @ ; oe, 
- Therefore,-your claim.is: denied. 

~ Sincerely, oo = : ee ee 
si oe He gan, SG). A -Epwamp ‘Whine, 


“eputy 8 Solicitor. . a 


MAGNOLIA LUMBER SALES company 





- pas suo Da sided October 8 1963 


‘Timber Sales and Disposals—Trespass: Generally 


eae partnership is. properly. required to- post: a. bond in: 4h ‘sum of, nected - 


ee “trespass. liability. incurred by. ‘closely. tied corporations: which. will ‘directly - 


- _ benefit from a. timber: sale to the partnership. as a. condition precedent, to. 
ae the. execution ‘by the United States, of a _timber sales contract to the | 
partnership. ere aes | 7 | 
APPEAL FROM THE. BUREAU oF LAND. MANAGEMENT: 


i olia. Yumber Bales Company has appealed to the ney of 


io the Interior from a decision of the Division of. Appeals, Bureau of: 
“Land Management, dated April 10, 1962, which. affirmed.a decision. er 
. of the district.manager, Medford, Oregon, dated October 19, 1961, as 
| amended by a decision dated. Noveniber 8, 1961. . The decision of the ee 


district, manager, as amended, required appellant. to submit bonds to 


cover unsettled trespass liability in the: amounts. of $108,099.98, 


$6,972.10, and $T7. 25 in accordance. with the provisions of 438 CFR 


oo. O88, 12.(b). (2); prior. to obtaining a timber sale contract for which it. 


was the. successful bidder. Prior to the decision of the Division of 
Appeals, the trespass case for $77.25 was closed and one of-the..two 
- cases making the amount of $6, 972. 10 was ‘closed, Jeaving an outstand-. 


(7, Ing amount of appar ‘ently $2,192.20. The Bureau decision affirmed the 


district. manager’s decision. It specifically held that $108,100 bond 


- be submitted, but. made no oepeie comment | as to the filing. of other i — 


bonds. 


a 712-027-632 
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The appellant contends int the Buredi decision has for the first 
time alleged that appellant participated in the trespass from: which — 
arose the request that the $108, 100 bond be filed. - It. alleges also that 


the Bureau failed to rule on the question of ‘the requirement that it 7 - 
3 post, a bond for the alleged trespasses committed by two ‘corporations, ae, 


| Magnolia Motor and Logging Company: and Magnolia Lumber Cor- 
poration, Inc. The: appellant’s. first contention is only” technically 
- correct. However, to decide this appeal, it is not necessary to rule 
onthe alleged. participation by: ‘appellant i in the trespass from which 
‘aTose the request that the $108,100 bond be filed. It is necessary to 


consider the propriety of réquiring appellant to assume responsibility ee : 


ose for the trespasses of the two corporations. 
_ Magnolia Motor and Logging Company: has: outstanding alleged | 
trespass liability, in California TT No. 11892, in the stim of $108,099.98. 


ae Magnolia: Lumber‘ ‘Corporation, Ine.; has outstanding alleged trespass 
- liability, in Oregon TM-382, in the sum of $2,192.20. 


Magnolia. Lumber Sales Company ‘is a partnership’ in which R. 
Drew Lamb and: Zelma C. Lamb each controls.a.25 percent interest — 
“and Richard Carrol Lamb a 20 percent interest. A timber sale to 
appellant would result.in'a positive. benefit being derived by Magnolia 
Lumber Corporation, Inc., and Magnolia Motor and Logging Com- 
- pany, two closely tied corporations (see Magnolia Lumber Corpora- 
‘tion, Ine., 67 ID. 245 (1960) ) of both of which R. Drew Lamb is:presi- 
dent: Appellant has at no time denied the’ interlocking interests 
between the partnership and the two corporations. The requirement 
set forth in 43 CFR 288. 12(b) (2) cannot, therefore, be fulfilled in the 
absence of the filing of a bond in the sum of unsettled trespass liability 
against a closely tied corporation. In the instant case, thus, the cor- 

- porate veils must be pierced to the extent of requiring that appellant, | 
a partnership, file bonds inthe sums of $108, 100 aud $2, 200 for the 
unsettled liability of the two. ‘corporations which would directly’ bene: : 
: fit from the timber sale, — | 
Therefore, pursuant to ‘the authority délogated to the Salicitor by | 


~ the Secretary of the Interior (sec. 210.2:2A (4) (a), Departmental 


Manual; 94 F. R. | the decision or. from is affirmed as 
modified herein... ee. ee eh. 


* Bawesr F. ise | 
_ Assistant Solicitor. 


“a The. record mewn: tnt on January 15, 1960, a demand was served on appellant for 


unjust enrichment ja m6 epg, 099. ad ATCEDASS), 
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“CRIPPLE. CREEK. COAL: COMPANY 


A-29568 me - Decided. October 11, 1963. | Sore - on 


wed 


” Coal Leases. and Permits: Applications Alas: ‘Mineral Leases and | ; | . oe 


_ Permits—Mineral. Leasing Act: Applicability _ 


An application for a ‘coal prospecting. ‘permit under. ‘regulations. issued: pur: - 


. suant to the act of October 20, 1914, filed after the repeal of that act by, = “ai 


the act’ of September. 9, 1959, is subject to rejection because of the cessation 


 -of authority of this Department to isste permits under the 1914 act; and, 


"> leven ‘though the 1959. act extended ‘the: provisions of the’ ‘Mineral Leasing 
hen . Act -of February. 25, 1920,. to. Alaska, | the land. office did not have any duty | 
< OF. authority. to: consider. the application | ‘as one under. the. 1920. act. until 
-, Some ‘action was taken. by the Fopolan to. amend the application. to. come 7 
: within that act. ; | 


a Land Grants. and Relcctions® : Soe Looe 
aes An. application. by the- State to select. lands under the. Mental Health: Act i is 


Dot: defective because it does not contain, a. showing 6 as: to: the. situation ‘and ca. 


_ potential uses of the selected lands. 


Alaska? Land. Grants and: Sclections Alaska: Coal Leases and Permits fe ~ : 


» Coal Leases: and. Permits :: Applications 


| A coal: prospecting permit: application ‘which ‘conflicts with an approved selec : 


tion made by the State of Alaska. under the Alaska Mental Health Act’ is ane 


* properly -rejected in: favor of: the State selection, regardless of. which ‘ape : 
pletion was first filed. : ee, sae, oy 


7 APPEAL ‘FROM THE BUREAU oF LAND MANAGEMENT ~ are 


The. Cripple Creek: Coal: Company has: appealed 6: the Say. : 
‘of the Interior from a decision of the’ ‘Legal Assistant, Division. of ~ 


Appeals, Bureau of Land: Management, dated March 8, 1962, affirming oy: 
~a:Fairbanks land: office: decision rejecting: ‘its: application fon a,Coal.! 
prospecting ‘permit: because it conflicted: with an approved. selection, 


E filed by. the State of: Alaska. pursuant to the Mental Health Act’of | | 


er) uly 28, 1956. (48. U.S.C., 1958 ed., sec. pee as: confirmed by. the State- a 
hood ‘Act of July 7, 1958. (7 2 Stat. 339, 843). | 


~The appellant. has: presented many: conventions oe aiete oy posi- . 


be a Hon: that the permit should be granted... All have been considered 
but only the more relevant: will be discussed. Appellant points. to:the — . 

- fact that its application for a quarter section was filed on October.5, 
1959, and. was. amended to. include‘ additional lands on Ni ovember. Ae 


1959, for a total of 2,240 acres, whereas the State selection was filed 


on October 14, 1959... The: appell ant. makes much of the fact. that its 
application. was filed first, although the amendment covering most 
of the lands was filed a the selection application. It contendsthat ==. > 
she the pplication segregated the land and that the Jand was 110. longer tee 
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vacant, _unappropitisited: rer aunreserved. ‘fore any. purpose s so as to be 
subject to selection. This argument. can be directed only to the 160 
~ acres covered by. the appellant's original Application; but even. as ‘to | 
ns that it isnotvalid. =. | 
“Appellant’s application for the. on prospecting Sait a that : 


wt it was made “in accordance with Sections 70.20 through 70.24 of C.F.R. ; 


s 43? ”” Those r egulations - were. issued pursuant to the Alaska Coal Act >. 
of October 20, 1914 (48 U.S.C., 1958 ed., sec. 432), which was repealed vt 


= - by the act. of September oe 1959 (73. Stat. 490). _Appellant states that 


the. regulations, however, ‘continued j in force. and effect until they were | 
ee revoked: by. Circular No:. 2034 approved: January 15,°1960% (25-F.R. . 
500).; ‘The: date of the reyocation:of the regulations:is: irrelevant: since 


the act of ‘September 9, 1959, ‘stated that the 1914 act. “is. repealed.” - oe 


” Therefore, the authority of this ‘Department. to issue a prospecting — 


os _.permit:under.the1914-act.ceased .when:the-1959. act: was. approved and. — 


the regulations could have no effect as-to applications pending at the 


time: of the approval or filed thereafter. The revocation of the regula- 
tions was simply to:remove them from the public record. It is‘clear 
that any applications for prospecting permits pending when the act 
of: September 9, 1959, was passed. or filed thereafter: pursuant to the 

1914 act should have been rejected: because of the repeal. of that act. 
See Gladys F. Dunkle,. Executor of the. Estate of W. E. Dunkle, 
A-28177° (March 28, 1960) ; A.A. Faroe, A-28836. (September dfs 3 
4962)... Thus: appellant's application should: have oS rejected for 
that reason. 

Section 2 of the act.of Sco cubes 9, 1959, iy siecastiig the restric- - 
tion.of the Mineral Leasing Act of "Febraary 95, 1920, as amended © 
(30 U.S.C., 1958 ed, see. 201), to lands outside ne ‘Alaska so far as ~ 

coal: prospecting: permits and leases are concerned, did extend those 
provisions to Alaska. Since the land office failed to take action: to 
: reject: the appellant’s application under-the 1914 act, it was still pend- - 


ing when on May 14, 1960, and June 3, 1960, the appellant, by letter, — | 


- informed the land office: that It ‘assumed: ie application would be — 
*” eonsidered: under the act. of February 25, 1920, and the regulations, 
43 CFR Part 193, which were issued pursuant to ‘that ‘act: relative to — 
coal prospecting permits and leases: It is unnecessary to determine 


ae , . whether ‘or not the land office: properly. should have ‘considered the — fae 
ee application, as. being under‘the Mineral: ‘Leasing’ Act without further 


“i action by the applicant, including the submission of a.new filing fee. | 


a4 (For the purpose of ‘discussion. only, we shall. assume, arguendo, that _ 
the land office could properly do'so. * However, under this assumption, . 


at the most, the application would be. eorisidered as amended atthe 
‘time the applicant manifested to the land office its’ ‘desire to have the 


a application. considered under the. Mineral Leasing Act. Therefore, ~— 7 
ee ae the oe selection eon ee was g prior’. in’ filing to the | appellants oo 


| ou — CRIPPLE ) CREEK “COAL: COMPANY ae ie ABB 
6 ate | a | . x October 44, 1968 ee 


© applitation’a as sto’ ‘ir of the lands, if ‘tha application i is. : considered. as” ae 
Oo amended to come within the Miner al, Leasing oc ae &. ae : eg 
. he appellant i is assuming too much by: inferring thee its aplonicn Hae 
ees filed under « one part-c of. the regulations and, the. act. under which they. et 


Pe ee} 


“Hens ined pursuant to another. act, by virtue of the. extension: - that aa oe 


act to Alaska by the act of September 9, 1959. ‘That. statute made. no 


om provision regarding pending applications or those which might errone- : | . 
a ously. be: made under. the repealed act. The land. office employees. had ee 


no: duty ¢ or authority t to alter or modify. the application so as to bring it. - 


« under a different act or regulation. from.the one stated by. the applicant ; oo ae 
| therefore, i in such a situation where. an application i is filed under the 


wrong statute it must be rejected. Ct Ruth G. Strom, Administratria 

of the Estate of Ped R. Strom, t'. Miller Gordon, A-29120, A-2917 9 
a (March 21,1963),and cases cited therein. -__ 

| Recognizing that. the State selection is prior - in time -of fling to 

appellant’ S amended application, appellant. attacks the validity of the - 


State’s selection on two grounds. Appellant: contends that the selec- _ 


tion by: the State i Is invalid because’ the Alaska Mental Health Act 


provides that “all selections ‘shall be made. in- reasonably: compact, — 


i tracts taking into account, the situation and potential uses of the lands 
: involved” (48 U.S.C., 1958 ed., sec. 46-3(b)) and that no consideration. ~ 


was. given here to ‘the situation. and potential uses -of the selected 


- lands. It also. discusses the preference provided for in that act and . 
contends that the State should not be given preference. as there has 
been no formal vevocation ‘of -a withdrawal. of the area... for coal — 
purposes. : | 
_. The revocation of ne or idiaaat has been. discuss in. Boliciers 7 
Opinion , M-36572. (August. 20, 1959) ,. which points. out the deliberate 
concern of Congress that. the State be permitted to obtain coal. Jands, ae 
and no further discussion of this point. is necessary, . ose : 
_ The provision relating to the. situation and. potential uses of. tlie 
lands is in connection with the requirement. that the. selection be for 
lands which are. compact. . This provision in -no way. limits the. State 
or makes mandatory any action by this Department i in otherwise con-. 
sidering whether the lands may be used. by: another applicant for their _ 
coal value. That i is, the statute pr rovides only. that the: situation. and - 


: potential uses of: selected lands are to be taken into account in deter- . | 
- mining whether the selections have been made in. reasonably compact = 
tracts. There is nothing i in the statute or the Department’s regulations 


7 (43 CFR 1 6. .9) which requires the State to make a showing as to the 


- Situation and potential uses of the land. The only showing required _ € 


is specified in paragraph (a). of section 76.9. Paragraph (c) ofthat _ 


a pecien contains the ony reference to situation one potential use and : 
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: it merely repeats the statute, ‘Tt may “well be that. a State selection _ 


08 Ogg 


- “ably compact tracts, eongidacinig the situdition’ and pomnbal G uses. cof 


- the land, but this is far different’ from rejecting a selection’on, the 
cater ground that the selection did not contain. a showing that the selection 


was made of reasonably compact tracts. Thus the St ate selection ‘was. . 
~ not defective and invalid when filed because it did not contain a » show- 7 
: ing as to the situation and potential uses of the selected land. 


Even if appellant's application is considered as filed prior to ‘the 


vos State selection ‘application, we find no basis for overturning the: Bu- | - 


- reaw’ s action in rejecting it. The appellant contends that it was im- 


- proper and unlawful for the. Bureaw to take the position. that, asthe 
applicant acquired no: ‘vested right by his application, the application 
~~ could ‘be summarily rejected i in favor’ of the Sonveyanes | of, the. fee h 
- simple title to the State. | 7 
The issuance, of permits or eases under the ‘Mineral Leasing het 
is discretionary with the Secretary of the Interior (see D.O.M coon, 
Jv,, A-28892 (July 12, 1962), as to-coal prospecting ‘perinits) and their 
ues may be denied in favor of a grant to the State of Alaska, See 


me McCarrey, Jr. Juliana D. Wilson, A-~28436 (November 14, 1960) ; s 


AT. Birr, LT, K-98678 (November 1, 1961) ; Violet Goresen et al., 


J A99968 (April 24, 1963). In its appeal the appellant is correct in one -— 


respect and that is that the Bureau erroneously cited regulation 43 

CFR 76.12 as its authority for rejecting the appellant’s application. | 

This error does not: necessitate any change i in the conclusion of the”. 
Bureaw’s decisions ‘since it is obvious from what has been discussed ; 
before and from the governing regulation, 43 CFR. 76.8, ‘thatthe ap- 
pellant’s application was properly rejected. We do not agree “with the 
‘appellant that this regulation i 1s beyond. the authority of the Secretary 
of the Interior or usurps a legislative function, but, rather, that itisin — 
Jine with the manifested intent, of. Congress’ to. facilitate the transfer — 
of lands, regardless of their mineral character, to the State of Alaska 
‘under the appropriate’ act here, and that it is well within the Secre- 


tary’s discretionary authority granted by the Mineral Leasing Act, = 


% and facilitates an orderly: administration of the applicable : statutes. 

~ Accordingly, pursuant. to the authority. delegated to the Solicitor 
by. the Secretary of the Interior (sec. 210.2.2A (4). (a), Departmental | 
7 Manual; 24 x R. 7 ‘the decision eee from i 1s ‘affirmed. Hi 


| Bexest F. Hee - Cie oe 
» Assistant Solicitor. 
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Mining Claims: Discovergc ee | 
oe: mining claim is properly: declared null and void: when the evidence supports : 
> a finding that-a valuable aecovery a has not ‘been: made within: the’ os of 
_ the claim. ee a . fe eda a : 

- Mining Claims: Hearings Administrative Procedure Act ‘Hearings 2 
A notice: of’ hearing in'a mining contest case “which, in effect, ‘incorporates the 


2 charges: in the complaint that ‘the - land ‘within the. ‘claim is: nonmineral: in: “ 
aS character. and. that. qinerals have: not. been found: within: the: limits of: the : 


@laim in sufficient quantities to constitute a valid discovery sufficiently, com- 
a plies ¥ with the requirement in section 5 of the Administrative Procedure Act 
7 . that a. notice of hearing | state the matters of fact and law asserted. 


“APPEAL. FROM. THE BUREAU. “OF, LAND MANAGEMENT 


Perl Clarke, Haydon C. Clarke, Norman E: ‘Shannon, Kally y Sian: - | 7 
ae J osephine M. Shannon and Avalon Bain have: appealed to the = 


Secretary of.the Interior from a decision of the Division of Appeals, . 


“ Bureau of Land Management, dated “April 25, 1962, which affirmed - oe 


| -a decision of a hearing: examiner; dated October. 95,1961, declaring ee 


null and void for lack of discovery the Clay Pigeon Placer Mining ae 
Claim situated in the NWSW, ASW of's sec. . 2, T Wn 7 R: 

9 W., S.B.M., California. So 

| “The claim was located i In 1957. ‘A Gouibast: was ‘iiitiated oe it by ae 

a complaint which charged. that the land'embraced within the claim — 

- ds nonmineral in: character: and: that. minerals have’ not been’ found. 
within the jimits’ of f the claim in Sufficient ‘quantities: to constitute aoe 
valid’ discovery. ° ae ae : 
A hearing was held: on: i Soptenbicy 26, 1960, and this Sridence: pro” 

duced has been carefully reviewed. Only one witness ‘appeared for 

each sidé, a mining engineer for the Government, and’ one of the 
claimants, Kelly Shannon, for the contestees: Shannon i is not a mining 
or chemical engineer and worked on the. claims on’ weekends, days off, | 
and vacations. The testimony of the two witnesses i is adequately sum- - 
marized in the decision of the hearing examiner and‘neéd not be re- 
peated. “Outside of Shannon’: s bare statement that clay and’ bentonite 
"were discovered on'the claim—no’ samples were taken or assays made— 


there is ho évidence of any discovery on the claim. “The Government 7 


witness testified that, on six separate examinations. of the, claim and the 
workings thereon he found: no mineralization. | pet ae i 7 
Appellants’ counsel.on the appeal to the Director ‘and again 0 on. this 


7 appeal has vigorously assailed the Departinent’ S. Talings as S to what 7 ee 
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is necessary to const bitte: a discovery aha whid' ee the burden of paoote 


| ~ and the Department’s procedures in contesting mining claims gener-. 
ally. Practically all. the. points..were. raised by him in the case of — 


United States v. Kelly Shannon et al., A-29186 (April 12, 1963), in- 


~ volving adj acent claims: on which clay, and bentonite were alee claimed as | = 


to have been discovered and as to which Kelly Shannon and J osephine < 


. M. Shannon were also. claimants. The Shannon decision, as well as 


oe 


the: examiner’s and Bureau’s decision in the immediate = adequately” - 

| and fully answers: appellants’ conteritions. ae _ 

One contention that requires additional aohaeadons is ‘appellant's : a 
7 assertion that the charges set.out-in the. complaint. initiating this case’ 

- do not conform. to the. requirement of.the Administrative ‘Procedure 2 

i Act. that there. be alleged “the matters of fact. and. law asserted”: be-_ 


~ eause they don not: allege ony facts nor eee they state ay law supporting eZ 


any charge." a 3 ; 
In an adininisiative. prisdesdings, it is onl necessary that, the elie? 
a proceeded against be reasonably apprised of the issues in controversy, 
> and any such notice is adequate in the absence: of a. showing that. a 
-- party was: misled.. Cella v. United States, 208 F. 2d. 783 (7th Cir. 
1958) 5. see. Garber ve Owil Aeronautics Board, an 6 F. od 321 a Cir. 


. The charges in this: case were— _ 


1): ‘The land embraced. within: ‘the ania is. non-intheral in. ‘chan ene 
ey Minerals. have not been found within the limits of. the cla m in saint | 


=e quantiti es to. constitute a valid discovery. 


These are standard charges that have long been sea in mining ¢ con- — 


- tat: ‘cases.. They indicate clearly: that. the issues at. the hearing will a 


be auhothen the. land 1 is-mineral. land at: all. or: whether, if there be min- ~ 


.-erals in. the land, they. are present in. sufficient quantities to. constitute. fe 
~ ca valid: discovery. They . thus serve to: apprise the:contestee of the. 
factual issues that. will be raised and, of course, by referring to “valid — ES 
has discovery” clearly ‘evidence that. the issue of law involved i is the sufli- on 

~ ciency of the discovery under the mining:laws. - 7 | 


: _ Moreover, the Department’s rules of. peaciics emits sae a, oe 
may move the hearing examiner. for a prehearing conference to con- 


| : sider “(1) The simplification, of thei issues, (2). the necessity of. amend- | 
~. ments.to the pleadings, (3) the possibility -of. obtaining stipulations, 


- admissions of fact * * *,and (5) such other matters as may aid in the 
_ disposition of the proceedings.’ * 43. OFR 221.69. ‘The appellant. did 


not take advantage of this opportunity to clarify any alleged con-. | 


fusion or. uncertainty. engendered by the notice of hearing or. com- 


“t The Administrative ‘Procedure: Act woes aor eon any provisions respecting ‘the eon- | 
2 tents of a complaint. ° What the. appellant. refers to is the requirement: in section 5: of the 
‘act that parties entitled to notice of'a hearing shall be timely informed of “the ‘matters of 


faet ‘and. law involved” (5° Us. C., 1958 ‘ed., see. '1004(a)). “However, the notice of hearing 8 


“ in this case retertes to the complaint 1 for a“ matters. of: fact and. law asserted. 


7 451 Ae CuAIM OF RICHARD. ows. STEVENSON. SY nr 487 a 
 Qotober 28, 1963 fs, Se. 
- Parte ate is oe that the appellant, was. quite: ae to a his 


. defense to the allegations of the. complaint, ate the hearing: and thus a 
| was not. misled by the complaint. . : 


_ Therefore, pursuant: to the. authority, Aiea: to. ihe. Solicitor by oe 


‘ the” Secretary - of. the. Interior. (sec. 210.2.2.4 (4). (a)5. Departmental - : 
Manual; 5 24 F. R. 1848), the decision p appealed from 1 is affirmed. - - 


| Erwnsr ¥. Hou: - 
. Assistant Solicitor. | 


CLAIM oF RICHARD, mM “STEVENSON 


Whetiace seo he 


| ce | —* | Decided October 22, ‘1963. | 
‘Torts: Parks —Torts: Licensees and Invitees—Torts: ‘Trespass 


a child ‘who while: visiting a. ‘National Park Service area. in Maryland ee 
oe 8 ‘building which, because of conditions such as the darkuéss and dilapida- - 


i tion of: its interior, a child of his age ‘would realize was a place that. visitors oe ee 


_ were not’ ‘supposed to enter is” ‘not an: invitee while inside the building, 2 
but is: merely oie licensee . Or trespasser to. whom, under - Maryland: law, me, 


; 7 no. duty ‘is: owed by the . ee except: that of avoiding. wilfull injury mt ay 


or. entrapment. 


- Torts: Parks—Torts ‘Licensees and Invitees —Torts: Trespass 


OA child: who. while. visiting a ‘National Park Service area. ‘in Maryland: falls” 
ms through an unguarded opening in: the: floor of a building, where the child . 


oe has. only the. status of. a licensee or trespasser, where conditions. such. as’, ss 
Pei. darkness and dilapidation ‘exist to a degree that a child of his age would) 

os recognize: aS a" “warning: of the possible: presence. of concealed : hazards, and ae 
- where the. opening would have been visible to the child if he had used:a 


a flashlight or lantern, is, not. entitled to: recover. damages for: the: fall, ‘since, 


the “attractive nuisance” doctrine is not followed in Maryland, and since mm 


i 7 the concept of “entrapment” i is narrowly applied | in that. State. 


ADMINISTRATIVE DETERMINATION 


As oléim't m “he name of: Richard M. ‘Stevenson for the amount: oes, . 7 | 
: SL. 000 on. account of personal i injury, : sustained while he was a minor, - 


: oe has been filed. by his. father, Millard AL Stevenson, of. 6-01 199d... | a 


| ‘Street, College Point: 56, New: York. 1. The. accident which is alleged ; 
te here caused the: personal Injury occurred ‘at Fort. Washington, 


od, Maryland, ¢ an area which’ As: under. the jurisdiction of the National a 


| ‘Park Service, Department of the. nterior. The. iailecod ‘aovitlent . *; 
cecurred, on m-Anugust 14, 1955, and the claim owas mete on: eae 7, ge 


1956,” 


:. 4¥rom ‘the. administrative record. it aod appear. that. Richard: M. ‘Seavenaoa ie since. oe 
reached. the. age of 21 pean and Dreeua now hast the legal capacity to act for himself i 


7 - in this matter: 
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The claim has been left. uniadjudicated for so visas a , time partly : 


because of misunderstanding and inaction on. both sides. which Jed. 7 


- to'an erroneous belief that it had been: ‘dropped, and partly because 
7 or efforts to obtain needed information. ‘These efforts culminated _ 
in proposals for a meeting at the site of the accident: during which | 
Richard M. Stevenson could explain exactly how and why it occurred, 
or for the submission of affidavits by him'and any other eye-witness, 
_ that were- made by us on July 30 and August 22 of this Nees but | 
that were not accepted by the Stévensons. | 
Authority for. administrative determination of the ante is con- 
tained in the applicable provisions of the Federal Tort Claims Act, 
28 US.C., 1958 ed.,-Supp. FV, ‘secs. 2671~80. That act authorizes 


the epnsiderdtion and settlement of claims for personal i Injury “caused 


by the negligent or wrongful act or omission of any employee of 
the Government:-while acting within the scope of his office or em-_ 


| ployment, under circumstances where the United States, if a private | 


person, would be liable to the claimant in accordance with. the law 

of the place, where the act or omission: occurred.” The law. to be fol- 
lowed i in this case is that of the State of Maryland. re | 

- The only eye-witness: accounts of the accident. that. hate. — ob ‘ 

“paitted: are those contained | in letters from: ‘Millard a. Stevenson. — 

According to these account, Mr. Stevenson, his wife, his. son James, 

aged 15, and his son Richard, ‘aged 13, went: to- Fort Washington 7 

for a picnic. “During the early part of the afternoon, James and — 

= Richard started to explore an abandoned ¢ gun battery, and while both 

- were there Richard. suffered a fall within an interior stairwell of 
the old battery. ‘Mr. Stevenson’ s 's degoription,9 of what Ht happened isas 


i follows:. eee 


aR We drove ‘lose to ‘the: gun. battery; ‘at which tine: the two: bore ‘got eae 


i, of the éar- and proceeded’ towards the battery while my wife and I drove away 


_ to find a parking place for the car. ‘About five minutes later my wife and I 


walked back towards. the. battery. and. the boys. were. apparently inside. Upon 


reaching a point approximately. 20° ‘feet ‘from the: ‘ground floor of the battery, 
-. I heard Richard. scream “Daddy, Daddy.” I. ran inside the: ground ‘floor of 
the. battery which was . covered with. Pools of: ‘slimy. water | and almost. com- - 


7 pletely dark. | From his screams, 1 was able to see’ a dim outline of Richard in ae | 
_ the dark. open’ ‘stairwell holding on to. a rusted broken piece of iron railing and | 
with his feet ‘and body: suspended in air: ae was So! ‘dark in ‘the stairwell that-I oe 


was: unable to tell whether there was.a floor or a hole: in: the area. « By that | 
time James. had reached the-second level and. was. able to. assist. Richard back 
up to the floor from which he had slipped and fell. ae ad Pee, a8 
‘To, the pest of my knowledg ge, ‘this was the first time Richard had ever een 
in this particular fun. battery. I had visited. the park’ on one or: two previous 
occasions with ‘my two Sons » and: had accompanied them on: sightseeing tours _ 
through various buildings. However, to my recollection we had never. ves : 
in this particular building prior to August 14, 1955. 4 pager ene aan 


- The factual grounds for the. claim, as ‘summarized by 3 Mr. ce ae : 
son, are that “Richard fell into an 1 unprotected Spans. in’ the dark-- ; 
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= Shed: interior of the ‘old: gun battery,” that “the stairway ond a 


Ings had. rotted away,” and that “the open stairwell ‘was a definite _ 
hazard: with no warning: signs of any kind-on or near’ the: premises. 


AL photographer employed by the National Capital Parks took a — nae 


| ae of photographs ofthe gun battery, including flashlight: photo- 

_. graphs of.the interior, on or before September 20; 1955. They were — 

taken‘ at a time when Mr. Stevenson was present, but when both-‘of © 
his sons’ were: absent. These photographs reveal that. the interior — 


ee of the: battery ‘was ina thoroughly dilapidated condition, that: the 


floors of entrances and other passageways were littered with: debris, ; 


a and that this debris included such major obstructions as broken: doors 
ne ES a and fallen, timbering or metal work.. 


The correctness of the accounts of the aceraeilt given by} Mr. Steven: - 
- son is not an issue here, since, assuming them. to be factually accurate, 
they are, for reasons that will-be explained, legally rnsuimelent to 
establish liability on the part of the United States.. 


» Under the law of: Maryland, the duty owed: by-a oon of iad ae | 


: ‘0 persons whom he has invited to-use, free of charge, accommodations 
provided for ‘such: guests‘is a duty “to. take precautions. against their _ 


% Injury on. the ‘accommodations ‘provided, from a danger known to © 
.. the: proprietor, but: ‘which, as he should realize, a visitor exercising. > 
ordinary. care. might not perceive, and by which he might be caught as, 


4 unaware. 72. On the other hand, the rule applicable to licensees—that a 


is, persons who: enter on’ the re by the consent of. the: proprietor 
but without any express:or implied invitation—is that “a licensor:owes 


no duty to a licensee, except that, if aware of his presence, the licensor 


must not injure him wilfully or-entrap him:”* The duty owed to li- — 

censees: 1s Treduentty, characterized as s being _ same as s that. owed. to - 

- trespassers. eee : | | we 
The: Maryland. ee moreover, Tee not. followed ee S0- ee 


: | “attractive nuisance” doctrine, ander which ‘a special duty of protec- a. 
tion is owed in some circumstances to child: trespassers or-child = 


licensees.° The Maryland: law with respect to such Persons 1s sum- | 
marized i ina leading decision, : as follows: ee on 


“Whether the child be there as a trespasser or by mere permission, at aot as 


an invitee, he must take the:premises: as he finds them, and the owner or: occu- 7 
‘pant. undertakes, no» duty, to Bins eaten that after: pecomme. aware. of his | 


Sie 2 Recreation Centre Comoro v.. “G paiormin. 172 Ma. 309, 191 ma “933, 234 (1987), 
 8-Crown Cork-and Seal Company Vv. Kane, 213 Md. 152, 181/ A. 2a 470, 472 ((1957).- ; 
-4 Carroll Vv. " Spencer,. 204 Md. 387; 104 A. 2d 628 (1954).; State ew rel. Lorenz V. Machen, ~ 


. 164 Md, 579, 165 A. 695 (1988) ; Benson v. Baltimore Traction Company, 77 ‘Md. 585,26 2 


A. 973 (1893). 
- 5 Conr ad v. “City of Takoma ‘Park, 208 Ma. 363, 118. A. 24 497 (1955) : : State ‘ex rel 


Aiston.v. Baltimore Fidelity Warehouse Company, 176 Md. 341, 4 A..24 739 (1989); State 


€@ rel: Lorenz Ve Machen, supra, note 4; see State. ex rel, ‘Potter ve Longeley, 161 Md.. 563, 
158 A. 66:(1925); State ex rel. Lease v. Bealmear, 149: Md. 10, 130 A: es: (1928).5 ; City 7 
of. Baitimore Vv. wy Paima, 137 Md. 179, 112 A. 277 ee . apes oh - 
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- presence ae: must not injure fii witully.o or, after notice to the child’s Sarit: en-. — 
trap him: by. ‘a concealed danger known ‘to ‘the. sgccnpier. but. unknown: and. not Ae 

. obvious to an inexperienced child.® tte Se re ae ie as 

_.. The authorities just: cited Pare it: apparent: that. the first: qiestion 
Pos must be: determined - in this: case IS -whether.- Richard. was an — 


invitee of the United: States: while he: was inside: the. abandoned. gun — 


battery: where he fell.. It need not, and will not, be: determined . : 
whether. he was an. invitee on the: Sain of the premises of Fort 


| ‘Washington, for an invitee loses his status as such while he is within th age 


a. portion of the premises which: he. knows, or has reason’ to. believe, | 
is ‘not held. open | o visitation ney him. ‘To manele = a recent: > Maryland 
decision: . os ae eee oo. anak: Keg na OO TEE Os See Ste 


One. ‘may be an invitee or ‘pusiness’ visitor as to: one » portion of the: ‘premises, 2 


~ . or for. a limited time, cand be a. licensee or trespasser as to another: portion of 


the same premises | or, without. ‘changing: rocation,. ‘undergo. the. same: change | in... 
status by the lapse of time®. . , ae ee ee jos 
The facts of the ingens. case, as: siralated ie Mr: Sisvanson’ and re- 
vealed by the photographs, plainly negative any. possibility of a. find- 
- ing that the. interior. of the gun battery was a place which the United 
States expressly: or: impliedly held.open for ‘visitation. by. the public, 
or was a’ place which Richard could reasonably: ‘believe was held open 
for such visitation. The: deep darkness, the pools of slimy water, 7 
the: ‘quantities of debris, the broken: doors, and the. general state of 
dilapidation were quite suilicient to tell a. reasonable person. that here: 
was an ‘area he was. not: supposed. to enter. Some of. these circum- 
stances were visible from outside the battery ;. exploration did not 
have to be pushed ‘as far’ as the point where ‘Richard fell in: order 
to reveal all classes of them. They were, ‘moreover, circumstances 
_ whose warning against entry would be comprehensible a 13-year old 
- boy. While “eep out” or “no trespassing” signs were lacking, the a 
: facts conveyed the same message as such signs would have: done. 
Among the Maryland decisions:on this ‘subject is’a case boats 
: igccaveny was denied for the death of an 11-year old boy who drowned 
: while. playing. on a raft which he had reached by climbing over :a 2- 
foot high stone wall that: separated. the. ee where: the: raft, was 
| moored from a; public. street. The court sald: 3 


. Any child would have ‘known ioe: only that he had. no. enti to: make this ven- 
ture but also that-it was dangerous. The stone wall was a. guard. and a warning. 
and an. obstacle places in. the way to prevent: unrestricted. access to~the- water.” 


| Recovery was. denied 4 in: another. case for an. inj ury to a. boy only 6 
years old who fell through : an open trap door 1 in the floor behind the 


6 State en rel. Alston y. Baltimore Fidelity. Wananues Company, supra, note 5, at 743. 
Accord, Levine vy. Miller, 218 Md. 74, 145 A, 24 418 (1958). ; 
t Gordon Sleeprite Corporation. vy. Waters, 165 Md. 354, 168 ae 845, (1938) : - Hyde \ see 
| Blunienthat, 136 Ma. 445, (110. As: 862 ve ; see Crown Cork and Seat Company v, Kane, 
supra, note 3. , oe 7 
«8 Levine vy, Miller, supra, note 6, at 421, 
9 State ex rel. Alston Vv. Baltimore Fidelity Warehouse Company, supra note 5, at. 741. 


457) ee hater 2° GEATA? s ‘OF: RICHARD" uM “ STEVENSON: ae Be Sak 
oe ee | _ October 22, 1968. a ee 


counter of a grocery y store, while he 1 was Noolang: for. cakes oa shila, 7 - = 


ee his mother was making purchases, _ j The court commented : 


-Itis. manifest that: this boy: and; his: mother. were: invited. to: come. into: the: store a 


: by: the: proprietor; but it, cannot: in; reason be; said. that he: expressly or: by: implica- a 


.. tion: invited: them: behind: the counters, .*.%* And: where there: is- no. custom: per- 
mitting customers behind. counters, as in .this:.case,, those who; wander:. behind 
. . counters, whether adults or infants, ‘are not invitees” and at. best are. mere li- 
-. Censees to whom the shopkeeper owes. no duty ‘for their: protection, and we 

think the child ‘should nave knows. he- was: not Pcceaas to go, behind ‘the _* 
counter:"* ae ‘ 


‘idm ‘the Hight of: the Maryland oe ‘aS. ‘revealed: — these. Gelaeis 


ae ie is:clear’ that: Richard, when" inside: te seed os ‘was not an: aU eee 


ol but was either. a. licensee or a trespasser... ‘ | , } 
_. This brings us to. the-second question. eran Bees to i eee 
.. In, this: case,. that: i is, whether the circumstances under which Richard - 
fell are sufficient to bring: his. fall within the application: of the Mary- bis 
land * “entrapment”. wale» which- has: already. been ‘mentioned. and 


a - quoted. 11. One; essential for. the application. of this rule is that: the 


| proprietor of the land knows, or has reason. to-be aware, of the pres- 


- ence of the.child*® Another is that he knows, or has: reason to be — _ 
aware; of. the presence of a ‘concealed peril, which j is not. within the es, © 


- capacity. of the child to. perceive and. appreciate.¥ ne we 
The narrow scope of the:-Maryland concept oe a trap. is. ectiated : 


7 by: a, case where an 11-year old-boy, who:was watching a baseball game — 


froma. pile: of pipes, was. injured when some: of the pipes in. the pile 
shifted. their: position and: rolled upon: him. Recovery. was denied 
| even: ‘though the dane ata knew ane members of the ee frequently 


no: sign warming ‘that of the instability of the pila “The cour said: 


“There was. an inherent: possibility of ‘danger: in. climbing’ ‘upon ‘such a pile of 
- metal forms as’ the: declaration described. ~ In; view: of that: possibility;. it: could. 
: be: reasonably. supposed by. the: defendant. that. those. who. used. the: pile as a, post 

of, observation. would take precautions to: ascertain wrelner. ‘it. was sufficiently. . 

| stable to. be safe for such use.”* 

Another: illustration is afforded, no a case e-where an 1 8: “year | old boy, 
while playing i in an unfinished house, fell through a hole in the floor 
that was: obscured by shadows. Recovery was denied notwithstanding 
thatthe proprietor knew the boy was in the house, and notwithstanding 
uaa the attention of the boy was. s distracted. from: the ea ebY a ahah 


“10 Pellicot y. Taene, 181 Ma. 135, 28. nN 2d 826, 828 (1942).. 
“0 Supra: notes 38 and 6.. 


. 2 State -ex. rel. Alston: ve. Baltimore iaetity. Warehouse Company, supra: nate, 5; ‘State ee 


a ex. rel. Lor ene V. Machen, supr ‘ajnote. 4. 
- Bs State. ex. rel.. Alston Vv. Baltimore: Fidelity Warehouse. Company. suprés note ‘Be ‘Bri ‘in, me 
meyer. Vv. United: Tron &: Metai. Company, 168 Ma.. 149, 177 A. 171 (1985)... 


14 Premanoyer v. United Tron & Metal. Company, supra note 18, at 173. e S oe seen var eae (Oe 


462 : DECISIONS. OF THE DEPARTMENT OF. THE: INTERIOR 2 170 LD. 


_ battle which che and ‘three ‘companions were waging. The Coney | 

commented. ee eee EE aia, ae ele, oes a | a ee 
There: are intiuierable potential per ina ‘half finished holasé, and the hole 
' into which the appellant fell was only one of the many. : * *' * The appellees | are 
not: liable: because they did not: act in anticipation that, as a fact, the appellant, 
by his own: lack of care, would bring, aie injury ue ae mer enc pecauat he _ 
was in a position where that could oceur.* urea ae ea ee pact eye th het 

~ Also illustrative i 1s the sravioasly ih mentioned decision whee recovery 
was refused for an injury.to a,6-year- -old boy. who fell through an open 
trap door behind the counter of a. grocery store.” 


In the instant: case: there is not so:much as a suggestion. that any 
employee of the United ‘States was aware that Richard had ventured 
into the gun battery. Other persons’ seem ‘to have entered the battery 
_ with considerable frequency, even when to do'so necessitated the-break- 


ing of doors. or barricades -installed for the purpose. ‘of keeping out 


visitors, but whether these intrusions were sufficient to put the United 


States’on: notice of. the peril that Richard subsequently encountered 


is not here: material. ' This 1s because oe fawell aks not, in. ae event. a 


- ; meet, the Maryland coticept of'atrap. 


~The darkness and dilapidation of a ititarior ner the! ae were ‘ 
obvious conditions’ that gave. unmistakable. warning of the possible — 
presence of concealed hazards. These conditions and these hazards _ 
were well within the capacity of a 13-year-old boy:-to observe and to _ 
, appreciate. - Mr. Stevenson’s statements indicate that neither Richard _ 
nor James had ever been i inthe: battery before, and they seem to have 
taken with them no source of artificial light to dispel the darkness. 
Exploration of the battery. under such circumstances was so careless a 
| proceeding that it was not reasonably to be anticipated:: Hada flash- 
light or lantern been used, the condition of the ‘stairwell-would have 
been-visible. These:facts, as-the cited cases show, ¥, necessarily. tad 
application of the’ ‘entrapment” rule. RE Be SE TE PT eS BS 
In the circumtances we find that the personel injury here j in’ ques- 
tion was not caused by the negligent or wrongful act or omission. of 
any employee of the United States. | ? 
The claim of Richard M. Stevenson, therefore, i is denied. 


- EDWARD Wares, | 
ak eee 


15 Carroll v:. ‘Spencer, supra note 4, at 632. es 
18 Pellicot v. Keene, supra note 10. See also Levine v. Miller, supra note 6 (unattached 
radiator that fell on 10-year-old girl was not a trap) ; Conrad v. City of Takoma Park, - 
supra note 5. (street excavation flares that burnt 6-year-old boy were not traps); State 
en rel. Lorenz. V..Machen, supra note 4 (cavity in bank of earth that, after it had been 


enlarged by children at play, caved in on 10-year- old boy, was not-a trap) ; Benson y. Bal- 


_ timore Traction Company, supra note 4° (vat of boiling water that had sides which were . 
flush with the floor of the insufficiently lighted room where the vat was located, and into 
which a Doe of about 16 or 17 fell, was not a ap) mS a 


i, 4031. : neyhet ies ‘CLAIM OF ‘JOHN C:: BROCK. sic aes | AG3°° ghee 
7 CLAIM. OF JOHN'C. BROCK | 
“TA-249 (In) 7 om ‘Decided ‘October 25, 1963 ae es 
Rules of Practice: Appeals: Generally—Solicitor, Department of the Interior , 


- Since’ Field Solicitors do. ‘not ‘have authority. to ‘determine. either Reclama- ie 


tion or Indian irrigation claims under the annual Public Works Appropria- ; 


tion. Acts, claims which: may: involve: administrative determinations under. 


-both.-the: Federal Tort: Claims. Act:and. under annual ‘Public Works: Appro- - 

_priation Acts. should: be'-referred tothe appropriate Regional’. Solicitors. — 
.... They have full: authority: eoncerning. both types of claims. The: purpose of 
Cees a holding. is. to: Drevene the fragmentary. Consicers Hon: os claims. 


~ ADMINISTRATIVE DETERMINATION | 


kdaitioméy otianiees and deletion to be made i in the Administrative | 
_ Determination of August. 12,.1963.. | 


- The following footnote is added o on. \ page 399; , Paragraph 4 after the : 
words: “Hield: Solicitor”: - 


4 Amendment 1 of: Solicitor’ S Regulation 5 of March 9. 1959, gives 


the Field Solicitor authority. to determine ¢laims pursuant. to the 


Federal Tort Clainis’ Att, but does net give him authority (1) to. 
determine under the annual Public Works Appropriation Act.claims 
for damage to or loss. of property, personal injury, or death arising 
out. of activities of the Bureau of Reclamation, nor’ (2) .to determine, 
under 25 U.S.C, sec. 888, claims for. damages arising: out of the survey, 
construction,. operation, or maintenance of irrigation works on. Indian — 
irrigation. projects... Hence, in-a: situation, such. as: the one presented - 

here, in- order. to’ avoid the. fragmentary consideration: of. claims, the 

oatiee matter should-be referred by-the Field Solicitor to the Regional | 
‘Solicitor: for determination: of both tort. and-irrigation claims. Re- | 


i gional. Solicitors have authority. to determine the. two types of itriga-_ | 


tion claims described above, if the: claimed: amounts do not. aes : : 
_ $5,000... ae _ 
The. ‘ollowine should be a on. pare , 399, Daniouaph 3 4 Tinias. 2 2 

andl 3: A period after the words “Indian irrigation works.”.~ 9° 


The following change should be made: ‘Renumber footnotes: 4, 5, 7 | 


| and 6 as follows: 5, 6, and 7, respectively... 2% 
- §. The following deletion should be made: on page » 399, Ae 
i 4, ‘lines 8.and-4, delete the words “and no reason was. . Stated why, _ 
| was not considered u under that act ER 5g es, 
ag] ie Fran J. Bans, < 
: Solicitor. 
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Oil and Gas Leases: Royalties—Outer Continental Shelf. Lands. Act: Gen: — 
 erally—Outer Continental Shelf Lands Act: Oil and Gas. Teases— — 
Outer Continental Shelf Lands. ‘Act: ‘State Leases . a rn 
“The Secretary of. the. Taterior: in computing: the: basic. tou gies. aie: the. ‘Vuitea . 


-» States under: a. lease recognized and: ‘maintained. undér section.6 of. the Outer 
_ Continental Shelf Lands: Act, where it.is: to. receive: royalty on the. value of 


gas: produced. rather than:in. kind; may: ‘properly. look: to:the actual: consider An. pas : 


> tien to-be received: by. its: lessee-seller. under: gas sales: contracts with a buyer. 

: in order to determine. the. ‘proper value basis: for the royalty ; and. a deter-- | 

mination. by the. Geological: ‘Survey. that a reimbursement. to the seller: for. . 
__. an amount due the United. States. by. it as an additional royalty pursuant to 
aise ‘section 6 (a) (9) of that act constitutes part of. the contract sales price for 
- the gas and should be included in the: total value basis for the pasic royalty 


of; computation: is. proper; regardless. of’ whether. the. reimbursément‘is.specifi- ¢.. - 


~ cally stated. as separate from the contract price or ig: ‘stated as: ‘being included . - 
..-, in the total price, in a settlement eta approved. ‘by. ne Federal Power ae 
ae ene ie bs ise as [owe | ; _ . 
. _ APPEAL FROM THE. ‘GEOLOGICAL: SURVEY - eget eS 
- Kerr-MeGee € Oil Industries, Inc.. , Phillips: Petroleum: Company; si 
‘Sonthern Natural Gas Company. have. appealed to: the Secretary of the 
“Interior froma decision by the Director of the: Geological - Survey, 
dated November 28, 1962, affirming a determination by the Oil-and 
Gas. Supervisor for the Gulf Coast: Region at New Orleans, Louisiana, | 
that certain reimbursement payments: to be made to the companies, as 
sellers;; pursuant. to gas sales contracts: enteréd. into by the companies 


with: the Transcontinental Gas Pipe Line. Corp: hereafter called — — 


_ “Transco”), ag the. buyer, should be included: in:the-value:. basis tobe 


— used: in computing royalty due. the United States under leases held: by oo 


~ . these companies. “The: leases, which cover Blocks'28and 32° Units in 


the Ship Shoal area in the Guilt of Mexico, offshore from the State of 
‘Louisiana, have been. maintained: by: the appellants and recognized by 
the United States pursuant to. section 6 of the Outer Continental Shelf wi 
Lands Act of August 7, 1953. (43 U.S.G., 1958 ed., sec. 1885); - 
-Kerr-McGee Oil Industries,. Ine., and Southern N atural Gas Com 7 
pany, as the Manager of the ‘Southern Natural Gas Company-Phillips _ 
Petroleum Company Joint: Venture, have also appealed-as to the — 


te royalty value basis relative to a Settlement Agreement regarding” the — 


~ Block 28 Unit in the Ship Shoal area, which * was approved by the 
Federal Power Commission. _ | 
. .. There is no factual dispute mvolveds in these cases. The leases i in = 
“question had originally been issued by the State of Louisiana but were 
validated and recognized by the. United. States under section 6 of the > 
Outer Continental Shelf Lands Act, supra.. The appellants submitted : 
, copies of their a sales contracts with Transeo to the Oil and Gas e 
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| Sevg: for ae pursuant to. 80 CFR 250. 46(c). “The. first 

question. raised by this appeal.is whether. or not the Geological Survey 


= correctly interpreted. these contracts insofar as. determining, the con- 
tract price or value for the. gas for the purposes of computing the lg _ 


royalty due the United States in accordance with the lease terms.and 
in accordance with section 6(a) (8). of the act, supra. That provision — 
) requires. in effect that in order for a. lease to be recognized by.the United. 
States it must provide for. a royalty to the lessor.on. the oil.and gas of | 
not less than 12% | per. centum (14) “in amount or value of the produc- 


ae tion saved, removed, or sold from the lease”, or the holder of the lease ~ a 


must consent to such a minimum royalty. . Another provision of the 
act. relevant here, section. 6(a) (9), requires further Payment to. “the Rs 
| United States by the holder of the leageas follows: 0. 2 
7 id * a8. an. -additional . royalty. on the production trois ‘the: lease. leas: ‘he 
: United States’. royalty: inter est-in. such ‘production, a-sum. of money equal. to the 
amount of the severance, BF0ss production, or occupation taxes which would 
- have been payable on ‘such production’ to the State issuing ‘the lease under its 7 
laws as ae existed on. the effective: date Of: this Act. 48 he ae C:, 1958 ag ‘sec. » 
1835(a) (9). Figs er ae ae ad | 

The. gas sales aebeacts all have similar’ provi sions as to the “price 
for ‘the gas. In paragraph 1 of Article X (bearing the heading 
“Price”) of the contracts the price. 1s set forth per Mcf? starting at 
29-cents per Mcf for the first four years. In determining the value. 
basis for the 14 royalty the Geological Survey considered another pro-. 
vision of the appellants’ sales contracts, paragraph 2 of Article X, 
which deals with reimbursements the. buyer shall make to the seller. 
| Para graph (a) of paragraph 2 provides for reimbursement. for certain 
‘State taxes. Paragraph (b) of paragraph: 2 veads as follows:.- 


~ Buyer’ ‘shall also reimburse’ Seller, on the same. basis as set forth in Paragraph - “ . 


: “(ay ‘above, for any payments made by Seller subsequent to the date hereof of. any al 


sums due the Federal: Government on the ‘gas delivered to Buyer pursuant to this 


_— agreement, ‘under. section 6(a). (9) of ‘the: Outer Continental Shelf Lands Act, 67. 


. Stat. 462, or other valid Federal law, in lieu of any ( of the taxes ‘specified in | 
a paragraph (a). : . ; ee . 


The Geological ition: ences, in valteats ‘that § since the pene an 


7 hadee the quoted provision agreed to pay the amount which would be 
the additional royalty that the lessee i 18. obligated to pay under section | 

| 6(a) (9) of the act, such agreed payment should be considered as part 
of the price. eccivod for.the gas and should be included as part: of the | 


aS value for the computation of the % royalty. _ Therefore, it was noted - : 


LAS. jeaned in. the acateacis the term “Met”? ‘Means one thousand (1, 000) eubie feet of . 
natural ‘gas as. determined on a measurement basis therein provided: See Article 1, aa 
graph: 1(f); of the contracts. : 


“2 There is provision: for: certain: oil conte. die the. United Sauces which : would: Re; at - 
coumdered as royalties, but the Director ‘and: the appellants in discussing the royalty. com- aot 
- putations under. these leases ‘have assumed that the royalty interest isa -uniform tg. and: = 


- the working. interest a uniform Ye: This: alle ia will. also :-be made in. this decision: for: 
he: same Teason. 7 py tera on 7 
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that as of the effective date ee the act the Louisiana severance e tax was — 
0.3 cents per Mcf and that, for'a lease having a basic royalty. rate of 
1%: the additional royalty payable under section 6(a) (9) is Ie of 0:3 
‘cents per Mcf, or 0.2625 cents per Mef. Thus, the 0.2625 cents, ‘Tepre- 
senting the amount to’ be reimbursed | to the lessee- seller under ‘para- — 
graph (b) would 'be added to the 22’ cents stated contract. price, making 7 
a'total basic value of 22.2625 cents per Mcf received by the’ séller on 


‘5 : which the 4% royalty under section 6(a) (8) would'be computed. 


~The appellants: contend that the Geological Survey’ S ‘method’ ‘of 


computing the basic 4 royalty’ i is erroneous because it‘includes in the 


value of the gas ‘the amoutit of reimbursement by the buyer to the | 


—. seller for the additional. royalty owed by the seller tothe United States. 
under section 6(a) (9) - ‘of the’ act. They assert ‘that: the’ additional 


royalty required under section 6(a) (9) is in effect. a tax or at least 
measured by the State of Louisiana’s severance tax arid thus the reim- 
‘bursement to them from the buyer for it should be considered apart 
from. the 22 cent “Basic. Contract. Price.’ a They. state that, the prac-. 
tical: and unfair result’ of the Director’s. decision is to require them ~ 
to pay more than the additional royalty required by section 6(a) (9) 
and the basic 4% royalty and that they, the. working interest owners, . 
are. penalized. . They state that the Director’s: position. is based:on the 
- erroneous premise that’ the United States would not otherwise'receive 
its share of the benefits. under the “Tax Reimbursement Obligation.” 
- Thus they claim that under their leases they may. pay the ¥ royalty 
in kind or by the value of the amount of gas produced and. that.if the 
United: States -were to take the 14 of the gas-in kind it would receive 
_ the full and total payment of the basic lease: royalty and there could | 
be no-basis'for.a:claim-that the United States was. additionally. entitled 
to receive 1th of the reimbursement received by them. for the addi- 
—. tional royalty. Therefore, they: argue that the. return: which they | 
~ should receive as working interest holders should: be the same regard- 
less of the manner in which the ‘basic lease royalty is paid; but that. 
under the Director’s ‘method of computation. it will not be since they 
would not be entitled to an additional reimbursement from the buyers 
of the % royalty on the amount they receive as reimbursement for the 
additional section 6(a) (9). royalty.?. 4 : 7 
_ One error with this latter contention is that if the % re were 
_ to be paid in kind, the United States would not be concerned with the 


return which the lessee receives for its gas except as it might indicate a 
bea return the United States might expect for the sale of its royalty i 
As the Director pointed out, ifia buyer. is willing to pay ap. 


SAS the Director's decision noted, when the Oil and Gas Supervisor. notified appellants 
in 1959 that the % royalty: would: be computed. in accordance with the method later. sus-: 


tained in the Director’s decision and: asked appellants’ concurrence in: the method, Phillips 


| Petroleum Co.’ and Southern Natural Gas Co. first, by letters dated: August. 3, 1959, and 
_ August. 18, 1959, stated their unqualified: concurrence. . Later, the two ba anna agate 
i the supervisor that a reserved the right to retract such. concurrence... : 
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- pallants 22 cents per ‘Met plug % of 0.3 cents per Mcf “totaling: 29, 2625 7 : 


cents, it would -be assumed that the Gover nment eoald also expect. a 
like returti for the sale of the royalty gas. ‘However, in computing | 
the royalty on. the basis of the value of the production, then, of course, 
there must ‘be some measurement and criteria for ‘determining. the 
value. The Director looked to the value that. the lessee would 1 receive 
for'the gas, i.e., 29:2695 cents per Mcf. | 

| ~ Appellants contend that they are penalized also merely ponduse thie 
_. lessor, the United States, is tax- -exempt. ‘They « state that.the Director 
vefiised to recognize the fact that, the ‘so- -called “Tax Reimbursement 
Obligation” applies: to the royalty. gas as well as the working: interest. 


gas and. that. the failure of the United. States, as. lessor, to receive-an | 
actual payment ‘thereunder’ arises solely" because it fails to qualify 7 
. thereunder by its ‘tax- -exempt status and not from. any failure of the 


lessor to’ par ticipate t to > the full extent of its royalty. interest in such - 
obligation. ae 7 | 


This ‘rather’ aeotive¢ eoritention ‘Aes. not show that there: was any 7 . 
| | error’ in the Director’ S determination and overlooks what should be the qe 
7 essential i Inquiry ‘here’ as to what the value of the as is as represented a 


by the gas sales contract. “The tax-exempt status of the United States . 


; _ here‘has no relevaricy. to that inquiry. “Tt must: be remember ed ‘that 


Ps the maintenance and recognition of the appellants’. leasehold rights i IS, 


simply" ‘py virtue of the enactment of the Outer Continental. Shelf — 


2. Lands Act and that all determinations made with respect 1 to their lease ant SS 


: . rights and’ obligations must be. governed by the provisions of that’ act. . | 


— » 43 US. C., 1958 ed., sec. 1383; Acting Solicitor’s opie, 62 - D. cs 
(1955). i 7 
| “Appellants sontend further that the: Director’ S ‘method of ane 

_ ing the basic. lease royalty overreaches the requirements ‘of section 
* 6(a) (9), oF the act and ‘the results that. Congress intended by. that — 
provision. “They state that the intent of ‘Congress 1 in enacting that 
‘provision was' to. prevent the lessees from receiving a windfall. by 
virtue of their being: released from. their obligation | to pay.the State 
severance. taxes when the act was passed. They contend that under 
the express language of the act. and the intent of Congress revealed 
by the legislative history they: are only required to pay a basic lease. 
royalty of 4g of the stated contract price plus the 0.2625 cents'in lieu. 
of the severance tax which would have been payable to the State of 

Louisiana: if the leases ‘were inside its territorial limits, and not the 
excess 14 of the additional royalty i in liew of the taxes which’ is reim- 
- bursed to them. This, they state, is inconsistent with the ‘ict’ and 
with the lease: terms’ as it results’ i in’ a reduction of the Ve working 


a interest. by 0.0328 cents | per Mcf and increases the 1% basic lease royalty 


8 per! ‘Mcf by that amount.’ They also state that if the State of Louisi- 
ana’ had continued as’ the lessor’ there would be no o question t that: the a 
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basic ies ‘royalty. would Hive hea %, of ities base stated contract 


‘price without. any charge. upon. the tax reimbursement received by the - 


Le pursuant to the tax reimbursement obligation. of Transco, Fe 

Appellants, however, have not cited any specific examples or. court 
decisions: which would show that the State of Louisiana would. dis- 
; regard any provision in a gas sales contract for reimbursement of taxes 


due it in determining the contract sales price value for the gasincom- 
_ puting the royalty due it on a value basis. The fact that Congress ~ 
: chose 1 to relate the amount which would be due as. an additional royalty — 
or ‘payment to the United States under. section 6 (a) (9) to the amount 
which. would have been due to the State. at the time of the enactment: te 


is relevant simply 1 in determining the amount of that additional pay-- 

ment or royalty. “Under that, provision. -of the. act the obligation to — 
make the additional royalty payments 1s expressly upon the holder of — 

the lease. | -This-is unlike the situation inthe State of Louisiana where 
the severance taxes are to be paid proportionately by the owners of | 
the natural resources. at’ the time of severance... See. Texas. Co. v. 
Fontenot, 8 So. 2d 689 (La. 1942). Thus, in Fousan. lessors. owning 
f ractional interests reserved as royalty must. pay. the severance tax in 
proportion. to their royalty interests, but, of course, if the State was 
the lessor it was exempt from the tax. Jd. - However, regardless of 
how the State would treat'a tax reimbursement provision, the. deter- 
mination as to the 14 royalty due to the United States must be based 


upon the jurisdiction which the United. States has.assumed overthese . 


leases, and not upon any hypothetical consideration as to what the 
State might : receive if it had jurisdiction. over thelands:. — 7 | 
Appellants ¢ argue that if the provisions of their leases dia not re- 

“ quire payment to the State of royalty based on their reimbursement 

from buyers of the taxes, then: Phey: are exempted from making ¢ any 
7 such “payment because of the “savings clause” embodied in. — | 
6(b) (1) of the act. That “savings clause” provides as. follows: 


“B). Any: person holding - a minexal lease, which as determined. by tlie Seer etary | 


| Ps the requirements of. subsection. (a). of this. section, may continue, to- main- =, @ 


tain such Jease, and may conduct operations: thereunder; in accordance. with 
A1): its provision as: to the area, the. minerals covered, rentals. and, subject to. the | 
provisions of “paragraphs (8), (9). and (10) of subsection (ay of this section, — 


as to royalties and as to the term. thereof: eee and (2) such. regulations as | 


the. Secretray may under section. DB. of this’ Act prescribe: within ninety daysafter. | 


making his determination that. such jease: ‘meets. the: requirements of pabecetion f : 


a (a) of this section * * *. 48U.8.C., 1958 ed., sec. 1835(b).- | 7 
| “Section 5 of the act id. sec. 1884) authorizes the Secretary of the | 


| interior to administer the provisions of the act relating. to the leasing 
a of the outer continental. shelf and to “preser ibe such rules and regula- 
tions as may be necessary to carry out such provisions.” The cae me 
. ings. clause,” therefore, made the terms of the lease subj eet to:the pre-. 


visions s of the act pertaining to Royale: and. also gyre that Oe, 
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should be maintained: under: regulations issued by’ the eee “We a | 


os see, therefore, no basis for the: ‘appellants’ contention that. the. lease _ oe 


Ww ald have had to prescribe | for a royalty ona reimbursement: in. order | 


— for such reimbursement to be considered. as the Director did, nor for. ea" 


| their contention that. his. interpretation flouts the intent and purpose - 


of the “savings clause.” 


Appellants. also refer eee 30, OF! R 360. 100(a) Ga one 


- that it-also saves the lease:terms as to: royalties and that. any interpre- a | 


~ tation: of that: regulation. to the contrary would be in excess of dele- 


- cated authority under’ the act. ‘That regulation (see also. 43, CFR. ot 


: 901. 110(a) to the same effect) simply makes it clear: that the reoula- 


tions under the act’ take precedence over any lease terms in conflict 


— with them except for those terms expressly mentioned in section 
6(b) (1) quoted above, which take: precedence over any regulations. 


- Appellants allege that asthe. lease here. involved did prescribe ale. 


royalty they met the requirements of the act and the only other require- 
ment would be for the lessee to pay the additional royalty.. They state — 
that the provision for the additional royalty. should. be limited to. that 
and nothing more-as there is nothing which says that section 6(a) (9): 
Bias all other provisions of the lease as to royalties. or that such 
“in lieu of tax poy ety 1s added to the value of the gas for cee) Pe 
ene | | 
We agree othet the additional forlenk provision should be sone derea 
apart from the provision for the 14 royalty and should not affect. that 
roy alty. However, we.cannot accept the assumption upon which appel- | 
lants: have ‘based all of their contentions, namely, that the value re- 


ceived for the gas is limited to the amount. which. they stipulated in 


‘their contracts with the buyers to be the contract price, and that this. 
Deparment. can look no.further to-ascertain. whether: other payments 
to-be made to the seller actually represent..consideration for the gas 
also.. This. assumption also is reflected in the sample computations 
they have included with their appeal. Appellants have not denied 
that the reimbursement they are to receive from the bayer 1 is part of — 
the consideration for the ‘8, other than oy calling ut. an “in Tiew. of 


ee tax reimbursement.” ot 
‘This is the crux of the ¢ case. ~Aippellants wart: to Soll ‘thet’ ¢ gas to . >" 
, Transco at. the highest. price that they can obtain. ‘Transco wants. to 


: buy the gas for the lowest. price that is possible, The result. of their 7 - , 
bargaining is that. they have agreed on a price of 22. 2625: cents per. 


: 7 Mcf. This price obviously represents the fair value of the gas'to both, 
parties. Twenty-two cents per Mcf is not the fair value. of the gas, 
for appellants. presumably. are unwilling to sell at. that: price even 


= ‘though Transeo would undoubtedly be delighted to buy at that’ price. - 
ot eopee are re willing to sell bony if they will recelve a total return at 
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of. 22.2625 cents per Met. cn the circumstances, it. is impossible to — 
escape the conclusion that 22. 2625, cents. per Mcf Tepresents the. value of , 
| the gas for royalty computation purposes. 2 
Thi is Immaterial that .2625 cent of the value is separately : jdenitified 
as ‘a reimbursement to the seller-for the additional or in lieu of tax 
royalty: If this simple bookkeeping device could have the effect con- 
tended for by the appellants, it would be possible for them: to break 
down the so-called basic:contract’ price of 22 cents’ per Mcf into other 
elements designated as rermbursements.to the sellers for other items of 
costs: or expense thatthe sellers must bear. Carried to an extreme, but 
a logical extreme under appellants’ rationale, the basic contract price 
could be reduced simply to the profit that appellants: would make per 
Mcef of gas sold, with all other payments to appellants being designated 
as reimbursements to them for various items of cost or expense. . 
At the time this Department ; gave approval to the continuation of. 
appellants” leases there were regulations issued. relating to the value 
basis for computing royalties under the act.. The determination by 
_ the. Geological Survey was made pursuant to such: regulations. | The | 
pertinent regulation, 30 OF R 250. 64, provides as follows: . 


The’ value: of ‘production, for the: purpose of computing: copa ‘shall be ‘the’ os 
. estimated: reasonable value of the product ‘ds determined: by the supervisor, due’ 


- ‘consideration being given to. the highest. price paid. for a.part or for.a-majority of. 
pr oduction of like quality in the same field. or area, ‘to. the price received by the — 


- Tessee, to posted prices, and to: other relevant matters. Under no circumstances rhe 
shall the. value of production of. any of said substances for the purposes Of COM= 


puting: royalty: be deemed to be. less. than. the gross. proceeds, accruing. to the _ 

lessee from the. sale thereof or less than the value. computed on ‘such reasonable 
. unit. value. as shall have been determined by the Secretary. In the absence of | 
good reason to the contrary, value. computed on the. basis of the highest price: 
paid or offered. at the time of production in a fair.and open market for the maj jor: 
portion of like- -quality products produced. and sold from the field or area where © 
the : leased lands: are Situated: will ae considered to. be a -Teasonable value. ef 
(Italics. added.) . eg a es sare a 


In making mee négotiations ioe their's sitles contracts the appellants | 
were or should have “been aware of this regulation expressly providing 


- that: the: value basis must be atleast as muchas the gross proceeds ~ 


‘which the lessee would obtain from the sale of the gas here. To say — 
that. the. reimbursement for the. additional royalty is not part of the 
“gross, proceeds” to: be received. under their. contracts would not be 
realistic, for if there were no reimbursement provision. the lessees 
would still, have to pay the additional royalty, taking it out of their © 
working interest. share of the production. With the. reimbursement 
_provision they are receiving an additional compensation for’ the pro-. 
duction from their leases. The practical result of appellants’ conten- 
tions would be that they, rather than the United States, could deter- 
mine the value of production simply by allocating the value they will - 
| receive under different: categories designated as being other than the’ ° 
“price,” yet all relating to thé production. There is nothing in the 
act’.or. its legislative. history ‘which: would suggest a this was, 
intended. | a Pe ee ee ae ee ee 
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ao may bs. aoted: that j in. applying. for’ continuation. mee the. jae : 


-" under the act the appellants agreed to comply with all ‘ ‘reasonable _ 


requirements . the. Secretary. of. the. Interior may. deem. necessary — 
to protect the interest ‘of the. United, States.” . (See. paragraph. 11 of 
Certificate. of. Compliance. ) .. Certainly, assuring that.a proper 1 return , 
~ under. the royalties. provided for by the-act under the leases ‘main- 
- tained. pursuant .to.it.is a. matter of interest to the United States, 
In. this respect,. discussion. by..the. court: In California. Company: Vv. 
Udall, 296. F. 2d 384. (D.C. Cir. 1961), is relevant.here although. the | 
‘cage arose under. section-17.of the Mineral Leasing Act of 1920, as 
amended (30 U.S.C., 1958 ed., sec. 226(c)), providing that oil: and. 
gas leases “shall be. conditioned. upon the payment by. the lessee of 


a. royalty of 1214 per centum in amount or value of the production. - 


- removed or sold from the lease.” In upholding the determination by — 
. the Secretary of the Interior as ‘to the value of gas for the royalty. 
base, the court made the following comments which seem as applicable 
to the situation here under the Outer. Continental Shelf Lands Act 
as to that under the Mineral Leasing. Act: 


The purpose: of- the Mineral Leasing. Act was not: to: obtain mers for. the gas 
from these. reserves. on. Government. land at any. price. The Act. was intended 
. to promote wise’ development of these natural resources ‘and: to obtain -for. 
the. publica reasonable financial ‘return’ on assets: that.. “belong” to the public. . 


The . Secretary of ‘the. Interior is. the. pay ea ‘of this a 
interest sae me Rk age ih, . 


~ To: Die a the public's, pee ie fatarest hé: may deerme: that a ‘are 
‘being. sold. at. less. ‘than: reasonable. value *. * *,. He. may. also” establish “Tea: 
sonable values” for royalty. purposes.. HR, 
An administrative official charged with the duty of. aariiotetiie: a " specific 
statute has a duty to determine as an initial and administrative matter the 
meanings of terms in that statute * * *, We are of: opinion. that: the: Secre- 
tary has.authority. to. define for- administrative. purposes the “production”: to: be 
valued, and we are. unable. to find that he has abused. his”. discretion. in this 
case. 296 ¥. 2d. 388. | 4 | 


| Also: of interest, isan earlion case annie tie Body of ie. 
Interior’ S authority, to determine the value of royalty oil in lieu of. 


receiving it in. kind. due under a.lease issued and extended: under the | 


_ Mineral Leasing Act. of 1920 (30:U. s. C:, 1958 ed., sees. 181 et seg.), 
United, States v.. Ohio Oil Co., 163 F. od 633. (10th Cir. 1947), cert. 


. _ denied, 333, U.S.. 833, rehearing denied, 333 U.S.-865. In that case : 
the. Secretary designated: a. minimum value of royalty. oil j in excess of Paci 


| the contract price at which the oil.was.sold by the lessee. 
_. Both of these cases illustrate the Secretary’s: scibhioriey eae deter | 
| mine the value of. the mineral products for purposes of computing 
the specific royalties prescribed by statute. The fact that the leases. 
here were issued by the State and. then recognized by. the United 


States under. a specific enactment does not reflect any difference in 4 


this case since the - provisions of the act govern the lease, and the regu- - 
~ Jations with respect to the royalties must be held to apply-to the deter- : 
- mination. as to those royalties. Consequently, with respect to the 
3 first eis raised a this aD RSe we find that the determination 
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bg the Geological Survey that the ramburseient! far the 2aditional | 
_ royalty is part of the eros proceeds for the sale of ther gas 1s reason- 
. able and proper. 
~The second question raised by this appeal may be disposed of briefly 
‘since much of the foregoing discussion relates to issues which are also 


determinative to it. This question involves the “Settlement Agree- _ - 
ment,” approved by the Federal Power Commision, between Transco i, 
-and: the appellants as.to gas sales for-a moratorium period from July 


1, 1962, to June 30, 1967, while a dispute as to the State and Federal — 
: jurisdictional boundaries is being settled. As to gas not: subject. 


. to the taxing jurisdiction of the- State of Poaera the ‘agreement a 
| _ provides that— es ms =. te . ee 


* 4% the total. amount: per Mef paid ba ‘ranses: for gas delivered from | 


2 such properties shall be. 19.0 cents: per Mcf, inclusive of reimbursement of pay- 


ments required under Section. 6(a) (8). of the: Outer Continental Shelf Lands 
Act. 


The Geolépical Sitrvéy'b held that the et ey to the United States 
under this agreement were to be computed on the 19.0 cents: per Mcf ; 
to be received by appellants. They contend, however, that the “Basic: 

Contract Price”. is 18.7375 cents per Mcf with an “In Lieu of Tax 
Royalty Obligation” reimbursement by Transco of the 0.2625. cents. 
Their contentions are based on the assumption that their contentions 
on the first question are correct and that. regardless | of the fact that 
_the price is stated in one amount it was the intent of the parties to 
that. agreement to establish, and that they did. establish, a total “Set- 


tlement Price” which comprehended both the basic price ‘and the reim- . 


bursement. Therefore, they contend that the language of the agree- 
ment actually shows the dual nature.of the value received and should 
so be considered in computing the royalty. 

- We agree with the Geological. Survey that ‘the: total amount, “of 
19.0 cents should be used and that no deduction should be made for 
any reimbursement to the seller for the additional royalty ‘due under 
section | 6( a) (9) for the same reasons as stated ne the first. 
| question. | 

' The appellants igs ets an. ora arity on: their appeal. ig. 
view of the fact that they have filed an extensive brief in. support” 
of their appeal and that they have exhaustively argued their posi- 


tion before the Director and in a voluminous exchange of correspond- ae 
ence with the supervisor, it is not apparent that, oral argument would a= 


add anything new to the consideration of this case. : 
7 ~ Accordingly, pursuant to the authority delegated to’ the SoNditor - 
| by the Secretary of the Interior (sec. 210.2.2:A (4) ( a), Departmental | 
Manual; 24 F.R. 1348), the request for oral argument is. denied, | 
| and the decision Eres from1 is affirmed. . eee 
ae ts -_ | | Exnyr F. Hon, . 
“Assistant Solicitor. - 
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Oil ae Gas. Leases: ‘Unit and Cooperative Agreements—Oil and: Gas Leases: : 
Production: * ay Se aie SNA At: ee ere br sei ee kN Ge ae 
‘Elimination - of a portion ..of:a. lease’ dommalieea: to .a; producing:: ‘unit ‘lai 
2) From. that. ‘anit: does not .cause - or, permit. a ‘segregation. of; the: eliminated 
.é-: portion into a new: and distinct, lease. The eliminated. ‘portion of: the lease 
‘ii. and the portion: which - ‘remains ; sunitized: continue to form: one: lease: :Gon- 
> “sequently, the.term.: of the. ‘eliminated . portion -will: continue. coextensively. 
2 With the.term of: the portion. still, ‘comunitted. to. the: unit plan so.long-as:there 
'  is-production. anywhere on :the-lease.:.. It is not material. that.the production 
Is constructive with respect to the lease and not actually within the. Jdeagehold. 
ou: and Gas. Leases: Unit and: ‘Cooperative “Agreements .. 


- Séction- LT: (formerly' section: 1L7b) of: the: Mineral Eéaning cee ‘of: 1920, as: 
amended, contains no authority for the Department. oO segregate. a unitized . 
_lease into separate leases upon its partial elimination from. a unit i plan, by " 
“reason of contraction of the unit area, 2 Ne a toe 7 


| Oil and. Gas, Leases: Generally—Regulations: parr 


When a Departmental regulation ‘is‘inconsistent with, and without ‘the’ provi- 
“sions of, the law, iti is invalid. and will not be followed... ae 


' : 
i = 


APPEAT, cages arias LAND EEE 


Continental - Oil. Compa has. appealed from. a P decision. oe is 
| EGslorado Land Office, dated December 22, 1961, as amended by. decision 
dated. February. 12,.1962, which held that the: terms of the: above-noted | 
oil-and gas leases.as to the lands eliminated, from the McCallum Unit: 
Area, by: contraction. approved effective Je anuary 1, 1961, are extended _ 
for two years. from the. contraction. orto J anuary. A,. 1963, and. for. 80 
long. theréafter. as oil or gas is ‘produced i In. paying. quantities. 5 te, 

_, Leases Colorado. 0215, 0833, 0946.,and. Denver: 028961, were. issued 
effective March 1, 1950, March 1, 1951, September 1, 1950,.and April. 5, 
1939, respectively. ‘The lands. involved :in. these. ‘leases. were com- 
mitted to the McCallum Unit approved December: 29, 1952. 

The appellant contends, in. substance, that the decision ea 
from; is in error In holding 1 that actual production i is necessary. to extend 
any lease as to the lands contracted out of a unit as constructive pro- 
duction i is the same as. actual production.. Iti 1s, also,, contended that 
the decision. would be correct if the entire leaseholds had been excluded 
from the unit; however, since only portions thereof: were so. contracted 
and production within. the unit is constructive production with. Tegard 


“*Not’ in chronological (ier a 


- | 70 LD. No. 11 
114-817264 1 % | | a 
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| to the rained portion of the age in aie unit, such pouatvactive pro- . 
duction is sufficient to warrant extension of. the portions of the leases 

eliminated from the unit for the life. of production continuing in the 
 Section'5°of the act of August 8, 1946 (60 Stat. 952). amended- oo 


tion 17 of the Mineral Leasing Act to provide as. follows:- 


#8 3B Any ‘other lease [other: than a 20 year lease] * *. 4 which: ‘is eoeaiincd 
to any such [unit] plan * *’* shall continue in force and. effect as to the land» 
| committed sO long: as the lease’ remains: subject. to the plan, # He #, _ Any lease 
which shall be eliminated from any such approved or prescribed plan, * * * and | 
any: lease which shall be in effect: at the termination: of any such approved or 
prescribed plan, * * * shall continue in effect for the original: term thereof, but 
for not less than‘ Ewe heats and SO y tone | thereafter as ‘oll or iu ‘is Rlalooan in ; 
paying ‘quantities. rs | 

With the 1946. smenduiddt. of the Mineral 1 Leasing ‘Act the peril | 
tions were enlarged by Circular 1624 Oe BE. B. 12956, Caos 28, 1946) 
to provide dh pertinent part: a 
“* «+ Any lease or portion “thereof eliminated irom’. ‘any. + 5% unit 
plan * * * shall continue in effect for the original ‘term, of the lease, or for two 
years after its elimination from the plan **-* whichever is the. longer, ‘and so ~ 
long thereafter as oil.or gas is produced in paying quantities. : 3 

This provision has remained. the’ samie to the preset time. 43 CFR 
192,123. oe fee ee ere sy 

The leases in question v were fully penned to ce unit agreement. | 
Production was had in paying quantities on the unit prior to the. 
expiration date of the terms of the leases, and consequently they‘ were 
to continue for the life of the unit plan.’ ‘Solicitor’ 8 Opinion M 36629, 
69 I.D. 110 (1962). Subsequently, portions of these leases ‘were’ ‘elim-— 
inated. from the unit: plan. “But, the portion of a lease climinated - 
 from‘a' ‘unit plan: cannot be seccere dl into a separate lease’ upon such 

| partial elimination. © Solicitor’s Opinion M-36592 (J anuary 21, 1960). 

It remains an integral part of the original lease and continues to have 
- the same Tease term. There is‘no authority under the law to change 7 
the term. Cf. Opinion of the Chief Counsel, Bureau: 0 y Land u he hes 
ment (December 18, 1953). | 


~The Department as never: varied fio the pésition thata producing - 


: lease would be continued in its entirety so long as production in paying . 
| quantities continued on'the lease; ice., , production’ anywhere on’a lease 
is sufficient to coritinue the entire Teasé Cf. Seaboard Oi Company, , 
64 I.D. 405, 410-411 (1957). And, in the present case, there is-produc- — 
tion on ‘the leases in: question precisely because there is production on 
the unit. - Thus, it follows that, since the eliminated portions ‘of the . 
leases cannot be segregated inte separate leases. and they retain. the - 
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co leases ‘cnmie: as aie portions of the. leases eommetiad to > the’ unit | 


- agreement, the terms of the eliminated portions will continue coexten- ee 
sively with the terms of the leases as to the lands committed to the unit — 


plan so long as there. is production: anywhere on: the lease. - It is not 
material that the’ production i IS cove ucHiye with: rhe ae? to ree leases 
and not actually within the leascholds. p> | tee 
- Since the Departmental regulation ‘m: ‘question Is. inconsistent with, ; 
| and without the’ provisions ‘of, the law, it is invalid and will not be 
followed. Cf. United States v. uM orehead; 243 U. S. 60% ( nor); Forbes | 
v. United States, 125 F. 20-404 (9th Cir. 1942). Pe 7 
| . Accordingly, the decision appealed from 1s reversed, ‘and the leases 
in issue are held to continue in force and effect i im 1 their entirety for the 
He of eas as ae tt m the unit. eee 


| Kar, 8. ‘Lanpemon, Director. | 


Approved: 


| STEWART L. Upait, iy Seoretary 
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~ ‘Rules of. Piactice: “Appeals ‘Statement of ‘Reasons—Rules of Practice: 
. Appeals: Extensions of Time—Rules of Practice: Appeals: Service on 
' Adverse’ Party | 4 


Where an appellant files : a 1 ‘timely request for an extension of time to ‘file a 
: statement of reasons ‘in support of his notice of appeal and files a Statement 
Within the extension of time requested, although’ the request: for: extension 
“ig: ‘misfiled and: not .acted upon ‘prior. to the” filing: of the statement, the 
. request may. subsequently be. granted, thus.,making timely the filing of © 
the: statement of reasons and. service. of a. copy: of the Statement on an 
adverse party.. a & : 


“Alaska: Hamestgds Horesteadss (Ordinary) : ‘Contests-—Homesteads (Or- - 
- dinary) : Settlement—Rules of Practice: Private Contests 


“Although the rights of a homestead settler. on. public lands. covered. by : an. 
existing entry attach instantly on the: relinquishment. of. the prior entry and , 

- are superior to those of settlers or. applicants initiating. their rights later, - 
such a settlement’ is “nevertheless subject. to ‘the superior right of a con- 
testant who secures the cancellation of the’ entry. “ ae eat if 


"Alaska: - Homesteads—Homesteads (Ordinary) : Contests —Rules of Paci - 


Private Contests, 


An, allegation in, a private contest  conaplaint filed immediately after the end 
an of ‘the second entry year which ¢harges that the entryman ‘failed: to have 
under cultivation 4%, of the acreage méets the requirements of the regula- 
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tion that a contest complaint. must lesa in ‘aleae and concise language 
the facts which. constitute. the grounds for the contest. Bt saat ge Veaneet 


| ‘APPEAL FROM ‘THE BUREAU or LAND MANAGEMENT | 


| Charles Lewellen has appealed. to the Secretary of the Taterok jon 
a ie scsiew of the Division of Appeals, Bureau of Land: Management, 
dated April 19, 1962, which affirmed a decision of the Fairbanks land 
office, dated September 21,.1961, rejecting his. homestead ape cauon 
because the land was occupied qndee a prior settlement claim...- 
_ , On February 3, 1958, Lewellen-filed a contest complaint against the 

Fiomestoad entry of Roy. N.. Mikel, Fairbanks 013019, allowed on 
February 2, 1956, covering land- described as the. N EY, sec, 20, 'T. 
18.,.R.1 W., Fairbanks Meridian, Alaska... Bernard E. Darling. fled 

a junior contest against the entry on March. 6, 1958..° On March 20, 

1958, Mikel filed a relinquishment of his entry, and Lewellen imme- 
diately filed an application to enter the land. Darling oe ae 
ance of this application. = 

In a decision dated May 6, 1958, the land. office canveléd: the Mikel 

entry and allowed each of the contestants to file an application to enter 
the land and provided for a hearing to permit the junior contestant 
to prove his charge of collusion between the senior contestant and 
the entryman. Accordingly, on May 14, 1958, Darling filed an appli- 
cation to enter, Fairbanks 019620. Lewellen’s application of March 20, 
1958, .was: deemed sufficient. to. meet the requirements of the above de- 
cision as.to exercising a, preference right... By decision. dated Novem- 
ber 26, 1958, after a hearing on the matter, the hearing examiner held 
that the evidence presented ‘by Darling of fraud and collusion between 
Lewellen and. Mikel was insufficient and dismissed the contest. On 
appeal, this decision was affirmed by the Director.on November 3 
1959. . An appeal’ to the Secretary was found to ie detective: and: wan 
not considered on the merits. | 

The contest was closed, but ‘the eee abtiés of ciindéliation and 
award of preference right to Lewellen was not made. Further, be- 

cause of the relinquishment. by Mikel, neither the merits of the two 
complaints against Mikel’s entry nor r the status of the land at t the time 
ot the contest were considered. : 

On April 26, 1961, Darling: filed a notice of Isdation of sotélsment | 
_on.the land. males the homestead Jaw. He stated that, he had. settled 
on the land on July 21, 1957, and: explained i in.an accompanying. letter 
that he is the on laa of Henry J. Ernst, who had had an entry on 
the land but whose entry had been ee as the result of ; a. contest 
brought by Mikel. Darling stated that although Ernst’s entry had 
been. canceled and Mikel’s a entry. 3 was. allowed. on n, Mebaany, 2, 1956, 
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Ernst, sonnel to rece on the Jand and then on. J fig On. 1957, eid 
- his house and improvements. to Darling. Darling thereafter resided 


on the land and he claimed that his settlement rights attached to na a 


land the moment Mikel. relinquished his entry on, March 20, 1958. 

- The. Bureau decisions sustained his contentions. A 
Lewellen contends, in his appeal to the. Secretary, that Darling aa 

an election of remedies before the trial examiner, that he could have 

-asserted his rights as a settler but that he elected to resist solely on the 
allegation of collusion, and that there was no collusion found by the _ 
examiner. He contends that since the issue of collusion was deter- — 
mined the doctrine of res judicata governs. He alleges, further, that — 
the Bureau decision is not predicated on any evidence showing that — 
_ there was.a valid settlement on ne rae of Darling on the tana, as 

against. Lewellen. | ; 

Darling, in his answer.to the ater ofr reasons aimed by the 
appellant, contends that the appellant’s: statement of reasons was filed 
late.in the office of the Secretary and he requests that the appeal be 
summarily dismissed, — ‘He also asserts that service on | him of a COPY 
of the statement was not timely made. 

Lewellen’s statement of reasons.was due o on J une 5 18, 1962. On that — 
day he timely filed a request for. extension, of time " J uly 5, 1962, 
to file his statement. The request was misfiled and has never been 
acted upon. Lewellen nonetheless filed his. statement of reasons on 
July 9, 1962, apparently mailing it on July 5, 1962. Had his exten- 
sion hase granted, the filing would. have. been timely. 43 CFR 
921.92(b). Since undoubtedly. the extension would have been granted - 
and. Lewellen’ s request. is still pending, it 1s hereby granted. Service 
of a copy of the statement on Darling on July 6, 1962, was therefore 
timely, and all questions. of peau complianes by Lewellen « are 
eliminated from the case. 

The decisions below were based < on the finding that Darling’ S sett] e- 
~ ment gaye him rights. as a-settler superior to Lewellen’s preference | 

right as a successful contestant and that Lewellen’s contest affidavit 
was inadequate, was subject to. summary dismissal, and earned him 
‘no rights under the contest. __ 

If these conclusions are incorrect, then Regeiten would be entitled | 
to make his entry and his contentions that Darling was barred under 
the principle of res. judicata from Se these issues would Sis | 

immaterial. 

In support of its finding, the decision of April 19, i962, relied upon | 
cases holding that a settler who made settlement during the life of an 


; entry fo precedence, upon the relinquishment, of that entry,.¢ overa 
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later settlement or application for entry. Ernest J. ee Clif- 
ford V. Young, A-29349: (July 26, 1963), and cases cited therein. 
While this proposition’ is sound, none of the cases’ cited involved the 
respective rights of. a contestant and a settler. In cases considering 
specifically. such a conflict, the: Department: has long and uniformly 
held that a settlement ¢ on land covered by-an: entry of another'is subject. 
_ to the superior. right of.a contestant who secures the canéellation of the _ 
entry. Paulson v. Richardson, 8 L.D. 597 (1889) ; Gilmore v. Shriner, — 
9 L.D, 269 (1889) ; Sproat v. "Durlaiid, 21 L.D. 474 (1895); Hodges 

et al. v. Colcord, 24 La.D.221 (1897) ; Hine v. Cliff 24 L. D. 482 (1897). 
Accordingly, as these cases establish, Lewellen’s rights as a contestant 
~ take precedence over those of Darling as a settler. nae 
_. The remaining issue is whether Lewellen’s contest coaniinis met thie 
requirement of the pertinent regulation, 43 CFR 221.54, that it state 
in clear and concise language the facts constituting the grounds of the 
contest. The only allegation 1 in Lewellen’ S éomplaint was : 


“That the ‘above Homestead entry, ‘Serial No. 018019, should ‘be cancelled ‘be- 
cause of the following reasons: Failure to: ‘Rave under: cultivation nate of the 


a acreage. (Italic wor ds: inserted: by contestant on printed form. )- 


' Since the complaint, as appears from the dates: set out in it, was | 
ca filed immediately after the end of the second ¥ year of the entry, it seems | 
that. Lewellen’s allegation ‘is a plain’ statement that Mikel, the entry- 
man, had not satisfied the requirement | of the homestead act that not 
fess than Wg of the area of the entry be cultivated beginning with the 
second year of the entry. 43 U.S.C, 1958 ed., sec. 164. ‘In a some- 


- _.Avhat similar case, it has been held. that. a complaint alleging ‘ ‘not 


enough ‘dlearéd “land. 8i% to 9 acars., and unculevated’ or planted | 
except this year” [sie], filed just: prior to the end ‘of the fifth entry year, 
asserted as a poinimum ‘that the entryman had uot cultivated more. 
than 814 to 9 acres during the second, third, or fourth years of his 
entry and, thus, satisfied the. regulation. Bil D. Deater v. John C. | 
7 Slagle, A-28191 (May 24, 1960). OT. Scheele v. Dockery; 68 I.D. 100° 

| (1961). There i 18 1 no question. but that, the entryman understood the 
to explain hig feilina to do more than that. , 
_ Darling’s ae? itt is -_ gavea as va oul reason, for cancellation 
of Mikel’s entry: ne es | a 
# * * That the ee en Roy Mikel, has 3 wholly # failed and neglected: | 
. to cultivate not less than one sixteenth of the area of. a entry, beginning with a 
‘the second year of the entry *. ii | : 
Except for. the reference to the entry year, . Darling? S ine is 
essentially the. same. as. Lewellen’ Se, Tt As difficult, to. see how the 
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ne based ¢ on. sie i. comply. with the nen requirement 


~~ eould be more specific. ‘It. is not simply. a statement of.a conclusion 


(of. Fosdick v. Shackleford, 47 L.D. 558 (1990)) but. says plainly 
in what manner the entryman- has been derelict —that he failed to 


‘cultivate one-sixteenth of his entry-—and informs. the. contestee of 7 


what facts he will have to meet, at the hearing. | 
| Accordingly, it is concluded that it -was improper to hold Lewellen’s 's 
complaint defective and. subject to summary ¢ dismissal. oe | | 
_ Thus, neither of the grounds upon which Lewellén’ was denied 
his. preference right is found valid. Consequently, there appears - to. 
be no reason. to deny. him the preference wight due a, successful 
contestant. ed 

Therefore, pursuant to the authority. delegated to ‘the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 94 F.R. 1848), the decision of the Division. of Appeals, | 
Bureau of Land Management, is reversed, and. the case is, remanded 
for further proceedings consistent herewith, Nhe ae 
: 7 Ernest F’, Hom, : | 
. Assistant Solicitor... 
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Contracts: “‘Appesle--Rutles" of: Practice: Napeals: Statement of Reasing- 
In determing whether a notice Of: appeal from a ‘decision ofa ‘contracting 
officer. states with :sufficient particularity the grounds. of:the. appeal,; the 
notice is to be read in conjunction. with documents contained in. ‘the appeal 
file that are referred to in the notice. 


| Contracts:. Appeals-——Rules: of. Practice: Aaiealn: ‘Dismissal... 


The « mailing: of a supporting .brief in -a...contract. appeal tO: the. Board 
- of Contract. Appeals instead, of to the: contracting officer, is not: 80, | funda- _ 
‘mental an error as, to necessitate dismissal of the. appeal. . 


HUES 4 


. BOARD oF CONTRACT APPEALS 


| “Departitiens Counsél his moved to dismiss, Aispirently, on the’ fol: _ 
lowe grounds: : (1). The notice of appeal: § ‘is. patently and grossly 
insufficient to. constitute compliance”, with: 43. CFR 4.5 (a)s. and “this 


a . When. a ase is ; filed ‘after. a contr had ‘been initiated, it is ‘presumed. ‘that 
the relinquishment is a result of the contest. and the contestant earns. his. preference: right, 


— unless it can ,be shown. that:the, affidavit, of. contest was not. “good. and sufficient”, or, that — | 


the contest charge was not true, or that the contestant was not Q- qualified applicant, , or 
that the land is not subject to his application. Zillig. v.: en, 67,1 LD, 136 (1960). vs 
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| requirement is jurisdictional” ; (2) Appellant failed to comply with 
the requirement of 48 CFR 4.5(b) in that the: supporting brief. ‘was 
not filed “with the contracting officer, addressed to the Board.” 

The notice of appeal states that the “Findings of Fact and Decision | 

are erroneous because, inter alia, they do not: provide the’ equitable 
adjustment in price, ‘pursuant to Articles 38 and 4 of the General 
Provisions. of the contract, to which contractor is entitled, as set 
forth in contractor’ s letters of December 22, 1961, and July 24, "1962, 
wen letters are attached to the said Findings of Fact and Deci- 
sion.” The letters mentioned specify in considerable detail the 
grounds for the claims that form the subject of this appeal. When 
what is said in them is compared with the Findings of Fact and 
Decision, the reasons why the. contracting officer’s determinations 
are déemed erroneous by appellant become clear. Such an incorpora- 
tion, by reference in the notice of appeal, of reasons stated in docu- 
ments forming part of the appeal file is adequate to meet the 
requirement of 483 CFR 4.5(a), and the Board hassoheld?) 
_ While the filing of a notice of appeal is “jurisdictional,” * the filing 
of a supporting brief is not,’ as 43 CFR 4.16 clearly indicates-by stat- 
_ ing: “The Board may grant extensions of time except with respect to — 
the filing of the notice of appeal.” 

The cases cited by Department Counsel are not in point. In @éi- 
lespie,* the notice of appeal did not specify any grounds for the appeal, 
either within its own four corners or by reference, and no supporting 
brief at all was filed. Moreover, the claimant had previously executed 
a release without any reservation. In Leffel,> the Board could not 
determine the issues from the submitted papers such as claim by con- 
tractor, contracting officer’s decision, etc., and appellant failed to reply 
to an. order of the Board that cause e be shown why the appeal should 
not be dismissed, 

The circumstances: concerning this appeal. are quite different: The 
notice of appeal was adequate, and the filing of a supporting brief 

was optional with appellant. The Board had extended the date for 
filing the brief (43 CFR 4. 5(b)) until October 21, 1963. Appellant — 

1 Midland Constructors, Inc., IBCA-272 (May 8, 1961), 68 LD. 124, 61-1 BCA par. 3012, 
8 Gov. Contr. 358(¢) ; Weldfab, Inc., IBCA~268 (April 11, 1961), 68.1.D. 107, 61-1 BCA 
par, 3005, 3 Gov. Contr: 298(k); General Hacavating Company, TBCA-188 (August 15, 
1960), 60-2 BCA par. 2754, 2 Gov. Contr. 469; Flora Construction. Company, IBCA-180 
(March 2, 1959), 59-1 BCA par. 2091, 1 Gov. Contr. 214, 

2Lewta Construction Company, IBCA-340 (July 3, 1963), “70-1. D, 352, 1968 BCA par. 
3779, and numerous decisions cited in its fu. 5; ae cunaeh ee de TBCA=884 (eprom: 
ber 3, 1963). | 
"3 Flora Construction Company; IBCA~180, fn. 1: ‘Supra. | ah eee eee pee: 2S 
Or, By, Gillespie Construction’ Company, TBCA-833° (Dene per 18; 1962), 1962 BCA par. 


3599,. 5 Gov. ‘Contr. 22(b). 
8 The James Leffel Company, IBCA-214: (June 20, 1960).- 
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fas ee m duplicate a ‘supporting brief, sadresed: to thi Board. | 

While the brief was mailed to the Board, instead of to the contracting _ 
officer, the Board has held numerous times that such -a misdirection is ~ 
not. fatal. we Further, since hearing has been requested, in cases. such as 
the present one, Bianchi * tases the production of a, Full administra- 
tive record by the Board. - a 

For all these reasons the motion of the Department Counsel to ae 
miss is denied. 

A copy of appellant’s brief will be forwarded to Department Coun- 
sel by the Board. simultaneously: with the issuance of this opinion. 
The 30 days (48.CFR 4.7(b)) in which. Department Counsel must 
_ transmit the appeal. file, statement of the Government’s position, and 
a | brief, wil start: on the date. of the receipt of this opinion.. 


_Paup H, Gawrr, C harman, 


 Hersert J. SuavGHrer, Member. 


-MADGE V. RODDA 
| / LOCKHEED PROPULSION comPANY 
_ A-29483 — | Decided November ‘12, 1963 
‘Public § Sales: “Award of Lands — 


| When two preference right claimants cannot. come to an. agreement as ‘to the 
‘division of land, it is proper for the land office to award all of the tract to 
one claimant when considerations of topography, desirable use, land paler 
~~ accessibility and need for the land favor the one claimant. . : 


Regulations: Interpretation—Public Sales: ‘Preference Rights eT 


Where an applicant is to be deprived of» a statutory preference right because 

*. off his failure to. comply with the requirements:of a regulation, that: regula- 
- tion should: ‘be: so: clear: that ‘there is. no iota for the . applicant noncom- 
- pliance: therewith. : a an, 2a 


Public Sales: Preference , Rights 


- The regulation requiring a corporate gianna to. fuinish a copy ‘of its articles 
oof incorporation G0ee HOt clearly. ae that the material: be. furnished 


°6@In “Henly Construction Company, Ine. IBCA-165. (March 18, 1959), 5o41 BCA par. 
2109, 1 Gov. Contr. 214, the Board held that it “carinot regard the misdirection of the 
supporting brief as a dereliction so serious in its implications as to justify the. dismissal of 
a timely appeal. otherwise: properly: taken.” Accord: Bushman Construction 'Compeny, 
IBCA-193 (April 23, 1959), 66 I.D..156, 59-1: BCA par. 2148, 1 Gov. Contr.-312 (Mailing. 
of notice of appeal to Board instead of, to contracting officer “‘not jurisdictional’ defect) ;. 
Larsen-Meyer Construction Co., IBCA-85.. (November 24, 1958), 65 1.D. 463, 58-2 BCA 
par. 1987 (Mailing of appeal to  epartment: Counsel instead of to contracting officer HOE 
fatal). 

7373 U: S. 709 (1968). 


714-872 642 
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Pesce 10 days after the corporation is declared the purchaser, and a cor- ae 


poration. will not.be held to: have. lost. its preference: nen for failure to. sub~ — 
mit the material within the ok period. | 7 Se” 5 eS 


Public Sales: _ Applicants .- 


- When. a corporation which is: declared the’ sae leak ata public's sale: is wholly 
~- owned by a parent corporation, it. will. be required to furnish | the. Statement 
. required by 43 CFR 250.12(b) (1) showing the extent of control of. the stock 
_.. of the parent corporation by aliens or persons. having addresses outside of 

= the United States as s though the parent, corporation were the purchaser. 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


“Mrs. Madge Vv. Rodda has appealed to the Secretary of the Interior 
from a decision of the Division of Appeals, Bureau of Land Manage- 
ment, dated February 2, 1962, which affirmed a Los Angeles land office 
décision; dated: October: 18, 1961, awarding ‘all of a 320-acre tract, 
offered for public.sale on J uly 25, 1961, and for which she had asserted 
a preference right claim, to the other preference claimant, the Lock- 
heed Propulsion Company, formerly the Grand Central. Rocket Com- 
pany. Since the two claimants could not come to an agreement as to 
the division of the land, the acting manager made the award pursue 
to 48 CFR 250.11 (b) (3). | 

The appellant alleges, inter alia, that, Lockheed. has not t complied 
with the requirements of regulation 438 OFR 250,.12(b) (1) in that it 
did not file a certified’ copy: of its articles of incorporation within 10 
days after being declared the purchaser and did not, within the same 
period, furnish a statement of the percentage of each class of its stock 
and of all of its stock owned or controlled by or.on behalf of persons 
whom.the.corporation. knows or .has. reason to believe to be aliens or 
who have addresses outside. of the United ey bil which | 
classes of stock have voting rights:..: 00. | 2 
The evidence hag been carefully : reviewed aa ie is Sead iat 
the. award. of all. of the land. to Lockheed. was,.on the basis-of topog- 
raphy; desirable land use,-land.pattern, accessibility and the need for 
the land, a proper award. ‘This leaves then only the consideration of 
whether Lockheed is disqualified as a’ preference right. claimant. 
As. to the. appellant’s contention that Lockheed. has. not..met..the 

| requirements of 43. CFR 250.12(b) (1) -because a copy ofits articles of — 
- Incorporation was filed subsequent to the 10- dy pened: mererred ton 
i the regulation, the regulation reads as follows: - a ee 


ae (A). Unless he: has previously, done S0, the ue ace must, within 10 days 


| after lie has. been. so declared, file with the manager: @ statement of his: citizen" | | 
ship, or. it’ a partnership, a statement” of the citizenship of ‘its members: “Tf the’ ~ 


purchaser, is, an unincorporated, association, a ‘statement must be. filed showing. - 
the citizenship of each member. A corporation is required | to file a corned 
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copy. ot its. agtlelss: of. £ incorporation showing that it is or rganized ander ‘the laws 
of the United States, or of. some State, Territory. or possession | thereof, and that 
it is author ized to. acquire | and: hold real estate in the ‘State or ‘Territory in 
which ‘the land is ‘situated, ‘and it must furnish a statement: showing the per-' 
centage. of each class of ‘its stock, and the per centage of all.of its stock, which ‘is 
owned: or controlled: by or..on: behalf of persons whom. the. corporation knows to 
be. or. has. reason .to. believe are aliens, or. who have addresses outside of the 
United States, indicating which classes of stock have voting rights. If more 
than 10 percent of the voting stock, or of all of the stock, is owned or controlled 
by ‘or on behalf of such persons, the corporation must give their names and ad- 
dresses, the amount. and class: of stock -held by each, and, to the extent known 
to the corporation or which can be. reasonably ascertained by it, the facts as 
to the citizenship of each such person. 438CFR 250. 12.. 


Lockheed. was. declared: the purchaser: in a. dee sion of the land office | 
dated October 13, 1961, which was served on Lockheed on October 18, — 
1961. It filed its. articles: of incorporation on November 18, 1961, more 
than 10 oe after it. was: notified bet it had been declared the 
| ek eae ae ng 
However, a. cadine of ‘the ea aoe dows ‘hat the 10- ae sation: 
is referred to only i im ihe first sentence of the regulation which. refers 
toa purchaser. who is‘an individual.or partnership. It does not ap- _ 
pear in the third:séntence which requires a corporation to file a copy | 
of its articles of incorporation. Although it may have been the intent — 


_ that all filings required by the regulation must.be made within a 10-day 
period, it cannot be denied that’ the regulation is not clear on’ this 


point. The Department has frequently held that where an. applicant 
is to be deprived of a statutory preference right because of his. failure — 
- to. comply with the requirements. of a: regulation, that regulation, 
should be so clear that there-is no basis for the applicant’s noncom- — 
pliance therewith. See Donald OC. Ingersoil,.63 I.D.'397. (1956),.and- 
cases. cited therein... ..Thus: Lockheed will not be held to have lost its — 
preference right: ay failure to file i its articles os  eorroreaon within ; 
the 10-day period: — a . 

As to the sopella@s contention that ‘Loskhesld has not met the — 
‘requirements of the same regulation because it has not shown how — 
much of its stock'is-controlled by aliens or ‘persons who: have addresses - 
outside of the United States, Lockheed filed with its articles of incor- 
poration on November 18, 1961, a copy of an amendment of its articles 
changing the name of:thecorporation from its former name of Grand 
Central Rocket Company to its present name. In the amendment it 
was. stated that the sole stockholder of the company was Lockheed 
Aircraft Corporation, and i in. its consent to the amendment the latter _ 
company stated that it-was a. California corporation. ‘Thus it seems _ 
evident that Lockheed complied literally with the Pena: 7 
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It is ‘clear, howersr: that the purpose of the regulation ; is to ascer- 
tain whether a purchaser i is an alien, if an individual, or controlled — 
by aliens, if other than an ‘individual, so that the Secretary may give 
consideration to whether the uTehaser should be allowed to buy the 
land. See 43 CFR 250.12(b) (2). It is apropriate, therefore, in cases 
where the purchaser is a corporation which is wholly. owned by an- 
other corporation that the corporate veil be pierced 1 in order to de- 
termine whether the corporate purchaser is in fact controlled by | 
aliens. Accordingly, Lockheed. will be allowed 30. days from the date 
of this decision in which to furnish to the land office the information 
which would be required by the regulation i Ppeneet: ee 
-. Corporation were the purchaser. 7 
_ The other allegations made by the appellant have been considered 

but they are found to be without merit. 

Therefore, pursuant to the authority delegated to the Solicitor: by 
the Secretary of the Interior (sec. 210.2 2A (4) (a), Departmental 
Manuel; 24 F.R. 1848), the Bureau decision is affirmed and the case 
| mead. to-it for such further action as is neler: or apEropre te 

in view r of ca decision. S % Eee: ice 

: a | Sa -Epwasp ‘Wuvnnre, tage. 2 

Paes need es 


: A, M, CULVER, JOHN F PARTRIDGE, J R, AND DUNCAN MILLER . 


 A-29494 


A-29522 ; _ Eg? Po 
A-29692 wee Decided November 1h 1963 


Oil and Gas Leases: Applications: 


- When copies of an oil and gas lease offer in the. number specified. in the 

_ applicable regulation are prepared on the proper form and in one operation 
‘by the use of a typewriter. and carbon paper, the offer is not to be rejected 
because some of the copies are found to be illegible. 


Words and Phrases . 


.. Copies. An oil and gas offer is not to pe beteeted. on the gets that fie: 
requisite number of “copies” has not: been. filed merely because some of the 
copies are found to be illegible, _ , | 


APPEALS: FROM. THE BUREAU OF LAND MANAGEMENT 


A M. Culver, J ohn FE ‘Partridge, Jr, and Duncan Miller have 2 
appealed to the. Secretary of the Interior fxon decisions of the Divi- 
sion of Appeals, Bureau of Land Management, affirming the rej jection | 
of their oil and gas lease offers byt the Wyoming lk land office. | 
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Culver’ S offer (Wyoming 0164443) is for a lease on. public ren pur- 
 suant to section 17 of the Mineral Leasing Act, as amended (30 U.S.C., — 
- 1958 ed., Supp. IV, sec. 226). The Partridge offer (Wyoming-A 
~~ .015707 BY and the Miller offer (Wyoming-A 0111810 (Nebraska) ) 
are for leases on acquired lands pursuant to the Mineral Leasing Act 

for Acquired Lands (30 U.S.C., 1958-ed., sec. 351 e¢ seg.). Each 
— offer. was filed on.the appropriate form and 3 in each. case s the poured 
number of copies of the form was filed. _ . 

The offers were rejected because, . nA Me Culver’s S. ‘case, Teas than. five | 
legible copies were filed, and, in the other two cases, because less than 
seven legible copies were filed. | | 

The land office found that only the original vibhon copies of the 
‘Culver and Partridge offers are legible.» - 

In affirming the rejection, the Division of Appeals held that, al: 
though the regulations do not expressly provide that the copies of 
the offers required to be filed must. be legible, this is implicit. 3 in the 
regulations and. thatthe legal effect of the filing of illegible copies 
is the same as filing less than the required number of copies. It found 
that the original ribbon copy of Culver’s offer is clearly legible but 
the carbon imprints on the remaining four copies are less distinct: and 
that on two carbon copies parts. of the description.cannot be de- 
ciphered: without a. question as to their accuracy and reference to a. 
legible copy for identification of the lands described. It found that 
none of the six carbon impressed copies of the Partridge offer can. be 
read completely with any degree of certainty and suggested that 
if the impressions obtained from the use of carbon paper are not - 
clear, legible reproductions the use of carbon paper is not desirable 
and sich carbon copies. should not be accepted. In Miller’s case, the 
Division of Appeals affirmed ue camara on - basis. of its decision | 
on the Partridge offer. 
The appellants contend thet all copies of: thet olfers, were s legible 

when filed and that they complied with the. applicable regulations 
when they filed the number of copies specified in those regulations. 
‘Miller points to the fact that his offer, filed more than a year and 9 


months prior to its. rejection: for illogibility, had previously been re- as 


jected for another reason and suggests that the passage of time-or some | 


foreign substance with: which the copies came.in:contact in the land — 
-office:may have weakened the plamness: of the:carbon copies. The 


appellants contend that if the land office did not consider the copies 
legible it should have notified them:at once in order to: give them 
the. opportunity ‘to correct the. deficiency without: loss: of . priority. 
They also contend that what may be legible to one person may not 
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be legible to another. In. support of this argument they point to 
the decisions on thé Culver offer; wherein: the land’ office found ‘only 
the original ribbon’ copy legible and the Division of- Appeals found 
the land description on only two: of the copies illegible. 

-- Insofar-as material to these appeals, the regulations governing the 
filing of oil and gas: lease offers for’ public lands and°for acquired — 
lands are, except for the number of copies required to be’ filed and 
the form of offer'to be used; essentially’ me same anda are set forth 1 in 
43 CFR 192.42 and 200.8. .< Sis es eae ae 40 

43 CFR 192 AQ provides in part as follows: 


"tay To obtain’ a non-competitive lease an offer. ‘eo ‘accept. caer léase must be 
made on Form 4-1158 * * * or on unofiicial copies of that’ ‘form in current use! 
Provided, ‘That the copies ‘are exact reproductions of ‘one page of both: sides 
of the official approved one page form: and are without; RA OUODE omissions. or 
Other changes or advertising. . * FS: 

. (by Five copies of Form 4-1158, or valid | reproduction. thereof, a each, offer 
to lease shall be filed.* * *, ‘I less than five copies are filed, the offer will not 
be rejected = ‘ * until 30° ‘days’ ‘from filing have elapsed ‘and if during that 
period the remaining. required copies © are: filed, the’ ‘offeror’s: priority: will date 
‘from ‘the date of the first filing.. If.the additional: copies are not: filed within 
the 30- day’ ‘period, ‘the: offer will. be. meee and returned: and will afford. 10 © 
priority to the offeror, * * * | 

-(¢) The offeror shall mark one of ‘ the copies first filea at the e top: with tha word 
“original. ” * * * Tf there is any’ variation in the’ land’ descriptions among . 
‘the five copies, thé copy marked Lane shall govern as es: the lands’ eg 
by the lease. — Mee 7 

(da) Hach offer inust be filled i in.on. a. _ typewriter ¢ or printed plainly i in ink * ee Bec 

a ¥ io Aieecoee ee: ee tee Ey ae its ee % nec rat ‘ #8 . 

(g) (1), Except : as , provided i in subparagraph (2) of this paragraph, : an offer 
will, be rejected. and returned to the offeror and will afford the applicant. no 
‘priority if. Fc Se ee . nw ae oer : “hog 

(vi) Less than five copies of the offer are ‘filed and ‘the copies lacking are not 
received in the land office before the expiration of 30: days: from the ate of 
. ecetpt of: the copies first. filed... poe pot bages -_ 
-43-CFR 200.8" contains ‘substantially ideation: provisions and in 
fact, ‘incorporates: some of the above. provisions, except that seven 

: copies are required ‘on Form 4-1196. 43 CFR 200.4, 200. 8(d). 

The Bureau has interpreted the regulation | to mean that a copy of 
an offer is not.a ‘copy within: the meaning of the-regulation if it is 
‘illegible i in any respect. : Asa consequence, if a total of five or seven 

legible copies; as ‘the case: may ‘be, is not filed: within 30 days from 
the date‘ of: first: filing, the offer must be: rejected.” “Although this 1s a 
| possible interpretation, Edo not believe that'it-is the only one that can 
be given to the regulation.’ I think that.the word “copy” does not have 
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a . precise meaning ade that the regulation itself evidences, that, the 
7 words is not used in,a,precise sense. 5 | seg eee 
To. begin. with,. paragraph: (a). permits aoe a) Yopies” it i orm | 
4-1158 to, be used, provided that they.are “exact reproductions”. of the ; 
form... This clearly. indicates, that, “copy”. Js not..used.,to mean; an — 
exact. reproduction. otherwise the proviso. would, not. be. necessary. 
This. i is further indicated by the fact, that. the required. copies, can. be 
filled in by ‘pen. and. ink. ., It.is hardly likely. that each..copy-so.com; - 
pleted will, be filled in exactly. the, same.so far as, the writing:.is ‘con: - 
_cerned. Thus ‘ "Copy" means. something. tess en an exact. EDO: 
duction., ..: 
_ Paragraph (c), of the segultion provides that if theta: is, a. a variation . 
| “original” aball ‘control Hore: ‘the worl oan ing | is. used a ie Baie : 
| documents which. are not. even. the: ‘same in substance. . . 
We therefore have the word “copies”, being used to dence documents 


| which are not. exact. reproductions « of each other and which, An ‘the. ease 


of land descriptions, may vary in substance... Assuming | that the, only 


variance in substance :which:is permissible j is in connection with a. Jand 7 


_ description, there.is no indication as. to what variance. in « form. i is per-. 
“missible and.still. have, documents which: are. “copies.” » For, example, 
would a.set of, offer forms be ‘ ‘copies”. if an address on. one. was given as 

~-€100 Ist Street”. while the address on: others, was given as “100. Ist St.: 9? | 
Or, if the offeror’ 's name on one was spelled as “Robert ‘Smith” and on : 
others: as “Robt: Smith?” — a 
It may be'said-that legibility i is & diferent matter but eee: again 

: there j is uncertainty. What is legible to one reader may not be legible © 
toanother. Thus, the land office : and the Division of Appeals differed _ 
as to how many copies of the ‘appellant’s offers were legible. | : 

There is also a question as to how. much. legibility is required:in order 

to make one document.a copy of another. Suppose a lease offer is filed 

for 2,560 acres with each 40-acre legal subdivision. being: described 

‘separately, a total of 64 descriptions. Suppose: that 63: descriptions 

can be read without. difficulty on all the copies but that the carbon on 

one copy is. blurred so that the 64th description’ cannot be deciphered 
on that one copy. Is the Department to conclude that.this PRY: is not 

a copy within the meaning ofthe regulation ? 2. 

These ‘questions demonstrate, it’ seems to\me, that he -regtilation 

— cannot be said to be so clear in méaning in the use of the word “copies” 

_as to require the rejection of the appellants’ offers for noncompliance 


with the regulation. Of. Madison Oils, Inc., et al.,621.D. 478 (1955) ; 


— Merwin EZ. Liss et al., 7 LD. 281. (1963). ‘Tconclude, therefore, that 
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it was improper. to rej ject the ‘appellants’ offers for failure to file the 
requisite number of copies oftheir offers. | 
This does not mean, of course, that the: Departmant & can do oud 
if copies filed. are illegible. It is our understanding that the specified 
numbers of the forms are required, not to adjudicate the offers, but’ to 
satisfy various administrative requirements once leases are issued, when 
one copy of the offer form is returned to the lessee ‘as his copy of the 

lease, another copy of the lease is filed with the Geological Survey, 
other copies are forwarded to the agency having jurisdiction over the 
' land, ete. It is desirable, therefore, that the: information placed upon 
all copies of the lease form by the offeror, such as his name, address, 
description of the lands, etc., be legible so that the copies can serve 
_ their purpose in the event the offer: ripens into a lease. Accordingly, 
it-is entirely appropriate, when an offer is ‘about to ripen into a lease 
and when, at that time, some or all of the additional copies of the lease 
form are determined to be so indistinct’ as to’be incapable of serving 
their purpose, to call upon the offeror to supply sufficient distinct copies 
of his offer. In‘such a situation there would be no question of loss of 
priority unless the offeror failed to respond to the request. « 
Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 210.2.2A (4) (a), ‘Departmental Manual; 
94 FR. 1348), the decisions: of the Division of: Appeals are fayoised 
and the cases are remanded to the Bureau of Land Management for 
such further consideration : as ee offers may warrant. : 


- Eewesr F. Hoae,. | 
Assistant Solicitor. 


7 APPEAL. OF C..W. “BILL” LAMB 
‘TBCA-897" : | Decided November 18, 1968 
Rules of Practice: Generally CS 


--In :-Board of Contract. Appeals procedures. ‘hie appeal file” consists. of. the 
notice. of appeal, brief. in support of the appeal, if any, .all documents. on 
which the. contracting officer has relied in making his findings of fact. or 

7 ? ‘decision, statement of the Governments position and supporting brief, and 

": “paply' by’ appellant, if- any. The “appeal record” consists of all these ‘docu- 

ments and of the transcript. of conference (43 CFR 4.9), oral and written 

..- eyidence presented by the. parties pursuant-to 43 CFR 4. dita), the transcript 
of hearing, if any,, and. post-hearing briefs, if any. re are 


a of. Practice: Generally _ 
One of the purposes of the “conference”. ‘provided: in 43 Orr 4, 9. is the deter 


mination of the completeness: of the “appeal ‘file’-and to. enable the parties 
to establish, preferably by pocemene the written appeal. record.” 
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BOARD oF CONTRACT APPEALS | 

_ Appellant's counsel has petitioned. the Board for an Ponies 


- directing that ‘all documents and papers, including any and all books and. - 
record of any kind whatsoever,. and any and all reports. of any kind which have 


. been placed in the Government’s Ss possession by the contr actor be included in the: . 


appeal file upon which this case. is to be considered. 


In his reply. to the Smet en Counsel stated, in pat 7 
as: follows: iy Sti ; 


In view of the broad nature of Mr. Haddock’s contentions, this appeal probably Ss 
cannot be adjudicated. without a formal hearing. * * * 7 
We are: willing to make relevant material available for ingpection by the appa: 

. lant and, his. counsel, We believe, however, that counsel should. specify. specific 
types of documents that he wishes to inspect. Of course, all material related. to 
the appeal will be available at the hearing. As to notes and. data. obtained. by: 
Mr. Lamb during the period of his performance, a reasonable time should be al- 
lowed for turning these over ‘for. inspection because BPA at the present time is 
using this material i in connection with. completion of the survey. 


Department Counsel. further asked the Board to postpone a, hearing 
“until all issues are joined, including the excess cost assessment, since 
findings with respect to the value of partially completed _ work un-_ 
doubtedly will be made in the document covering this assessment.” . © 

In appellant’s reply, received by the Board on November 12, 1963, 
appellant’s counsel .agreed, to- the postponement of a feaane until 
excess costs, 1f any, are determined by the Government “provided such 
determinations 18 made on or before November 30, 1963,.and is. immedi- 
ately communicated to the Board of Contract Appeals? and that con- 
tractor “desires the earliest. possible. hearing date.after November 30, 
1963. +? . : : . 

He further stated that the: ake ae Seas 

* * -* contractor accepts the offer of the Government: to furnish all documents 
relating.to'the contract and at this point, considers every document ever handled 
_ by the contractor regardless of whether it.is a scrap of paper. or otherwise, to be | 
relevant and material to the ‘contract, and. further, the. contractor desires to 
avail himself of' the opportunity | for an inspection of these documents. ‘It 
would obviously be a ‘severe handicap’ if: the documents: weré not tendered: for 
our examination. until the. time of the: hearing since :there may be certain testi- : 
mony, which we would desire. to preneny and the ene for witnesses 
might be difficult. 
eke CATING, 


The request of the contractor for a. hanting 3 is, Pees? The ee | 
ing will be scheduled by the Board: aiter: the. contracting « officer lias 
~ issued a findings of fact and decision concerning reprocurement. costs. 

_ From this document, contractor mey. take an. appeal. if appeal is filed — 
| 714-872-648 
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| Hinely: the. Board Fil then eonsolidals that. appeal with TBCA-897. 
A hearing will then be scheduled by the Board. | 
| Counsel for the parties are requested to notify the Board « concerning i. 
_ their agreement as to where the hearings should be held. . In the event 
that agreement cannot be reached, the Board. will deter: mine the aes 
of the ee pee a ak : - 7 | 


2: Petition for Production “of: Documents 


The pales, governing the procedures before the Board set forth h sue- -_ 
-cinctly the contents of the appeal file in 43 CFR 4.6, as follows: 


The appeal file shall consist of the notice of ‘appeal and the méiorandam’ of a 


; arguments, if any, submitted therewith and of all documents on which the con- 


_  tracting officer. has relied 1 in taaking his findings of fact or decision, ' including | 
the following: oe = | : os : 

(a) The findings of fact or aseinton : : 

(db) The contract, specifications, pertinent plans, amendments, and change 
orders: and = #. Ss | 

(c) Cor respondence and sihies data material to the wr 

At the stage of the procedure, then, the Government has to include 
in the appeal file all documents “on which the contracting officer has 
-relied in making his findings of fact or decision.” This does not de- 
Sei the contractor-appellant of the right to “offer” at the hearing 

“oral and written evidence, subject to the exclusion by the Board or the 

hearing official of irrelevant, immaterial and ‘repetitious evidence.” + 
The Board i is liberal in the acceptance of evidence commensurate with 
its duty to keep the record and the transcript within reasonable bounds, 
In matters such as this, it is the particular function of the hearing offi- 
cial at the “Conference, ” 2 which will immediately precede the hearing, 
to dispose of any dite as to the a cc of the written aaa | 
record before the Board.?. 7 

With regard to appellant’s ne for ‘every dosunone ever. han- 
dled by the contractor regardless of whether it is a scrap of paper or 


-. otherwise” the Board notes that only the contractor-appellant can ~ 


determine what he has “handled.” The contention of the Department | 

Counsel that the documents which appellant desires to be included in 
_ the appeal record should be specified by appellant or its counsel seems 

to be well taken: -These documents are peculiarly within the e Enow! 

edge of appellant. 7 : | 

_ @In. addition ‘to ine documents required in 43, CFR 4, 6, the Board considers as part of — 
=) the appeal file, the statement of the Government’s position. and supoorting: brief (ae CFR 
. 4,7 (b).), and appellant’s. reply, if ay (43 CFR 4. ee: : ; 


+. 248 CFR 4.11 (a). eae 
i ee oa 


<# T CONCUR: 


ae CHARLOTTE: E. BROWN ET ai ee —-49T 
ede i te s November 21, 1968 are : 


| At this ne of 7 5 pectin only the completeness of the appeal 
file; and not.ofthe appeal record;* isin issue. 

: Hence, the petition of appellant ti to. include contractor's documents 
i in ‘the e apes f file 1 is 3 denied. 7 = | ees 
Paw H. L Gas % hairman. 7 


‘Tsomas 2 N. Durstox, M. ender, 


CHARLOTTE E. BROWN ET’ AL. : 
20667 fe, | Decided November £1, 1963 


Oil and Gas Leases Assignments or ‘Transfers—0il and Gas I Leases ‘Exten- 
gions re ? : 


“For leases ‘to hecdme segregated ‘throuh assignment, sant ere entitled to. 
“the extension. authorized for segregated. leases, an assignment must be filed 
when there is at least one lease month remaining in the term of the lease; 
where the requir ements for: filing a partial ° assignment. of a noncompetitive 
oil and gas lease are not met before the end of the next to last month of the 
lease term, the assignment cannot be approved. 


il and Gas Leases: Assignments or Transfers—Agency 
“Where an: attorney in fact ora gent of a lessee ‘signs an assignment of an 
oil and gas lease on behalf of the lessee, evidence must be furnished of the 
. authority of the. attorney. or agent:to. execute such an. assignment ; and the 
fact that such . evidence -has been. previously. furnished. in the same land 
office in. connection with another case will not satisfy this requirement if - 
there has been no incorpor ation in the record of a reference to the case file” 
number in which evidence of the author ity is filed. | 


Words. and Phrases 


: Furnished. Where a ‘regulation requires , that: in. cases “where an atiorney 

: | ‘in fact or. ‘agent. signs an assignment of an oil and gas lease there must be 

. “fur nished” evidence of his authority to sign, the word “furnished” does not 
mean that such evidence must. “accompany” the e assignment. | 


‘APPEAL FROM, THE BUREAU OF LAND. MANAGEMENT 


“Charlotte E. Brown, as assignee, Cecil G. McLaughlin, as assignor, — 
and Stuart: W. McLaughlin, as attorney in fact. for Cecil G. Mc- | 
| Laughlin, have appeiled to. the’ Secretary of the Interior froma deci- 
_ slon dated May 14, 1962, wherein the Division of Appeals, Bureau of 
Land ‘Management, affirmed a decision of the Colorado land office © 





7 7 4 The nie of the appeal file (43 CFR 4.6) have been arevouely fiteoussed:. ‘The ecm : 


+ “snpeal record” includes the appeal file, transcript of the conference, evidence presented - 


by appellant . and. the Government pursuant to 48 CFR. 4,11(a),- the transcript of the 
hearings, and the various anes if any, pursuant to 43 CFR 4.5((b), 43 CFR 4.7. ‘() and 
Be and 48 CFR 4.12. 


init. 
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| denying approval to a para essignment of an a oil and. as ne to : 
appellant Charlotte EK. Brown. Es 3 : | 
The oi] and gas lease, Colorado. 087 36, was Aesied pulsuaat ts section 
17 of the Mineral Leasing Act, as amended (30 U.S.C., 1958 ed., sec. 
226), to W. Layton Stanton, | effective J anuary 1, 1952, Effective 
February 1, 1956, an entire assignment of the lease was made to Trident 
Company, a limited partnership composed of Evlyn M. Levison, Cecil 


ice McLaughlin and Stuart W. McLaughlin. Thereafter the lease was © 7 
extended for an additional 5 years mntil Je anuary 1, 1962. Effective 


July 1, 1958, an entire assignment was made to Cecil G. McLaughlin | 
by the Trident Company, acting through Stuart W. McLaughlin as 
_ general partner. On November 30, 1961, Stuart W. McLaughlin 
_ executed a purported. partial assignment of the lease to Charlotte E. 
Brown. This assignment, if approved, would have extended both the 
assignéd and the unassigned portions of the lease for an additional 
two years. 43 CFR 192.144. © 
_* The: assignment. to. Brown \ was disapproved by the ee office eons: 
Cecil G. McLaughlin was shown to be the record titleholder of the 
7 lease, and Stuart W. MeLoughlin did not appear. to hold. wack interest 


In dee aseae to ae Directot: of ie — of rand Mavioensih 
the appellants submitted.a copy of a power of attorney, executed by 
Cecil G. McLaughlin on June 20, 1960, by. which she authorized Stuart 

_ -W. McLaughlin to act in her stead with respect to all oil and gas leases 
- -of which she was the holder of record: ‘The appellants alleged that a 
copy” of this power of attorney had been: previously furnished and was 


: - filed i in the land office in case file Colorado 03998. 


The applicable regulation provides i in part that: 7 


Where an attorney in fact, in. behalf of the holder of a lease, operating agree- | 
ment or of a royalty interest in a producing. lease, signs an assignment of the 
agreement, ‘lease, or interest, or ‘signs the application for approval, there must be 

furnished’ evidence of the authority of the attorney to. execute the assignment 
‘or application ee, OFR 192. 141(b). 


The Division of Appeals held that while iti is not ae that uel 
evidence of the authority of the attorney in fact be furnished with each 
filing of an assignment, the appheant. must, at least, refer to the case 
' file in. which the power of attorney is ‘fled and that evidence.of the 

-attorney- in. fact’s putnonity must be filed prior. to the b expiration of the 
lease. 0 | | 

_ In their appeal to the Secretary, the capelleat gies ihe aiffetgace | 
in the meaning of the words ° ‘accompanied” and “furnished” ag‘used 
‘in. the regulations. “Where it is intended that a showing be made at a 

: certain n time,” they: argue, “the drafters of the ‘Regulations have: used 
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fis =e ‘accompanied? When a showing other chan ata amsene | 
time is: required, the word ‘furnished’ has been commonly used.” They | 
conclude that the fact that evidence'of the power of attorney had been. 
previously submitted in connection with Colorado 03998 satisfied the 
regulation and completed all the nee necersary to perfect t the - 
assignment on November 80, 1961. —— 3 

The appellants cite a case in which: in Deparenant held that's an 


application for a:5-year extension of a lease, filed by one other thanthe 


lessee, serves to extend the lease if there is substantial evidence in the © 
record that the person applying is acting on behalf of the record title- 
holder. Herbert R. Lewis, Charlotte L. Murphey, A-26819 (June 30, — 
1954). The Department has also held that if timely application is 
made for a 5-year extension by an agent of the lessee, the application 
may be accepted although proof of the agency is not: submitted until 
after the expiration of' the ony, term mont the Sines 0: a. Green, 
A~28154 (February 1, 1960). big : 
These decisions, howe ‘were based upon | a | different cegulniion 
with different requirements. 43 CFR: 192.120, which sets forth. the 
procedure for obtaining an extension of an oil and gas lease, is silent 
as to the authority of:an agent of the lessee. to apply for an. exten- 
sion. Since the regulation contains no express authorization for.an 
attorney in fact or an agent to act for the lessee in applying for. an 
extension, it, of course, makes no provision for-the furnishing of 
‘proof of: the: agent’s cea a This: was ‘specifically. pe out 
in 0. G. Green, supra. | 
43-CFR 192.141 (b), supray: ee copes provides hae ev1- 
dence ofthe agent's authority must be furnished. Similar language 
has been used in the regulations with respect to the furnishing of ‘a. 
eae by the assignee’ of Bi. lease:. The pertinent. regulation: states: 


ate). ‘Tt a ‘bond is necessary,: it: ‘must. be furnished. * * + 43 CFR 192. 141(c). - 


In construing this regulation, the Department has held that where x 
a bond i is required, a partial assignment | cannot be approved until a 
bond has been filed. Furthermore, since an assignment becomes effec- 7 
tive on the first of the lease. month following the date. on which re- 
quired. documents are filed, ‘such documents must be filed while at 
least one lease month remains in which the assignment can become 


effective. Donald K: Ladd et al., (68 ID. 169 (1961) ; Toe r. Fahd 


A-28667 (May 17, 1962). 


The same requirements are. ‘applicable. to. the furnishing of. evi- | 


dence of an agent’s authority. When an. attorney in fact or an agent 
‘signsan assignment for'the lessee; the authority of the agent must — 
be established before the assignment can be approved. The attempted 
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assignment from Stuart W. McLaughlin to Charlotte E. Brown was 
filed on November 30, 1961, the last day'on which an assignment.could 
‘be 'filed.': It must, therefore, have been:in proper: order on: that. date 
to merit approval. : Franco Western Oil Company et'al.;.65 J.D, 316, 
497 (1958) 3:Safarth et al. ve Udall; 304. F.2d 944:(D: C. Cir. 1962), 
ert. denied, 871. U.S. 901. A: review. of the record. does not: disclose 
- an lota of erdenes that was then included in ‘the record to support 
a: finding’ that: Stuart was ‘acting as the agent. of. Cecil... The: pur- 
ported ‘assignment.-was ‘signed by Stuart W. McLaughlin, assignor, 
and he expressly certified that he held a 100 percent.interest in the 
- described: ‘lands: Accordingly,: the: land’ office properly - refused. to 
approve the. assignment... See Pine Valley Gas & Oil Co., A-28812 
(September 11, 1960) ; Robert L. Smart -et:al., 10: LD. 383 (1968). 
‘The: fact that proof of: the authority. of :the attorney: in fact; had 
been filed:'in connection with another lease cannot help. the appellants. . 
Even if: proof by reference is'permissible, without.a specific provision 
to that effect + it would still not justify a filing: devoid of any‘refer- 
‘ence to-a: record in which the-required: disclosure has been: made. 
At this juncture’it.should be pointed. out that: the Department is — 
not construing. the: word “furnished” in 43° CFR.192.141 (b) to ‘mean 
“accompanied:”.. The ruling here is that the’ regulation: imposes. a 
requirement ‘for an: assignment: which must: be met -when:there is still 
time: for:the: completed assignment to become:effective. ‘That is, all 
“requirements necessary: to perfect::an-assignment. must be.met:prior ~ 
to the commencement of the last month of the term of the léease:being | 
assigned. Franco Western Oil Company et al. , supra. In this.case, 
if the assignment had been filed:at any time prior to: November: 30, 
1961; it! would - not: have’ been: necessary . to ‘file.,evidence ‘of Stuart 


a McLaughlin’ S authority: to act: with the assignment. . All that. would © 


have been: required: was the filing of. suchi:evidence not later ‘than 
November 30,1961. . Thus, if the assignment. had been filed on Novem- 
ber 1, ‘October. 15, July 10, or any date prior to November 30, 1961, 
the assignment Gould have been completed by. filing evidence of Stuart 
McLaughlin’s authority. on ‘November 30,. 1961, and. this would. have 
permitted approval of the assignment. ‘Goctive December 1, 1961, SO 
as to.extend the term of the segregated leases for two years. 
_ The appellants. allege that. the personnel of the Colorado land 
‘office. were well aware that Stuart W. McLaughlin consistently man- 
aged the oil and gas leases owned by Cecil: G., McLaughlin. . Such | 
informal dissemination of information among ‘Bureau employees 18 
‘not an. acceptable. substitute for compliance with the regulations. 
Of. '43>CRR: 192. a2(f) where. eaterence: is allowed : ‘for: certain : showings required ‘of | 
i corporate offerors. SI at, Sect ined ae SOC es ee ‘a 
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“4 ‘thetic a to: ihe authority aheted to ie Solicitor by 2 
| the. Secretary. of the: Interior (sec. 210.2.2.A (4) (a), Departmental 
Manual; 24 FR. cute , the. decision appealed. from is. affirmed. 


Bites F. Hom, | 
Assistant Solicitor. 


APPEAL OF MORGEN & oscooD CONSTRUCTION: ©0., IN. 
TBCA-389 a Decided November 21, ‘1963. 


Contracts: neal ontvaee’ Changed - Conditions—-Rules of ‘Practice: 
“Appeals: Dismissal—Rules of Practice: Appeals: ‘Hearings | | 


Where a ‘contract. appeal. presents a ‘genuine | issue of. material fact ‘over | 
which the. Board of Contract Appeals: has jurisdiction (such as’ the: issue 

3 TOF: whether: a ‘changed condition. was: encountered). that has not been sub- 
Rien ae mitted : for. decision: on ‘the. record without a hearing,. the: contractor - is 
: entitled | to..a. hearing. at which evidence may be offered. with respect to 


| - Such. issue: A motion to dismiss the appeal for failure, to state a case ae 


: _ on which any relief could be granted by the sstoang will be denied. 
Contracts: Changed Conditions | 


Allowance ot. an. equitable adjustment, ‘for. a. inated condition is” not 
i precluded merely because. the changed condition also amounts tot an action- . 
4 S able misrepresentation, of breach of warranty. 


Contracts: Changed. Conditions—Contracts: Drawings—Contracts: Speci. 

ae cations, ee ne ) | ar: ee 

Se ‘The ‘design, methods and ‘details of ie work, as. gested in 1 the ‘drawings 

a and. specifications, may. properly. be taken ‘into. account in determining ‘ 

a whether changed - conditions| exist, since ‘they constitute a source that. can > 
give rise to inferences, where factually ‘and logically justified, eonéerning the 

> physical ‘conditions which the: contractor: was. entitled :or: bound: to: expect 


‘-would. be: ‘encountered,: arid with which the. physical. conditions. actually 
encountered are to be compared. . 


BOARD OF. CONTRACT APPEALS 


This is a. “gaily appeal, as to which the Government has ‘filed 
a motion to. dismiss.. The ground for the motion is that appellant’s 
contentions furnish: no aa Upon: which the ace ounce could: be 
granted by this Board: : : a 
- The dispute ‘grows. out. of a contract with. the ase of Thdian 
Affairs for the construction of a pumping plant, known as ‘the Wiota 
Pumping Plant, on the bank of the Missouri River near Fraser, 
Montana, to serve lands of the Fort: Peck Indian Irrigation Project. 
‘The contract, dated January 14, 1963, and designated N 0. 14-20-0250- | 
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3096, was on Standard Form 23 (J anuary 1961 Edition). and j incor- 
porated the General Provisions of Standard Form 23A (April 1961. 
Edition) for construction contracts. The dispute revolves around 
the “Changed Conditions” clause (Clause 4) of the General Provi- 


_ sions. That clause provides for the making of an equitable adjustment 


if it is found that there are “subsurface or latent physical conditions | 
at the site differing materially from those indicated in this contract” 

(known as first category changed conditions), or “unknown. physical 
conditions at the site, of an unusual nature, differing materially from 
those ordinarily encountered and generally recomized as inhering in 
work of the character provided for in this contract” ane as second 
category changed conditions)... 

_ The essence of appellant’s. contentions is ; that j In excavating for the — 
pumping plant it encountered fine sand and seeping water in such 
quantities and combination as to form quicksand and to cause ex- 

‘cessive caving of the banks of the excavation. These circumstances, 
appellant says, were changed conditions within the meaning of each of 
the categories described in Clause 4, In developing the contention that | 
changed conditions. of the first category existed, appellant relies” 
heavily upon certain features of the contract drawings and specifica- 
tions which it regards as being indications or representations that 
the material in the excavation would be capable of standing at a slope 
of 2 vertical to 1 horizontal—a slope which appellant was, in fact, 
unable to maintain. This, however, is not the whole of appellant’s | 
‘case, for, among other things, it contends that the alleged quicksand — 
involved unknown and not to be anticipated circumstances that met. 
‘the test for changed conditions of the second category. All of these 
contentions were either expressly or impliedly re} jected in the e findings | 

| of fact made by the contracting officer. 
The motion to dismiss is based. primarily on the view fabs no ahnneea 
ene were encountered.- Thus, in Justification of the motion, | 


Department Counsel avers: 


There is no ambiguity. inthe contract previsiois ‘and drawings. It is sub- 
mitted that it would be improper to make what would amount to an allowance of 
‘damages for loss of profits because the Contractor encountered conditions which 
were reasonably foreseeable and, in fact, should have been. anticipated. if due. 


consideration had been: given to the apparent geological structure and water _ : 


table. The contract contained no representation as to the soil conditions which 
would be encountered. ‘No-log of borings was shown on the plans, indeed none 
could be as no borings had. been made by the Government, _ 

| _ Appellant opposes the motion on the ground that the question of oo 
whether changed conditions’ were encountered is a factual issue that — 
: can. only: be determined after all of the facts have been heard, ” The 


reply filed by its counsel goes on to state: 
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“Up to this point the Contractor has never. had an 1 Opportunity to present evi- 
dence of its own witnesses. including investigations. made by. independent 
engineering firms. The reason the Contractor appealed was so that he would: — 
have an opportunity. to: ME Peneet this evidence which he ve is favorable to his : 
positions. Lace eae —— a ac ae eae 
It is. our ‘contention that through our appeal we have raised a factual’ issue | 
' which must be decided by the Board of Contract Appeals after hearing all the 
evidence and we contend that we are entitled to be heard. | 

The Board considers that appellant? S aan is well Renee ‘ 
whereas the Government's is not. Appellant presented to the contract- 
ing officer a claim for additional compensation on account of changed 
conditions. The contracting officer found that no changed conditions 
had been encountered. Appellant has appealed from this determina- 
tion, alleging that changed conditions were encountered. F urther- 
more, it has demanded an opportunity to present evidence upon the 
issues so drawn. . The motion to dismiss, consequently, amounts to an 
attempt to obtain a decision upon the merits of a factual dispute with- 
out any trial of the issues in controversy. — oS 
_ The General Provisions of the contract contain a “Disputes” clause 
(Clause 6). which provides that: os’ oa a 

In connection : with any: appeal ppavecatne under this danse the Contractor . 
shall be afforded- an ‘DEpOr Mn. HO be’ heard and to oner evidence’ in LeUDp Ore 
of his appeal. | v3 ay @ 3 se Fs 


‘The rules governing procedure before the Board state: Z 


If the appeal involves. disputed eiaeeg of fact, the Board shall, at the ; 
request of either party, grant a hearing. . . i 
These contractual, and. regulatory requirements 5 cleanly. padieaa, us 
from dismissing on motion an appeal that presents a genuine issue of — 
material fact, which the contractor has not submitted for decision on 
the record writhoat a hearing, 1f such issue is subject to our jurisdic- 
tion. . The Board has consistently sO ruled. 1 The i issue. of whether a 





1 Baldwin-Lima-Hamitton ‘Corporation, IBCA-329 “(depen ber’ 20, 1968), 10 LD. 426, 
- 1963 BCA par. 3851; Morgan Construction Company, IBCA-299 - (February. 28, 1962), 

4 Gov. Contr. 147 (a) ; H. B. Fowler € Company, IBCA—294: (October 23, 1961), 61-2 BCA 
par. 3168, 3 Gov. Contr. 551(¢) 5 Kiewit-Judson Pacifie: Murphy, IBCA-141 {January 5,. . 


1961), 61-1 BCA par. 2898, 3 Gov. Contr. 131; _Cheney-Cherf and Associates, IBCA-250, 


(November .14, 1960), 67: LD. 396, 60-2. ‘BCA par. 2853, 2 Gov. Contr. 620(a); Morgan 
Construction Company, IBCA-253 (September 20, 1960), 67 I1.D:'342, 60-2 BCA par. 2737, 
2 Gov. Contr. 500; ef. Parker-Schram Company, IBCA-—96 (April J, 1959), 66. ID. 142, 
59-1 BCA par. 2127, 1 Gov. Contr. 289; Charles H. Tompkins Oompany, ASBCA No, 306 
{February 24, 1950}, Even when the only question presented is:whether a: claim falls — 
within or without the jurisdiction - conferred by the “Disputes” ‘clause, the holding of a. 


hearing may be needed’ in order ‘to resolve controverted matters of fact upon ‘which the 


question of jurisdiction necessarily turns. - See: Uneacelled Chemical Corporation; ASBCA 
No. 2399 (March 18, 1957), 57-1 BCA par. 1220; Robdertson - Atroratt rnc as 
cian Nos. ata and 1241 (July a0: 1947), 4 CCF par. 60, 374. 
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changed condition was encountered by the contractor is an. Issue of 
fact to be.determined under the. “Disputes” clause.” “In the circum: 
stances, of the ©. present © case, peppy is entitled to. the sched i has 
- demanded... a ins 

The situation here nme ea ge chat presented in, LH. K rieger 
Machinery Company® There an appeal was taken from a decision — 


of the contracting officer rejecting a claim for an extension of time _ 


upon the ground that. the. delay was not due to an excusable | cause... 

A motion to dismiss the appeal - for failure to state a case on which 
any relief could be granted was denied by the Armed Services Board — 

of Contract. Appeals. In the course of explaining its ruling, the» 
| Board said: : 


eR The Government is, in effect, Gade us ey examine ‘the facts which 


= appellant states in support. of his defense of excusable cause and determine as a 


matter of law that they do not established his defense. The Government cites 
several.cases to support its contention that the facts do not establish excusable 
cause. No. authority is cited to support its contention that such deficiency in the 
evidence, at,a stage in. the proceedings that is prior to either a hearing on the 
merits or a submission on the record, requires us to dismiss. ‘the ey without 
considering. ‘the merits. | | a 
‘~ ca a a _ be aes a7 Poo ae se era _ ¥ 

We do not think that we should apply Rule dt and hold that wapellant has 
failed, to state a case.on which any relief. could be. granted by the Board, merely 
because on a. similar state of facts in.a previous case we have held:that.an appel- 
lant failed to make out a case or sustain a defense. It is not correct to. say that 
we could not. grant. relief on the merits if: appellant proves what he. offers. to 
prove, i. e., that his failure was due to causes. pero his control and without his 
fault. or Teelivenees 3 

Appellant has not submitted this Gopeniee on ee merits. on ive a and or 
is not restricted.to the evidence now. before the Board. Additional evidence may 
be and usually 1s brought out ata hearing. This’ ‘additional evidence may change 
- the factual situation. If we ‘adjudicate the case solely: on the basis of the ‘facts : 
which - appellant sets out in ‘his: complaint we deprive an: appellant: of his: right: 
to.'a_ hearing.'and to present. evidence.-. We think: this ‘should be avoided unless 
it is clearly apparent that: no useful ‘purpose. could be served by a hearing. 


If in the foregoing quotation references to chang ed conditions were 
substituted for the references to excusable. causes, the quotation would 


9 Shepherd | vi. . United: ‘States, 195 Ct, ca. 724, 713.4). (1953): This decision was. Sendeied 
under: a contract which did- not expressly. tie the. “Changed Conditions” clause into -the . 
“Disputes” clause. - The applicability. of. its reasoning to: the. instant. appeal is made more 
certain. by the: presence of such a -tie.. The current. standard, form of. “‘Changed Condi- 
tions”. clause, as.:used: in- the instant: contract, states:: “Tf the, parties. fail to agree -upon- 
the: adjustment to -be. made, the dispute shall NG determined as: PROV g es: in Clause 6 oe 
these General Provisions. eS ae ean 

 S ASBCA No...7879.(March 23, 1962), 1962. BCA. par. 3340, Z Gor: Sante 391(d). 

- *Rule 11.0f the Armed . Services. Board of..Contract Appeals expressly provides for the 
‘dismissal of appeals, after completion. of the. pleadings, for. CeITUe to. atone & case on. which 

any. relief could. be granted by the Boeas our rales are silent: a oe a 
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; eacahs Seacily the oS of, the motion before 1 us: and the reasons 
why that theory isunsound:. ete oe i 
The Government also ae 5 that oe eae piesinted te appellexib F 
is, from any perspective, based upon a breech of contract and, there- 
- fore, beyond the‘ jurisdiction .of the Board. iy 1s connection the aa 
"Department. Counsel states: te iy apie taal | es Ee 3 a 2 


. The Contractor’ s contentions can ‘only pe eohstined: as a ‘daim that there’ was 


an alleged preach of warranty ‘by the: Government, ‘or, in ‘the: alternative, that = 


it: was required to ‘perform: work. far in excéss- of that. ‘contemplated by the a 
-contract,. which. eee constituted. a breach. of an. implied . condition . of | 
reasonability. . 2% : a 
Appellant’s teple to, ‘Hise assertions is a dbat it. is not claiming for a 2 
breach of contract, ‘but only. for changed conditions. | a 
The Government may have been led.to believe that. the. claims was. 
one for breach of warranty because sometimes the circumstances that 
amount to.a.changed condition, particularly one of the first category, 
also amount to an-actionable misrepresentation..: However, this.over- 
lap in scope between the doctrine of changed conditions. and the doc- 
trine. of misrepresentation does not.preclude the allowance of an 
equitable adjustment for the changed conditions if that form of relief 
is sought.by the contractor.’ The Government may also have been led 
to view the claim as one for breach of warranty. because of appellant’s 
theory that the 2-to-1 slope shown on the contract drawings was an 
indication or representation that the material would be capable of 
standing at such a slope. .. However; the:design, methods, and details of 
the work, as described in the drawings and specifications, may properly 
be taken into account in determining’ whether changed conditions exist, 
since they constitute.a source that can give rise to. inferences, where 
factually and logically justified, concerning the physical: conditions 
which the contractor was. entitled or bound to. expect, would be’ en- 
countered, and with which. the. physical. conditions. actually encoun-. 
_ tered are to be compared.* _ Appellant's characterization of the slope. 
shown « on the drawings : as | a misrepresentation of the physical. condi- 
. See, for: example, ‘Tobin: Ounerien: Ine; 114: Cte: cL. 286,. 383; (1949): where : the: eon- 


tractor sued on the ground of. misrepresentation, and also.on the.ground of. changed condi- 
tions, and where the Court, in granting relief on: the: latter ground, observed : “We think; : 


-_. therefore, that the, -problems. of misrepresentation, and of unforeseen conditions: not con- — 
templated | by ‘the. ‘parties really constitute a single problem. ir See also. Seagle, “Changed ae 


Conditions’—An Appraisal, ‘2. Government Contracts Review 4 ( J uly 1958). 

. DA. Whitley; IBCA-177 : (March: 8; 1961); 61-1 BCA! par. 2941, 8 Gov. Contr: 198(e) ; : 
Herman: Groseclose, IBCA-190 (December.:22,:1960),.:'61-1 BCA: par... 2885,: 3.Gov.:Contr. . 
63(f£) ; Inter-Oity Sand and Gravel Company, IBCA-128..(May..29,; 1959), 66 LD..179, 59-1 
BCA par. 2215,-1 Gov. Contr, 430-32; Wawberg. Construction Company, IBCA-144 (March 
31, 1959), 66 I.D. 123, 59-1, BCA par. 2122,. A. Gov.. Contr, 280.5. Powada,: Ns Bs al 
Bene No. 2062. (August: 8, 1958), 56-2 BCA par. 1083. . 
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tions at the site is, therefore, consistent with its oe that it is 
claiming only for changed conditions. : | 
Nor is there merit to the suggestion that a. breach: ‘of an Cane 
-- condition. of reasonability is involved. This suggestion is evidently 
based upon R. P. Shea Company,’ which involved. a situation. where 
the contractor was regarded as having put itself outside of the Board’s 

: jurisdiction by conceding that its claim was not based upon the only | 


article in the contract under which relief could have been pueroee by - 


‘Us: Here, no such concession has been made... 7 | 

“The motion to dismiss is denied for the reasons stated avec ‘The 
Department Counsel is allowed a period of 30 days, running from 
the date on which he receives his copy of this decision, within which 
to transmit to the- Board a statement of the Government’s position 
upon the merits of the appeal, together with a supporting brief and 
any documents necessary to complete the appeal file. Counsel for 
appellant may, within 15 days after he has received his-copy of such 
statement and brief, file a reply thereto with the Board, if he so 
wishes.. When the pleadings have been-concluded, a hearing une the 
merits of the oe will be scheduled'in due course. = 


Mi, ses | Herverr J. ‘Stavewrer, M embe er. 
I concur: : 


“Pavn H. Garr, Chakra, - 


PRENTISS K, FURLOW 
A-29646. = Z . ‘Degiled Nosembon 02. 1963 


Color or Claim of Title: Generally—Color or Claim of Title: Applications . 


A color of title ‘application filed under the provisions of the Color of Title. Act | 
of December 22, 1928, is not thereby automatically entitled to consideration 
as aD application under the act.of February: 19; 1925. : 


Color or Claim of Title: Generally—Color or Claim of Title: Apylicabions’ : 
A color of title class 1 application must be rejected when there has been ee 

| - than the 20-year; good faith, peaceful adverse OBREESI ON: ees Oye abavube: 
Color or Claim of Title: Generally < - 


_ Where a ‘dass 1 applicant under the Color of Title Act bas abt “hela the . 
land applied. for himself for 20 years, he can purchase the land only: if his 
> | possession to the date he learned of his. defective title when added to 

that of -his immediate predecessors equals the sea cuNOny penn ae ee 
Possession meets the requirements of the act. | | 


a 7IBCA-87 {November ‘30, 1955) 62 I. D. 456, 6 CCF par. 61, 738, 


2 an November 22, 1968 = | | 
Color or Cini of Title: : ‘Generally 


When a holder of public land under star or - color of title jenras thet his title 
is defective, the. 20-year. statutory period is interrupted and any later appli- 
cant. under the Color of. Title Act must. demonstrate that the ee re- 

- ‘quirements have been met thereafter. : | 


APPEAL FROM. THE BUREAU OF LAN D MANAGEMENT 


Prentis E. Furlow has. appealed. to ‘the Secretary of the: ee ae 


from a‘ decision of the Division of. Appeals, Bureau of Land Manage- | 
ment, dated ‘April 2, 1962, which affirmed a decision of the New 


Orleans office, Bureau of Land Management, dated J uly 5, 1960, re- - 
_ jecting his color of title application to the extent of lots 10, 11, 12. 13, 


14, and 15, sec. 14, T. 17 N., R. 10 W., La. Mer. , Louisiana, as shown 7 
on the plat of dependent resurvey, filed J uly 17, 1959. The applica- 
tion ‘was rejected as to these lands because the applicant had not’ sub- . 
mitted sufficient evidence to sustain his claim to the lands and be- 
— cause the land descriptions supplied were not, considered legally sul 
cient to show the boundaries and to identify the lands claimed. | 
The appellant contends that he'is entitled to a patent under the | pro- 
visions of the act of February 19, 1925 (43 U. S.C., 1958 ed., sec. 993), . 
or the act of December 22, 1928,.as amended (48 U. S.C., 1958 ed., sec. - 
1068). He asserts that, although he did not file‘an application ander’ 
the former act, his application: filed under the latter act should entitle 
him to consideration under the former act ‘as well.’ He states that, 


_ ‘since both acts state only that an application must be filed to obtain a 


“4 patent, a patent should be granted: if uke applicant meets 5 the require 
ments under any statute in existence. | i - 
- Congress has authorized applications for Sue. to be. filed. under. | 


- the respective statutes, supra, It has, however, nowhere authorized 


the filing of an. application under one of the above statutes to’ be 


considered. as the filing of an application under some other statute. | 


Thus, this contention of appellant i is without-merit and‘since his: ap- sh 
plication was, admittedly, filed under the act of 1928 his contentions | 
as to his alleged rights under the act of 1925 rntist be dismissed. | 


~The appellant asserts a class 1 claim under the’ color of title act ot _ 


1928 to lots 10, 11, 12,18, 14, and 15, sec. 14, T. 17 N., RB. 10 W,, 
La. Mer., ‘Louisiana, upon the basis of a deed dated September. 20, 
1948, which purports to convey ‘to him the NEYNW1, lot 2, and 
that part of lot 8 north and east: of a road, sec. 14, together with © 
all rights of “batture and accretion,” and a deed dated’ March ‘6, 
~ 1944, which purports to convey to him, among other-land, all of lots 


_ 4, 5, and ‘and that. eae of lot. 8 not aa sold, ies od for five | 
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acres thereof, of sec. 14. He alleges ‘that the. lands listed in these 
— deeds “embrace what now appears on the plat of the United States 


8 ; aA as Lots 10 through 15, Section 14.”: 


In the original | Government survey’ approved “« on i Mey 18; 1842, 
section 14 wag depicted as a fractional section consisting roughly of 
the E144SW1, (lots 4 and 5), the NW, (NEYNWY, NWY,NWi, | 
lots 2 and 3), and the NW1,NE1,, (lot 1), with Lake Bistineau to 
the east., Lots 1, 2,4, and 5 were shown. to, be. riparian. It appears 
that in. 1849 and 1854 the United States patented all the lots shown 
to be riparian, except. lot 1, to “Stephen Applewhite ae whom 
appellant claims title by mesne conveyances... 

In 1911, the State of Lousiana surveyed the tommy. Its ‘plat 
| oe as lots 6, 7, 8, and. 9. the area. needed to make regular. the 


| Swyswy, NWYSwi, NEY,SWh,, SWY,NEY, respectively. 


— That. is, lot. 6 of the State survey together with lot 5 of the United 


- States survey would. make up a regular subdivision, the SWYSW.. 
- Lot.7 of the State survey and lot 4 of the United States S SUEVSY: would 


make up theN W: Y,SWi,, etc. 


_ A private survey by R.A. McLaughlin, o on March 8 1944, showed 
- an extensive area outside the originalmeanderline. | | 
The. area was again resurveyed by-the United. States. es to 
instructions of January 7, 1957. It was concluded that the original | 
meander line was grossly in error and the correct meander line as it : 
existed in 1812 (when Louisiana was admitted to the Union) and in 


4 1841, when the township was subdived, was established... The depend- 


_ent.resurvey shows as additional public. land an area of. 218.29 acres | 
which fills out generally fractional section 14 except for the. EYE. 
A portion of Jand determined to have been part of the bed of the 
lake. as it existed in 1812 was not returned as public land. The lands , 
determined to be public land were divided into ‘ots § 6.1%, 8, 9. 10, 11, | 
12, 13, 14,and 15... 7 7 
Th: addition to cane its. title: bade to Ae ‘United ‘States pluie 
of the lots originally, shown as. riparian. (except lot abe the appellant 
also shows. in his abstract of title that: he is the, successor to a grantee 
of the. State who. in 1911: was granted lots 7 and 8 as shown on the | 
 State’s 1911- plat. (United States lot 8, or roughly: the EYNWYSwiy, 
and. NEYSWI,).. On. the basis of this conveyance, the land office 
held that appellant, had. established. a claim of title. to lot, 8.80 that 
it: is not. involved in. this appeal. The remaining land. covered. by 


a the: application. lies to the east: and south of United. States. lot 8. 


ree See State 0 rf Utah, 70 LD. 27 Badan for 2 ‘diseussion of ‘the e nights of the United States 
to BeErCuons to public land, . ee. URS Ay gh ake RNB Beea ha gk uk eee a tne 
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, pag: we shave seen, Ane decisions below held the deseviptions in n the: 
deeds on which appellant relies. did not purport to pass title to the. 
land at issue. The. Department. has often. beld that a color. of title ae 
claim will not lie for land not included within the description of the 
deed or other document on which the applicant. relies for his claim 
or color of title even though the parties assumed that it had been. 
Storm Brothers, A-29023 (October 8, 1962) ; ae Allen, A-28638 
(May 24,1962),and.casescitedtherein. 
_As the Division of Appeals stated, it is elle establiehed: that, 
although in. general. the actual water line, not the meander line,. is 
the boundary of public land disposed of pursuant to a plat. showing 
the land bordering on a body of water, yet where it is demonstrated . 
‘that the meander line is grossly im error, through fraud or mistake, 
the meander line becomes the boundary and the land lying between — 
_ it and the water line is public land which the United States may dis- 


pose of.. See State of Louisiana, 60 I. D. 129, 135. (1948) ; Northern ys 


| Pacifie Railway Co. et al, 62 LD. 401, 408 (1985), and cases. ee 
therem : 7 
Thus, upon ache, Department's. determination that. the. ea 

meander line was grossly i in error and that the land between it. and _ 
the water line..was public land; the original meander line became 
the boundary of the lots shown on the 1842 plat. At least:from that — 
time on a-description in terms of one of the eae lots menecmpaseed 


no more-than the land up to the meander line. 


However; whether prior to the dependent, resurvey, it. aie be . 
found: to be so limited, as the Division of Appeals held, need not 
be decided because : the: appellant aa must be rejected fs for 
another reason. Sao se 


_ The Color of Title s ae provides: 


‘The Secretary . of- the’ Interior (a) shall, whenever. a shall ‘be sown! to 
his ‘satisfaction: that a. ‘tract of. public land has. been held jin good faith and in 
peaceful, ‘adverse, possession | by a, claimant, his ancestors or grantors,. under 
claim or color of title for more than twenty years, and that. valuable improve- 


ments have been placed. on such land or some part thereof has. ‘been reduced . 


to cultivation, or (b) may, in: his discretion, -whenever it. shall be shown to his 
Satisfaction that: a tract of. public land has been held ‘in. ‘good faith and‘ in 
peaceful, adverse, possession by. a claimant, his ancestors. or; .grantors,: under 


claim or. color of. title for the period commencing not later, than. J anuary ne | 


1901, to the date of application during which time they have paid taxes levied 


on the land by | State and local governmental units, issue a patent for not to | 


exceed one hundred and sixty acres fre such land) upon ° ‘the: | pene of ‘not 
less than $1.25 per acre’ ROR OR a ot 


The ‘appellant’ acqiuired the had: on ern he batts: his ‘epitiae > : 


~ tion m 1948 and 1944.°" ‘Since he says in his ae that he learned | 
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in 1944 that he did not have title to the lands applied for, he does 
“not himself have the necessary 20: years and must, eresuenny; ny 
upon the possession of his predecessors in title. - ae 

Before examining their status, we may well consider some general _ 
_ propositions relating to color of title applications. First, it is well 
established that an applicant who acquires land knowing that the title 
is actually in the Government will not be permitted to purchase the 
land even though it has been held in good faith for more than 20 
years under color of title by his vendor. Purvis C. Vickers et al, 
67. L.D. 110 (1960) ; Anthony S. Enos, 60 I.D. 106. (1949). In ihiee 
words, an appiesrt must have eee his claim or color of title 
in good faith. | 

It is also well established that an applicant who Hansel ceiase 
and held in good faith a tract of land for less than the required 
period cannot acquire it if his predecessors have not held in good 
faith and peaceful, adverse possession for a period sufficient to meet 
the statutory ponents Walter G. nae A-29065 (October 
99,1962). | 

‘Another situation arises ee an ‘applicant who ia held for less: 
than the required time has purchased in good faith from a grantor 
who himself became aware of the defect in his title during the 20 
years preceding the date on which the applicant learned of the defect 
in his title, but whose own predecessors in title had held for the 
required period. ‘Whether the applicant in such a ‘situation can pur- 
chase under the act depends upon whether the 20-year period of 
which the statute speaks must immediately precede the date on which 
the applicant learns of the defect in his title. It seems to me that 
‘the answer must be in the affirmative. That:the Department requires 
a person to acquire his color of title in good faith despite the fact 
that his predecessors have long since qualified demonstrates that an 
unbroken chain for over 20 years prior to the date the applicant 
learned of the defect in his title is necessary. It would not be con- 
- sistent to deny an applicant the possession of his immediate predeces- 
sors but allow him to avail himself of the possession of his remote 
predecessors despite.the bad faith of his immediate ones. Otherwise 
a purchaser with notice who would himself be ineligible could convey 
title to an innocent purchaser who would then become immediately 
- eligible to acquire the land. Once the chain of title on which an: 
applicant must rely is broken, the statutory period begins anew. See 
4 ‘Tiffany, Real. Property (8d ed., 1939),.sec. 1162. That is, if the 
property comes into the possession of one who could not himself — 
- acquire land under the Color. of Title Act, then his successors are 
i also, barred. uutil the statute has again: been. satisfied. 
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iccte now. es the. oo in. this case, we. see that. the ie ; 


alleges that he learned on March 8, 1944, that he did. not have clear — 


title to. the land he seeks. Since. this, date i is only two. days after one 
of the. deeds on which he: relies: and six. months after the other,,he had 
not. possessed. the land. for 20-years before he learned: of the defect 1n 
his title and his color of title claim must. rest. upon the. possession 
of his predecessors. for the 20 years prior to March 8, 1944. 

One of these’ was C. R, Foreman, who acquired the NEYNWY, 
lots 9,3, 4, and 5, sec. 14, from J ossph L.. Green on December 26, — 
1928. On ‘Deceinber 28, 1998, Foreman conveyed the NEN Wij, : 
and lot 2 to E. A. Woods, and on January 2, 1934, Woods’ admin- 
istrator conveyed those tracts and lots 7 aa 8 (State ae of 


~ to Foreman. 


Meanwhile, on April 5, 1939, Fo oreman entered a al pb yoer agri 
cultural: lease: with: the State. of Louisiana. for land described aS: 


SEY of NB, SEY, SEY of Swy, and Lot. 6 of See. 14, 


These tracts cover all of lots 10, uy, 12, 13, 14, and 15 of the e depend 
ent resurvey and more. | | | 

The lease also. stated :. 

Which’ ‘anid above ‘described property i is eeiied: by the State ‘of ‘Lousiana by 
virtue of her inherent sovereignty, being the bed of Lake Bistineau as shown on 
the official Government Plats of Survey. © : - 

— Thus, at. the time Foreman ieee the NEYANWY; a lot 2. 
and acquired. State lots 7 and. 8, he was the lessee of the State for 
the area appellant now seeks. Having leased from the State and — 
acknowledged its ownership of these lands, Foreman could not there- 
after be said to: have been: sere: Ener in’ good. faith. under claim | 
or color of title. | a Rage OG Bliss 

Whether. or. ot ‘Foreman’s: Towne that’ ihe lands i in es | 
“were not covered by his deeds:can be imputed to his successors, the'20-_ 
year statutory period. could not in any event begin to run until Foreman 


conveyed on April 12, 1939, to J. S. Willis, who: was appellant?s pal 


grantor. Since less than: 20-years elapsed between that date and March 
8, 1944, the date on which appellazit says he learned he did not have 
, title to ‘the land applied for, the basic requirement of. the statute. has - 
not been satisfied and the ue for this reason | alone, must ‘be 
re] jected. ae ee, * | = 
~The: application pene snildbqiite ori this iota 163 is ‘unnecessary to 
consider appellant’s allegations that there 3 Is a distinction ‘between 
claim of title and color oft title. | : 
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The appellant has requested. the opportunity to present oral argu- 
ment on this appeal. It is not believed that oral areas is ney 
| to a proper disposition of this case. | 
Therefore, pursuant’ to the authority delenated 6. the Solicitor by 
the Secretary of the Interior (sec. 210.2. 2A (4) (a), Departmental 
Manual; 94. FR..1848), the. request, for oral argument is denied: and 
the decision is affirmed for the. reasons s stated i in ‘this decision. 


“Enns F, Hom, 
Assistant Solicitor. 


| A-29976 “(gup) “Decided ! November f 29, 1963 


Applications and Entries: ‘Generally —Contests and Protests—Desert Land 
Entry: Generally—Patents. of Public Land: Generally | | 
Where final proof on a desert land entry is rejected within ‘two years after 
issuance of. a receipt for. the. money: ‘paid with the proof. and new proof is | 
filed and is rejected and the entry canceled in part within two years after 
. the new proof is filed but more than two years after the receipt was issued, 
. the entryman is not entitled to a patent pursuant to section 7 of the act of ~ 
a March | 3, 1891. 


" SUPPLEMENTAL DECISION 


On April 1, 1963, the Department affirmed the cancellation of Marvin - 
M. McDole’s eer land entry as to the NEV, sec. 34,T. 4 N., R. 27 E., | 
 W.M., because of his failure to > eomply with the’ reclamation require- | 
; ments for that land. | | 
By letter of eee 4, 1968, McDole x now aesoris ia he is entitled 
| to a patent to the tract by virtue of the proviso of secion 7 of the act 
of vo 3, 1891. ee U. 8. C., ae oe ise ote Waea ics 
follows: : * ab Peg a ee | 
, That: after the iidoee of two years from the ante of the issuance of the receiver’ S 
receipt upon the final entry. of any tract of land: under the homestead, timber- 
culture, desert-land, or pre-emption laws, or under this: act, and when there shall 
be no pending contest or. protest. against the validity of. such.entry, the entryman 
shall be entitled to a. patent conveying the land by him entered, and the same 
shall be issued tohim es | 

The pertinent circumstances in hig case are that McDole submitted 
_ final proof on. his desert land. entry, comprising the N14 sec. 34, T. 4. N., 

R. 7 E., WM. ypaid $1 per acre for the 820 acres of land, and ied 
a receipt, all on March 27,1959. On May 14,1959, the: land office issued 
a decision rejecting his final proof in its entirety on the ground that 
_ the ree showed on its face that the testimony of his witnesses had 
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nah boon | given i in ‘compliance with departmental’ regulations. The 
rejection was ‘without prejudice to. the entryman or his witnesses. to 
appear before the proof-taking officer and submit new testimony and. 
forms; instructions for such. action, to be taken within 30 days of re- 


3 ceipt of the decision, were. furnished. On J une.10, 1959, in response. to .: ; : 
_ McDole’s ‘telephoned request, the land office. issued | a “decision granting 
him additional time until July’ 15; 1959, to submit new v prod. McDole Chm, A 


filed new final proof c on July 15, 1959. 


On July 11, 1961, the land office ee a decision holding that Me- ‘. 


Dole’ S proof was inadequate for 320 acres of-land because it showed 
a lack of a water supply. and.an irrigation system for the N Ry, ofthe — 
Af entry. ‘The decision therefore canceled the entry as to that quarter 
section. ~ 4 

‘MecDole appealed the cancellation of the ee as to the N EY, and | 
carried this appeal to the Secretary of the Interior. The decision of | 
April 1, 1963, upholding the. propriety of the cancellation. resulted, 

McDole asserts.that section 7 of the act of March 8, 1891, supra | 
requires the issuance of ¢ a patent two years after issuance of! a receiver's: 
receipt, which i is now issued by the manager of a local land office (48 
CFR. 107.3, fn. aby in the absence of a pending | contest, or protest 
against the entry. He contends that his right to a patent is clear 
because. the receipt | was issued on March .27, 1959, and the adverse: 
decision was not issued until J uly iT, 1961, which is clearly, more than 
two years later. 

This argument ignorés ‘the intervening decinen of ae land office, 
issued on May 14, 1959, rejecting in its entirety. the final proof. filed 
on March 27, 1959. Ne ew final proof was not filed until J uly 15, 1959, 
and. that proof was ‘rejected and. the. entry canceled as 3 to the NEY, 

sec. 84 on July.11, 1961, less than:two. years later. 2 

. Section 7 of the 1891. act: applies. only. where there i is no > pending | 
“contest or protest” against the validity of an entry after the lapse of 
two years from the issuance of the receipt. Its purpose was to. prevent 
undue delay in acting upon final proof; the period of limitation is © 
tolled while a case As being closed following a timely. challenge of 
final proof. . 


‘Shortly. after the passage: of the 1891 act, the Department: considered a 


- the question . as to what. ‘proceedings. would. remove a case from the ; 
| operation of the act. In instructions issued on May. 8, 1891 (2 L.D. 
— 450, 452), the Department, stated that “when there are no proceedings 
initiated within that time’ [the two-year period] by the government or 


individuals. the. entryman. shall. be intttled: to: Arie ace In - 


ek 


| ment defined the word proceedings” a 
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fe Moe including any action, order. or judgment had or made in your office 
if Commissioner of General Land Office]: eanceling. an. entry, holding-it for. cancel- 
lation, or which requires. something more to be. done by. the entryman. to. duly 
: complete and berfect his entry, ane without, which the entry, would necessarily 
be: canceled. eo ; 

The same view was expressed ina nee decision ant Gnaenactionn. 
Jacob A, Hi arris, 49 LD, 611. (1918).; Instructions, 43 LD. 322 (1914). 
And, in Lane v. H oglund, 244. U.S. 174. (1917), the Supreme. Court 
tea and indicated its approval of the. instructions and. the Harris 
decision. _ 

There can ben no doubt then. that the jand office decision of May 14, 
1959, rejecting | McDole’ S final proof and holding | the entry for cancel- 
lation unless proper proof were filed within the time allowed, stopped 
the operation of section 7 of the 1891 act which had commenced with 

the issuance of the receipt, on March 27, 1959. New final proof’ was 

“not filed until J uly. 15, 1959, and before two years from that date 

3 elapsed the proof v was: rej jected and the entry. canceled as to the N EA 
Sec. 84, > i ; 

- It vis true that the money. 7 aid by McDéle and ebay foe on 


March oT, 1959, ‘was not returned to him with the decision of May 14, 


1959. That ‘payment, however, having: been. made in connection with 
a) ‘final proof which was reje ‘ected outright on May 14, 1959, could not 
serve. to effect a relation. back to March 27, 1959, for the purpose of 
determining the running of the two-year period. specified in section 7 of 
the 1891 act. Rejection of the proof on May 14, 1959, no Appeal there- 
trom having been taken, closed out that phase of the case. Moréover, 
- failure to. return the money receipted. for could not. have. prejudiced | 
McDole since it relieved him of what would otherwise have. been the 
necessity. to have made a new ‘payment. when the new, proof was sub- 
mitted on July 15, “1959. For the purposes of the operation of section | 
T of the 1891 act, the money that remained’ ‘on deposit will be con- 
sidered as. having been paid and receipted for on July 15, 1959. To 
conclude otherwise would be to produce the absurdity that, if McDole 
had failed for two: years ‘to submit new proof as required, ihe Depart- 
ment would be. compelled. to issue him a patent merely because it had 
failed to close out his case and refind the money. 
_ For the reasons set forth, pursuant to the authority delegated to ‘the 
Solicitor by the Secretary of the Interior (sec. 210.2 2A (4) (a), De- 
partmental : Manual;. 94 FR. 1348), McDole’ S. request for a patent to 
_ the. N EY, s Sec. 34 et to section. a of the act of March 3, 1891, ds 
denied. 7 eer as 
_ : ‘Frank J. - Banny, 2 - : 
— ~ Sorrerror. . 


Pe aus 7 uhe floes vee ore e 7 
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Torts: Amount of ‘Damages: : 


~The: common: law rule’ that the expenses. of litigating a tort alain, are not 
ae recoverable: as: damages is followed in California, and applies to the ex- 
| : penses ‘of prosecuting” ‘a. claim administratively under: the Federal Tort 
~ Claims Act. Under this rule; the charge: made by a: physician: for the prep-— 
aration of a. medical report to be used in establishing the: nature or. extent 
. of an-alleged injury, rather than. to. assist - in its treatment, is not a proper 

3 .. element of damages. e3 ; 7 


Torts: Amount of. ‘Damages 


“Under the law of California, the: trier of the. facts j is. aédotded a wide. iafttnds. 
- and an elastic discretion in: determining | the amount of compensation to 
be awarded. as. general: damages. for pain. and. suffering, temporary dis- 
‘ability, and the like. The. only standard is that the amount awarded 
must be: such as a reasonable peteen would consider fair compensation. 


APPEAL FROM. ADMINISTRATIVE DETERMINATION - 


| On March 5, 1963, the Field Solicitor, San Francisco, California; 
~- awarded.the. daimant, Mr. Y. G. Sanchez,.16074 Via Catherine, San 
Lorenzo, California, the: sum of $250. This award was for compensa- 
tion due to.an injury sustained as.a result of an-accident on University 
- Avenue in Berkeley, California, on August 21, 1962. The claimant, 
_ through his attorney, Mr. James S. Martin, 176 Juana Avenue, San = 


Leandro, California, has taken a timely appeal from the administra- hs 


tive determination of the Field Solicitor (T—S-S-100). . - 
In the appeal letter of March 12, 1963, -appellant’s attorney stated. | 
~ thatithe: award. of $250 “is unrealistic,” described the. medical findings | 
contained. in a report. prepared by Dr. Gwilym B. Lewis, referred to. 

“the violence. of the collision between the cars,” + and requested a re- 
examination of the. claim. He stated that the diathermy. treatments 
which Mr. Sanchez-had received from Dr. Lewis could: well: have ex-: 
tended over. a considerably longer period of time, but that appellant 
chose to treat. himself with heat and home massage. The attorney 
conceded that. there was no loss of income by appellant, but argued 
that this circumstance was due to tie n nature of his Gaphyistt which » 


“2 The Investigation’ Waport of Motor Vehicle Aecident (Standard Form 91-A) estimates 
the speed of the Government-owned vehicle at the time of impact. ag - 15-10 mph.” The- 


copy of the report. of. ‘Non-Injury. Vehicle Accident” by the Berkeley Police Department . . 


‘shows’ that the’ Government operator was “Bxceeding safe speed—but not speed limit,” 
Officer Chandler, in submitting this report, Stated that “no. citation is in order’ for: the’ 
operator. . Although . the operator was “at, fault,” a he. Was. ‘not charged with | “any. traffic 
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: required only a: bret! appearance’ daily ‘at hig. office, Fn therefore, 
. did “not accurately: represent: the severity o of Mr. Sanchez? disability.” 


~The first. question that needs’ to“be’ decided: 4 is whether the Field — 


- Solicitor erred 1 in determining that Dr. Lewis’ bill, Ammounting, to $25, 


report is ‘dated ‘February. 20; 1963." “ft. describes appéllant’s “medligal aed 


; history, physical. examinations, , diagnoses, and. treatment, beginning ; 
with August 24,.1962, and: continuing. weekly until September 27,1962. 
Jt:is:obvious: that no treatment ‘or: medication was given:to appellant es 
iby Dr.‘Lewis at the time his report-was prepared, and that-it is ‘merely, .. 
an evaluation report. obtained to support appéllant’s’ clair.” : 


Mr. Sanchez’ attorney states that the medical <report-was: obtained! tet, 


becatises ofthe: ‘Wield: Solicitor’ ’s “insistence: that: the ‘claim be accom-_— : 

; pared by. ‘a°natrative- ‘piédical report.’ This statemént: appears to. 
refer tO a. ‘letter in ‘which the. ¥F ield® Solicitor called: to’ the attention — 
of, ‘the. attorney. ‘the. instruction. In, the. standard “Claim for Damage 7 

or Injury”: form (Standard Form 95) that—" 7 

In support OF clainy ‘for “personal injury or: ‘death; the- claimant Should submit 

a written. report. by the attending physician, showing the. nature and extent, of 

injury, the nature and extent of treatment, ‘the’ degree of permanent: disability, 


ifany, the ‘prognosis, and’ the’ ‘period: of: hospitalization, ‘Or ‘incapacitation;- at- 
Laveen ‘itemized bills for medical; hospital, or: burial: expenses: actually. incurred: 


En ‘the! ‘absenice: of a ‘statutory: provision; ‘ a successful’ party in’ ‘an’ . 
- action’ of tort’ is not, entitled’ to voniensatlod’ fix loss: of time, attorney 
| fees or other: eXpenses in the conduct.of the litigation. » He can recover 
only the’ statutory costs which are usually’ insubstantial and givé reim- 
bursement - only a small. part es ee actual “Sapeniitares of the 
, litigant. ee : a 

“It has been held that “Medical expenses ‘are allowed as ‘items of dam- 
ages wheit' ‘incurred: for: treatment, ' but? when incurred: for: the’ ‘sole 
purpose of: evaluating thei injuries ‘of the plaintiff, these’ expenses Cani- 
_ not be recovered : as damages” one. Similarly, it has’ been: held that the 


.. bill submitted by : dh physician for appearing asa ‘witness at the: trial of 


es “4 Pitoog ¥. Tannogone,. 406 Ba: ‘Bas! 178A. 24707 "(1962)" 


a ‘personal i inj ury suit) is nota proper ‘item of damages in such a ‘suit. 

- “While‘no California case directly 1 m1! ‘point has been found, the courts os 

-— of that State have ruled that attorney. fees are not allowable: as ‘dam-' : 
iat ages," and in: the’ course of so one have’ treated : as spar of the law sess 





“2 RESTATEMENT, ‘TORTS, sec, 914, coiimént e s teaby? ie leas poe ce 7 
. 8 fravis ¥. _Norgatk. and. Dedham Mutual, Fire Tas. €o., 18 ‘So. ea 658, ‘658? a ‘App? 


1962). ‘ oe Ob te yeh sueitass, ee b yryiting ‘ x | 


aa ae eee eee Sa 


BR LeFave ¥. Dimond, 46 Cal. 2d°868, 299° P. 2d 858, "859. (956) § ‘Woodward v. Brunel fn 
7 104 Cal. Ape. 2d 83, 280 P. 2d 861 (1951). o , 


fe . as mt so male 
seocinete age AS fhe <y if ¥ 
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a : 


| ne recovered as. s.damapedy. and no: costs. were. recoverable: beyond those | 
- Marable, under. the statiite:” Hise) Ue eal Pn RR eo Ue. 


_ The facts clearly show. it 4 thi bill: for the edical report represents. - 


an. expense ‘incurred .in' ‘the! ‘prosecution: ‘of: appellanit’s claim. ~Et.is 


fe merely ¢ a part of the cost of proving the nature and extent of the harm 
a>: 2 for which’ he ‘is’entitled:to. compensation; just.as attorney or witness 
va fees would be. It 1s. used 3 ain this administrative’ proceeding: efor: the - 


= same purposes. that it would be in a Judicial proceeding. | ‘Under the 
| authorities, the bill | for the medical BpOr 1S not a. eee element of 


i damages. © 


Dr. Lewis’ bill for the examination and treatment of Mr. Since -* 


aa dated November 15,1962, is. in. the amount, of. $108. 50.7 This bill ape om 


-. pears to be reasonable i im amount, and i is: clearly : a ‘Proper: element, a : 
damages: aoe PUR AEG Pal ea arora 
The only remaining question that needs to He dein ed @ 1s oe 
amount of thé general damages, in the ‘form of? ‘pain’ ‘and. suffering and — 
_ temporary partial disability, sustained by Mr. Sanchez.’ “With respect 3 
to the assessment: of general damages’ for ‘a: perbotial injury, the ‘Su- 
_ -preme’ Court of California: has said that the j jury..“is accorded a ‘wide | 
~. latitude’. and. an ‘elastic discretion’ ”,2 and that “the only. standard i is. 
such an rane as a reasonable person would. estimate: “aS fair | 
compensation.” ~ | a 
“The Field Bei. in. ae award, ‘ineluded: tte sun. 1 of side. BOs as” 
compensation for pain and. suffering. resulting from. the. accident. A. 
review of the medical report and the other. data. contained.in. the ad- 
* ministrative record indicates that’ this amount:is. inadequate, and that. 
$400 would constitute ‘Sar compensation’ for “appellant's: ‘general 
damages.’° : ne ee : 
'€ Woodward: ‘y. Bruner, supra, note 5,:at p. 862.: 


eS TIt is itemized as.follows: | ny Dar Bs te aye 3 
“8/24/62.” Office examination_--:- ~-..----_--4+-~-- Cetidicias eecenes $25. 00 


wo, ~@aathermy, orvical Collate: 2. ten iGecec ce mamtecnnens * 0 00 
yes. oho X-Rays 6 Views ‘Cervical ‘sping. 2-2. 16.00 
.. , 8/80/62. Office call, diathermy, Vitamin B 12 injection-___._____...- 12.50 
<> "97:.6/62 ° Office call; diathermy, Vitamin B12 injections 22. i222"). 12.50 
; _ “9/10/62. Office call, diathermy, Vitamin B 12 injection._....--<--.....12..50. 
“2” * °° 9717/62 Office call; diathermy. 2622 _ 850°. ©. 
on e128 102. Office call, diathermy,” Vitamin’ B 12 eee ee 12.5000 
ee 


7” rg 8 rayter. vi ‘Pole, 16: €al, 2a 668; 107 PR. 2a 614: 616: (4940). 
. is ® Roedder v. Rowley, 28, Cal.. 2d 820, 172 P, 20-3538,, 354, (1946).. oo 
"a0 Tn: ra similar’ rear end collision petween ‘autoniobiles, plaintiff was. stopped for ‘an Snters 


es sectional - trafic signal ! ‘in: the: city: of: Oakland; California, ‘when: his’ Car was: struck. from the. 


. rear by. defendant’s Car. -He claimed injury to his. neck, requiring the ‘wearing: of. a. “neck 


ot ‘brace. “The: Superior’ Court’ in and for the County of ‘Alameda reridered a judgment. for ‘the on 


. . . plaintiff.in- the. amount..of: $770. for personal injuries: and damage’ to -his‘ear:: Plaintiff: ap- 

": pealed,. contending that the. verdict was insufficient... Noting that the jury was able to. 

‘ observe the plaintiff ‘during the trial, and from: the evidence could infer that his injuries 
“were slight,” the District Court of Appeal affirmed this seals aeiFon oul v. 8 comer: 


a Cal. App. 2d 318, 215 P, 24. 59, 60 ee 
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| ‘We determine that the compensation due Mr. Sanchez for the per- 
_ sonal injury that forms the basis of this appeal consists of $103.50 for 


medical expenses, and $400 for pain and suffering and. temporary af | 
partial. disability, or a total of $503.50. To this extent the decision © 


(T-S-S-100) of the Field: Solicitor at San Een California, 3 is. -;, 

reversed. Pe | Ase 
We award to Mr. y. G. Siaclisy the | sum of $508. 50, and a deny the fat 

| remainder of his claus in the amount. of 1, 996. 50. | | 


eo ‘Warvenra, = 
me PORONars: 


Ee 1 - DUNCAN ‘MILLER | 
| A-29697 —s ; “Decided December 4; 1963 


y Oi and. Gas Tees Danliontiont 011 and. Gas Teanes: ‘Noncompetitive 
_ Leases—Oil and Gas Leases: Acquired Lands Leases” 


. ‘An oil and. gas lease. offer for, acquired land filed. before the amendment of the 
Mineral Leasing Act on September 2, 1960, which. was still pending at that 
time, became subject to the act, of September 2, 1960, so that the. offeror 
is properly required. to- consent to- the issuance. of a. lease, subject to. the 

- terms. prescribed by the amendatory act. See ee 


Applications and Entries: Amendments—0il aa Gas. Leases: Deseription 
of Land—O0il and Gas Leases : Applications. _ — 


a amendment of an oil and’ gas offer to change the description of. land sought 
"aes for leasing to include the correct designation. of a legal subdivision owned 
| by the United States within. a reservoir area in place of a previous desig- 
nation of a. subdivision: not -within. the reservoir area and not:owned by 
the United. States. should not be rejected as a substitution of one tract 
of. land for. another which. requires: . the: filing. Of* a new-:offer;: “where. it 
appears that the offeror intended epee: me apply £ noe the land deser ibed 

in the amendment. 


- APPEAL FROM. THE BUREAU oF LAND MANAGEMENT - 


‘Dancan Miller has: appealed to the Secretar'y of the ‘Interior tot - 
“decisions: dated June 6 and June 5, 1962, by which the Division of | | 
_., Appeals..of. the. Bureau. of: Land. Manag emeit: affirmed - decisions of | 


the land office at Santa Fe, New Mexico, requiring him to consent to. — 


amendments of the lease terms contained in his: noncompetitive oil and 

. gas lease offers New. Mexico. 023622 and 030512 for certain acquired - 
“Jand. in Oklahoma ‘in: order to. comply with the amendments of the . 

| Mineral Leasing: Act’ contained in the. act of Septernber 2,.1960 (30. 
U. S. Cn 1958 ed., » Supp. TV; see. a His s appeal also ee the a 


sr aac i OS pUNCAN MinEER. = BB 
ae December Ay 1963. | | es 


a 5 “peieation vo an: anak to his offer New Mexico 023622 ncis 
a portion of his description of the land sought for leasing from the 


SWY,NW, of a certain section 5. to the SEYNW1, of that section. 
The decision of June 6, 1962, affirmed the decision of the land office - 
rejecting his amendinent on Fie ground that.a substitution of one tract 
of land for another constitutes a new offer which must be caine cas 
by a new filing fee and payment of rental. 3 

On appeal, Miller contends, first, that, because he filed fie alfa 


| before the amendment of the Mineral Leasing Act on September 2, a 
- 1960, imposing new terms-and conditions, he is not bound by the. 


_ amendatory provisions and that, in any event, the act of September 2, 
1960, is not applicable to leases i acquired land of the United. States. 


‘He contends, second, that the changing of a “w” to an “e”inhisland. 


description is such a minor amendment that it should be allowed as 
an aid to.administration of lands under-lease. : a eae 

The decisions appealed - from are affirmed tne Ba as ees require 
| Miller’ s consent to the amendment required. by the act of September 
~ 2, 1960, of the terms of the oil and gas leases to be issued to him. Dun- 


can. Miller, A-29921, A-29922 (November 26, 1963) ; Lucille 8. West, a 


Duncan Miller et al.. ” A-29949 (February 28, 1963). 
As to the aimendige:t of the one lease offer, New Maxico.( 093692, I 


; ~ elieve that the Division of Appeals. erred in treating the awnendmient . 
as a substitution of new land for old and. as thus constituting a. new 


offer. - Miller’s offer, as originally filed on March 21, 1956, described 
a number of legal subdivisions, including the SSWI,N W y,? of section — 
5. It also described portions of legal subdivisions, including some in » 


section 5, lying “within the government. property line.” And; as a 


catch-all, it asked for “all land within the government property tine” 
within section 5 and other sections. _ 
On April 16, 1959, Miller wrote to the land office, saying - 


fo I would like ‘to es the typographical error in the above conuioned lease 


offer, In section 5, instead of the SW, NW%4, it ‘should be SEY’NW%. 


On May 7, 1959, he wrote again, submitting a metes and. bounds 7 
deser iption of the boundary line of the land applied for and a copy 
of a map showing the land. | The map shows the SW14N Wi, of sec- | 

tion 5 as-lying outside the. boundary whereas: practically. all of the ; 
SEYN W1,, of section 5 lies within the boundary. 
| Although Miller’ S original description referr ed only to portions of | 
a certain. legal subdivisions as lying “within the. government. property 


line” and did not so identify the SW14N W', of section 5, it seems quite | 
clear from the metes:and bounds: description and'the map later sub- 


mitted by Miller that his offer was intended to be limitéd-to the tracts . 
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5 and the portions of tracts desigiated that were wie the. Altus Res- - 4 
-ervoir area owned: by the United States. ‘The SWUNWY, is not. 
_within the reservoir area. but practically all the SEYZNW){ is.: ~ Thus, a 


_ it is clear that he did not intend to include the SWIANW44 | in his offer 


_ but intended to include'the SEYANW14. Hence, it is quite reasonable : 


to conclude that the amendment was intended to correct a typographi- 


| _ cal error so that the offer would describe only land within the reservoir 


area which was available for leasing. © Certainly, thereis noindication 
—. at-all that Miller originally wanted to lease the SWY,NWi, but then — 
changed his mind and decided to apply for different land, so that there 
was, in fact, a substitution of one tract for another. In the circum- . 

: stances, ‘TL do not think that Miller’s attempted’amendment should be . 


a regarded’ as a new peas that ‘requires. a new perad fee a a dehy a es 
a a eagle of rental. | Se 


The recerd does not inditate: whethir nee was & Gling ie some thier 3 
person of an offer to lease the land in question at some time between 

the filing of Miller’s offer and of his subsequent-amendment. If there 
‘was not; Miller’s amendment ‘should have been accepted and his otfer 
considered to include the SE1,4NW1, of section 5. ae | 
“ Therefore; pursuant to the authority delegated to. the Solicitor by 
the Secretary of the Interior- (sec. 210.2.2A (4) (a), Departmental | 
Manual; 24 F.R. 1348), the decisions appealed from are affirmed as. 
_ to:the first point and the decision of June 6, 1962, is reversed as to the 
second, and the case is remanded for further consideration in con-- 
formity with this decision: : | | 7 


- Ernust F. Hom, 
oe ster , 


PAYMENT OF INTEREST ON THE CAPITAL cost OF THE | 
_ NATIONAL FISHERIES CENTER AND AQUARIUM 


"Bureau of: Snort Fisheries and Wildlit e: ‘Generally: 


The inclusion ‘of al interest component in establishing user. charges ondér 
. section 8-of the Aquarium Act is discretionary.and not mandatory.. -. 

"Where the language of an Act is silent on the question of. interest, resort must 
be had to the legislative history « of the epeteve statute. ty = 


ee . 4 cone ' | 

The. inclusion of. an. interest. Ca acnene. in : establishing ¢ ‘user. eohianees or - fees 

under section 8 of the. Aquarium Act is discretionary and not mandatory. 

“It interest is to be considered, the Secretary would need’ ‘to détermine the 

' proper - interest. rate and the effect the increased charges would. have. in 

“; ~eollecting. sufficient revenues to: meet ‘the ® apecitic, obligations of. section g = 
- ofthe Aquarium Act, » Bicceshe “Acacias citeen gay, Siete 3, Ta Se bee ah eg, MS A BNE, ae oe 


Bia] “PAYMENT or INTEREST’ on” THE. ‘CAPITAL ‘cost: Or: «BIS 3 
- _ be THE NAT. FISH. (CTR. & AQUARIUM tee ee ee 
, ee ee _— _Decomber 9, 1968 es 
a Statutory ( Coristruction: Legislative History. ° a 


Where the language of: an. Acti is silent. on: the ine ion of interest ‘resort must oo 
be had to the legislative history of the applicable statute. Frets oe *. 


| Words and Phrases ; 


ace ne to “eosts of construction” or. similar phraseology. in n Federal statutes. : - 


‘do not i in themselves s necessarily impute an. interest requirement. me, = 


oS “M-36663 - Pe a, este BS oe oe 7 December 9, 1963 re 
OOS To: Assierawr Suonmrany r FOR 2 Fism a AND > Warren | 


Sunseor: PAYMENT: OF ‘Interest. on THE. Carrran, Cosr. or. THE Ne 
“TIONAL FisHErrs CENTER AND AQUARIUM. - aa 


vias recent hearings on. the proposed budget for fiscal: year. 1965. : 


oe of the Bureau of Sport. Fisheries and Wildlife, the Budget Bureau 
; requested. this Department. to consider. whether interest, is required — oe 
to be recovered. by. the. Secretary i in. the capital costs of. constructing, = 


: the National. Fisheries Center and Aquarium, — “Your office has re- 


“4 oe our — of the Pee is the Act of October. 9, — : a 


| In our r opinion; ihe inclusion: ‘of 3 an interest component in establish ‘ 
= ing user charges is. discretionary and not mandatory. | 7 

~~ Section 8, ‘Which 3 is the relevant. Provision’ of the Act of October 9, , 

2 1962, provides: : Y . a SE we ie ze La 


Funds appropriated. ‘and. expeutled: hereunder. for. “coustedciion: of. ie. aa 


ings for the National. Fisheries Center and Aquarium ‘shall not. exceed $10, 000; Sitges: are, 
000: Provided, That ‘the ‘expenditure of such funds shall be.made subject to the. 
- ~ eondition. that the. Seoretary of : the Interior shall establish. charges relating to 
7 visitation to and USES of. the Loma “€: Center: and: Aquarium at. Such: rates asin. 
“the Seoretary’s. judgment will produce revenues. to. (a) liquidate’ the: costs: of. ee 
7 construction within a period of not to. exceed thirty. years: and (0b). pay for the ay ae 
as annual operation and maintenance costs thereof.  (Italies supplied. ae ; 


- This language i 1S. silent on. the question of interest. Therefore, resort os 


: “must. be had to. the legislative history of the. 1962 ‘Act. to determine — a = | 
whether this. provision is to be read as. requiring, , precluding g,or as ~ 


~ permitting, as a matter of discretion, an interest component. 


Generally, references: to “costs: of construction” or similar. phrase- a 


| “ology 3 in Federal statutes do not’ in themselves necessarily impute an - 
Interest: requirement. Compare : for.example the practice under section. 


ae 4, of the. Act of J une 17, 1902. (32 Stat.. 389). 2 which. provides that: ire, c j og i 
| rigation. ‘ ‘charges shall he determined. with a. view: of. returning | to the ee 
reclamation fund the: estimated cost of construction of the pro] ject? 


a with that’ prevailing under section 7 of the Bonneville Proj ect’ Act, — | 


a as amended (16 U.S.C. sec. 839d): : and section 5 of the Flood’ ‘Control: = : oe 
| Act, of 1946 aoe U. a 0. See. sara ‘None of these: statutes refers to. eel 
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| the interest lewidat: Ta ee case vee the Zormer, interest 4 is not.charged. 


In the case of the latter two statutes, which deal with power rates at _ 


_ the Bonneville Proj ect and Corps of Engineers projects, Pepe; 
_the interest component is included in the rate base. | 

_ The pertinent’ legislative history on the issue of interest andes the 
Aquarium Act can be found in the Senate consideration of TLR: 8181, 

‘a, bill-which later became the Act of October 9, 1962. When H. R. 


| $181 passed. the House on August, 28, 1961, it aid not iziclude a pro- — _ 


_ vision: for reimbursement of the costs of construction and ae 
- operation and maintenancecosts. 
_ _ This Department, in its report of May. 1, 1962, to ihe Cenk of 
~ the Senate Committee on Public Works on the House passed bill, 
_ recommended the enactment of H.R. 8181 if amended. as suggested. by . 
the Department. One of the su; ggested amendments i is as follows: 


a Funds appropriated. and expended hereunder for construction of the buildings ae 
_ for the National Fisheries Center and ‘Aquarium shall. not exceed $10. ‘million: | 


| - Provided, That the expenditure of such funds shall be ‘made subject to the con: | 


dition that’ the Secretary of the Interior shall: establish charges relating to 
visitation to the National Fisheries Center: and Aquarium. and he may: establish - 


oe ebarges for other uses at such. rates. as in the Secretary’ S judgment will produce. . 


- rT evenues to. cover an \ appropriate share of the annual eee ens and. maintenance 
costs thereof. e4 a . - 
‘The purpose “of ihe peements was sto 5 provida “fiscal Sane ind : 
to permit appropriate reimbursement to the Treasury: for. costs: of m 


a operation and. maintenance.” 


| Subsequently, during the Senate hedkings on H.R. 8181 (see ee: 

ing before Subcommittee of the: Committee on Public Works, June 15, 
1962, 87th. Cong, 2d Sess.-on H.R. 8181) as it. passed the House,. and a 

. companion bill certain questions were raised by Senator Lausché on 
the cost of constructing the aquarium and whether a fee should be 


charged to make the aquarium self-sustaining. tn response to this the Pas 


| following colloquy took place (page 8, supra): 


| ‘Senator Gruening. Senator Lausche, I. wonder whether an amendment along | 


_ these lines would perhaps meet the obj ections ee you een’ very clearly.. This , 


would be the approximate language: 
It is the purpose of the. Congress that. thig project be Sag cupneed: ‘and the 
- Secretary. of the Interior is directed to provide a system of projected. admission 
fees which will, over a ‘period of. years, repay amortization and. taterest Laat 
of the original cost. 2 * 
Senator Lausche.. That would: be a very ‘excellent . improvement of ‘he bill: 
“Senator Gruening. Well, I think that it is very clear from your testimony, © 


: _I think..we-are very: sympathetic to the fact that if we could make this thing 


‘self-sustaining, - so that.the cost to the Government. could. be repaid over ‘the 

years, that.would remove a major part of: your objection, would it not? ele Ps, 

4 2 Senator. Lausche, ‘You still have. the matter of the time, being. opportune : 

a to g6 into the project at this time. oo -_ . ee BE aa 
gs one ae ke a a A se ahs age A Gigs BG gains 
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“The maggeation’ made by the Senator from Alaska is: excellent, But 7 do _ 
think that you still ought to consider the other aspect of it. oe | 


~ Senator Gruening.. When we | get into neue session a shall certainly - 


propose such an. amendment, ee ae 


~ Later at these hearings, the Ses Chéirnan, 8 Senatan ee 
= dolph, after ot to. ‘the above. ta cca amendment of the 

; Department, said: oe | ae 
be This goes ‘to the’ same » subject matter as  dcdiatoe Gencning anticipates in nig 


amendment. ‘The sense. of the amendment has the. recommendation. of. the : | 
| Seeretary of the Interior. | a, aoe ; | 


Later the Committee i im ae eee on HL. R. 8181 i S, oe No. . 


of . 1782; 87th Cong. 2d Sess.) adopted. the Department’s ‘suggested 


; amendment: on this’ subje ect indicating that the “collection [by the 
7 Secretary] of. moderate admission fees will cever the operation and. 
maintenance costs.” No mention was made of recouping | the cost, of 
construction plus interest i in establishing these fees. 

| _ Subsequently, on the Senate floor a number of Senators, in weshuidens 
ing H.R. 8181, expressed a belief that the proposed fisheries center and 
aquarium. should be self-supporting (see 108 Cong. Record. 19184- 
a oie Senator Lausche first raised. the question. when he said:. 


~My question is, if the pill is to. be passed, why. ought we not make charges 2 


: that will amortize the cost. of ‘the building and will provide sufficient funds for —. 
operating. and maintenance expenses: each year. i oe oe 


Senator. Randolph, who. was the floor manager. r of. the bill, then reat 


galled the colloquy between Senators. Lausche and. Gruening on this - 


subj ect during. the hearings on the bill after which Senator Lausche . _ | 


remarked that the bill as reported by: the Committee 


: * * * does. ‘hot conform to awhat. the Senator from Alaska , * * ‘said. at ‘the 


[above quoted] hearing. The Senator, mentioned amortization of the capital 7 : 


| investment. The language of the bill now PEs for aeons a. Va of the ; 


et operating and maintenance costs. ° 


Mr. Randolph. Yes. I read this so that the ‘Record might reflect what ‘the 

‘Senator : was saying today [on the Senate floor] | is something he said in the 
| committtee. It was appropriate | for him to speak in. terms of amortization, : 
‘rather: than an appropriate, share of the cost, as we have indicated by. the . 
Tanguage. Cae _ — 


~ Senator. Miller. a. eee: ihe Santis. Chat ie hed an aes, 


: eich was designed. to meet the objections of Senator Lausche. The © : 


Senator’s amendment, which was often referred to as the Miller amend- 
ment during the debate, amended section 8 of the Feported: bill. ~The 2. 
| bill 5 was later enacted with this amendment... ves | 
The. following colloquy. on the Senate floor concerning a6 question 

: of amortizing the costs of the. ee is. cs ‘to our sea a 7 
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Mr. Proxmire. ee Tie distinguished ‘Senator from Towa. [Mr. ‘Millert ae, 


a submitted an amendment. fe RS “but ‘I “suggest to the Senator from | Iowa 


that, Lad he. give. real consideration, in, offering the amendment, to supporting 


a ‘motion. that the bill. be. recommitted. for. the: purpose of. studying: whether . it: 


3. would. be practical , or: feasible to. require the. Interior Department. to: try. to:raise © 
Pe $10 million, pay. the interest, and cover all maintenance costs in a period. of. 380 
: years. At may be - possible, but. Ir submit, .based on all the experience of: the 


| oo in| this country, that: it could not be done. [This motion was later 
a “ey = = a ee ce ee =e OS High age isla. 
The Senator from. Iowa, has put, his finger on a, very’ ‘erucial part. of. the bill 
in referring to section 8 Lot the reported billy. , The Senator from Ohio [Mr. . 
Lausche] has discussed its” “a watit to discuss it again. t want to emphasize how 
* flimsy it is with. aia to an assurance that any: subistantial cost, is ong. £0 . 
be’ covered i in. the, bill. eos er ae a Cee Oe ee - 
a does. not say a full share... Tt. says. Man appropriate share”. It. it costs on 
_ $800, 000, an appropriate share, in his judgment might be. $50, 000- or; $100, 000. a? 
wee There is ‘nothing in the bill that provides that it is’ to’ be. one- -half or one-third , ws 
| of. the maintenance: cost. _ Whatever he ‘chooses to cover he ean cover. — | 
Mr. ‘Lausche. The ‘section: Gin: the reported pill] to- which the Senaige fies ee 
Just referred does. not. say. that. the charges collected for admission shall. help , : 


- “amortize the cost. of the capital investment. 


. Mr: Miller. . Mr. President, the amendment [to aecti@a 8 of the reported billy is 2 
* self-explanatory. . it. is designed to conform. with. the policy: which. -was. recom- 


. °. Inended by the Outdoor. Recreation Resources Review Commission, - eK, appat :< . 


“— : Commission’ recommends very strongly. that there be an increased. use of. user ; : 
aS fees for the purpose of defraying. the cost. of recreational facilities. . | 


bese - Regardless of. how: ‘one feels about the timeliness of this bill, it seems oe me: 
3 “= our ‘policy onene to be to. have this a ere latiaeving selfmaintaining operation: 
Mr. Morse. 1 am- oppesed to the amendment; because iat ought. to be hearings. | 
. onit. We do not. have the slightest idea that we can work out an amortization ; 
: program ¢ on the basis: of any such fee paying principle 3 as has been proposed. ; 
“Mr. ‘Randolph. “Mr. President, this pill as or come from the Senaté Committee 
on Public Works: merely | because that committee desired to report. another meas- 
ure to the ‘Senate. “It was passed. by the House of Representatives. The. House 
version of the bill authorized expenditures of not to exceed $20 million. It is not. 
correct to charge the. Senate. Committee on Public works with failure. to. give: 


ae proper consideration | to this legislation. Even though the pill had been passed 
_. by the House, the Senate Committee on Public Works held an adequate hearing 
~ @n- the bill. - -In our judgment, the amount of. the authorization provided by the 


... House version was excessive, so-our committee voted to: reduce it. by..$10 million. 
Our committee voted to. ‘add. four safeguarding, amendments—amendments: which 


; ‘should appeal to: the Senator from Ohio [Mr. ‘Lausche], the: Senator from. Oregon ae 
_ -[Mr. Morse], and ‘the Senator from ‘Wisconsin (Mr. Proxmire].. “Those amend- — 
ments. will tend to have the costs of the N ational’ Fisheries. Center and Aquarium : 


amortized: ‘over: a period: ‘of years. “The: word “amortization” is not Foca aa! 
set forth: in: the Senate Committee amendment. oF, PO eG Ravan eens a fee 
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: “That ‘a@mieniinent was predicated on disdusstone oe the. hearings: with: chy several ae 


| Senators, including the Senator from Ohio [Mr. Lausche]... So: the amendments 
which were. added by the Senate committee were: directed at the. ope ecttons: mo “< 


| : were lodged against the bill. 


—, 30 years. 


ok Pie ae a re ees * ett, ait a, ee 


I coinpliment the Senator from. Towa, a member of the Public ‘Works. Com- 


mittee. I have found, by and large, that when he offers an. amendment ‘it os | 
igh worthy. of. the ‘consideration -of ‘the’ Senator ‘from West Virginia: ee eS | 


ere, did: not offer the amortization amendment: within. the Committee, but he has 


offered the amortization amendment in.the Senate. It provides that there would on 


be an. amortization of the cost of the proposed project over. a. period not to exceed a 


~ Mr. Proxmire. If ever a bill parore the Senat - sh . al a be Pecmntalieed. ve = 5 this 


one. The Senator from West Virginia: has said he will accept the Miller amend- ee 
| : ment., What does the Miller amendment provide?...It: provides that the cost of 
ae constructing, the building. and the: maintenance cost will be repaid through. admis- 


sion charges to the aquarium. The fact-is that theré is not a. public aquarium — _— 


re in the United States that comes close to covering its. maintenance cost and any : 
“Advance charge for amortization. ~ es, 


As indicated above the Miller amendment was adopted yt ihe dante. | 


we Following this, but before passage of the bill, Senator. Proxmire said: = 


‘The bill before the Senate. has been improved by adding. the. “Miller amend: 


| nient, but if any Member of the Senate feels that by adding the Miller amendment - “ : 
we have now provided that the cost of construction will be borne by the members . 
. of the. general public who go to. the aquarium, he ig deceiving himself. 


Le ge ee ee LT AM ae, i ee i eae ee gee 


“There ig. no question that, on the basis of experience throughout the country, i: oy 


for years. and years, it will be impossible to provide charges which. will be ade- - | 


: : quate to: cover’ the: $800, 000° maintenance costs which Mr. ‘Hagen, ‘of the Bureau of | 
Sport Fisheries and Wildlife, has told me. will be the maintenance cost, phis the 
~ $400,000. or $500, 000 amor tization. and interest cost which will be required. 


As the above legislative history indicates, Senator Miller’ S pringipal - : 
purpose in introducing his amendment to section 8 of the aquarium bill 
was to make the bill conform to the policy set forth in the report of the | 


Outdoor Recreation’ Resources Review ‘Commission. ‘Recommenda- Cats 


tion ees of ot report is as follows: 


oo ic * * ok me oR 


Fees: Siould. be saear for those activities . which. involve: exclusive: use: of - - . 
: facilities or which require the construction of specialized facilities by the Govern- a 


P ment. “Pee! rates should be calculated to recover a reasonable portion of the cost. 


of administering, ‘operating, and maintaining such, facilities. ‘However, this 
should’ not’ “preclude the recovery of: part’ or: all” of the’ capital costs in’ v'special a“ 
7 cases where this is possible with reasonable fees.” Rots Geet a 


User cigvees should OE prevent or per a vi id use and enjoyment of Ne 
-- basie outdoor recreation opportunities. * * * On the other hand, those who use 
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. areas: for apbitties ees require ‘the provision. of epic facilities, services, or 

“supplies would pay a fee, as recommended above, Dees of cOnecHOn is, of 

~ course, a limitation.on this standard. - ey ois BET Tae 

bee Rs, ee * 12 AOE TET ORL = Se Sy Ree 
The ORRRC report provides for the ééllaction of user fea 8 at recrea- | 

tional facilities and for making such. facilities, at least in part, self. 

supporting wherever possible with reasonable fees. It. recognizes that 


the extent to which, fees can be established i is restricted by. considera- - 


tions of feasibility of collection. Interest, therefore, is not necessarily 
called for under the ORRRC. policy: Giving. due sight to that policy, 
in considering the import of the legislative history of section 8 of the. 
1962 Act, it cannot be concluded in our judgment that a mandatory 
interest requirement has been imposed. — - 
| While Senator Randolph, the floor-manager of the bill, stated that | 
the purpose of the Miller amendment was to make the aquarium self- 
: supporting, he did not. mention interest. The amendment’s.sponsor, — 
-. Senator Miller, clearly had the ORRRC policy in mind when he intro-— 
. duced it. By contrast, the Senators ‘who opposed the passage of the 
bill did not clearly Haieats that the term “costs of construction” in- 
cluded the interest element. Primarily, they voiced doubt that suifi- 
cient fees could be collected: to make the venture financially feasible. 
‘Tt is therefore our opinion that the Secretary, i in establishing visita- 
tion and user charges. at, the National Fisheries Center and Aquarium, — 
is not required by. law to recover interest on the capital costs of the 


center and aquarium. He is free, however, to consider the question of | 


interest as a matter of policy, keeping in mind the standards of the 
- ORRRC report: -If interest. is to be considered, the Secretary would 
need to determine the proper interest rate and the effect the increased — 


_ charges would have in collecting sufficient 1 revenues to meet the specific ye S 


7 obieedone of section 8 of the Act. ie ag’ 
: | : 7 Frank i Bam, 
| — So licttor. 


ee | WILLIAM s,. KILROY ET AL... 
 A-29650 - a | : Decided December 18, 1963 . 


Oil ‘and: Gas Leases: Assignments. or Transfers | 


a Where a regulation requires only. that evidence be furnished of the authority of | 
hake an agent or attorney i in fact to sign an assignment, a partial assignment of © 
.. “an.oil and gas lease is not. to be rejected because the assignment is signed © 
bya purported agent for the assignor and there is. filed only: a. letter which | 

_ makes reference to a case record in another land office in which a power of | 
scat attorney authorizing the agent to act has been. filed. ase | | 


B20) 07 neo _SWILEIAM S$. KILROY EE ADS 820° BQ 
| as } December 18, 1963 — 


| Oil and Gas Leases: ‘Assignments. or Transfers—Regulations: Antenpetation 
_ Where. an. applicant is. to. be deprived of a. statutory. right: because: of:his 


failure to comply with the requirements of a regulation, that regulation 


should. be So clear that bots ieee is no. basis for the epalicant’s. moncory tence 7 
therewith. OE Se 2 , 


APPEAL. FROM! THE BUREAU OF LAND. ‘MANAGEMENT. : 


“william, Ss Kiltoy. ‘and’ Ciliates cad “Wilcox: have. ‘appealed. to. ie | 
Secretary | of the Interior from. a detision. of the Division of Appeals, | 
Bureau of Land Management, dated May. 14, 1962, which afirmed a 
decision of'the Salt Lake City’ land: office, dated October 10, 1961, and = 
_ an amended letter’ decision, dated October 23, 1961, rej ‘ecting 1 the pro- | 
‘posed partial assignment of Kilroy’s 3 oil and | gas Tease to Wileos. . The 

‘assignment was filed September 29, 1961. hee 

The rejection of the assignment by” ‘the Bia was en. on. she 
conclusion that no acceptable power | of attormey_ had. been. filed on 
behalf of J. N. Conley, who signed the assignment, for the ‘assignor. 
‘In a-letter filed on the same ‘day as ‘the assignment, it ‘was stated. that 
the power of attorney required was on. ‘file 1 m the Denver, Colorado, | 
land office, and the file in which it was to be found was listed, 

- The appellants contend that there i isno requirement that the evidence 
af a power of attorney accompany the filing so long as it is furnished. 
They contend, also, that there is no requirement. that evidence. of 
authority of an attorney in fact must be furnished ‘by reference. toa 
‘case record in the s same land office wherein the assignment, 1s filed, it it 
is furnished by. reference. ‘They further assert. that. prior practice 


of the Bureau substantiates their position and. that the 3 new. interpreta- 2 


tion of the applicable regulation, 43 CFR 192. 141 ( b)., by. the. Director 
should not be applied retroactively to them since > they had : no > notice 
- of it and it was not publicly announced. __ : Lo 
43. CFR 192. 141(b)_ reads i In pertinent part: x sit ccoterts le 
‘Where an ‘attorney in fact, in, behalf of: the. holder: of a. lease’ HOKE, _ signs: an 
-. ‘assignment of. the.* * * Jease-* * *, there must be furnished. evidence of, the a 
authority of the attorney to execute the assignment * . #4, ae a | 
_ Appellants’ | first contention. is well: taken. . ‘The regulation. requires i. 
| only that. the. necessary evidence be “furnished. ” The evidence need | 
. not accompany — the partial assignment, for, as, has. recently been held, 
“furnish,” as used in the regulation, does not. mean “accompany.” ” 
Charlotte E. Brown et al.,.70 1.D. 491 (A-29667,, November.21, 1963). 7 
The regulation. does not. demand that -the evidence. be. presented. im. 
any specific form—that is, it does not ask for a copy of the-agreement 
creating the agency or require any other particular: proof to establish 
the agents authority. -Evidence,: of - course, can be: any. document 
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tending to establish the truth of the point at issue. Thus, it would 
seem that “evidence” could. be a reference to a case record in which a : 
‘document, has’ been’ filed as swell as: ‘the submission of the ‘document - 


i ‘itself. | : 
‘The ‘il and ; gas venuiedons specifically permit the’ use ey 2B: . reference —- 


: : in one instance, ‘Le., with respect to the statements required. ofa cor- 


- porate offeror: (43 CF R 192.429(f)). In another instance, i ie, with — 
respect to the documents. required where the offeror is an association. 7 


or partnership (43 CFR 192. 42(e) (6) ), it had been. held. that a refer- 


ence does not satisfy the regulation. George N.K ‘eyston, Jr., TIE NO x | 


LD. 156 ( 1963). In a third situation, i.e., one in which a bond mae 


be filed, the. regulation. simply. says that. if a party to an assignment. 
of an: ‘oiF and gas lease has filed a: nationwide bond applicable to the. 


‘State and. the act under which the lease issued, no additional showing 
ds necessary as to’ the bond requirement (43° CFR 192.141 (c)).7: 
~ The regulations, then, provide a variety of methods for bringing to 
‘thie’ Department’s attention information required i in processing appli- 
cations relating to oil and gas rights, one of which is the use of a: 
reference to another. case record which apparently can be in another 
land office. Thus, there is nothing intrinsically i improper in employing 
~ that, method, nor does. it: ‘raise, adn inistrative. problems. so: obviously. 

difficult that it would be ‘immediately spony that it ought not to be | 
used. et 

The Depaenene: hae “often held tbat aliens: an. ae is Rio is 
deprived of a statutory preference right because of. his failure to 
comply with the requirements of a regulation: that regulation should 
be so clear that. there is.no basis for an applicant's failure to. comply. 





swith it. Madge Ve. Rodda, Lockheed Propulsion Company, 70 T.D. 
481 (A-29488, November 12, 1968) 5 Donald @. Ingersoll, 63, LD. 397 


(1956). : 
Since a reference ae as appellants “ised is seudenes of the hens | 
2 of the agent to sign an assignment and since the. regulation, 43 CFR 
192. 141 (b),; does not plainly prohibit its use, the assignor and assignee 
are not to be deprived of the benefits of the assignment for failure to ~ | 


i use another method of complying with the regulation. 


| Accordingly, it was error to deny approval to the asiignibint md . 
; to hold that the lease had expired by operation of law. “In view of the — 


= conclusion | reached herein, it is METIECCRSALY to consider the other sie 


arguments raised by the appellants. 


PK. _ Therefore, pursuant to the authority delegated " ‘he Solictar by eo - 7 
Oe the. Secretary | of the Tnterior (sec. : 2102.2 (4) (a), Departmental a 


al See also the. Soldiers’ Additional Homestead Rights regulations which permit. evidence 
Of the: right to be shown. by reference to the case, by land. office; gchar number; and dosed: 
tion fof land, containing the evidence.’ 43 CFR 132. S(b). 0. 


sore 
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December 418, (1963. ate y 


7 Medan on LF. R. ~ieaay: on decision i is reversed. and ee case aes oe 
2 for’ such further F proceedings: apanay be. consistent herewith: Bee Bet 


| Epyisr F. “Hom, a 
Assistant Solicitor. 
“ ae JOHN ‘MARTIN PEARSON 
| | A-29674 — : “Deoided December: 18, 1963 


Rules ‘of Practice: ‘Appeals: ‘Statement of Reasons" ee a ae, 
| An appeal to the Director, Bureau of Land ‘Management, is property” dismissed ~ at 


7 - where the appellant. 1 fails to file a ‘Statement. of: reasons in SuDLOFE ¢ of the = 
E ‘appeal. - = oe he dae <a 


re Al Alaska: Homesites—Alaska: : Bossessory Rights Applications and Entries: sat 4 e. 


- Priority. . | 
_ Where an applicant: ‘tor ce homesite files a protest asainst an ‘application: to, ts 
os purchase. a headquarter site. within 30 days: after. the publication, of the . 


- latter ‘application, the protest’ ‘being’ based’. on the. assertion that. the’ ‘pro- a. 


o - testant has a superior right: to part of the land included i in the headquarter 


. site application, the protest. is. ‘properly - distiissed. where ‘the protestant. ee ; ~ 3 
se ‘fails, as' required ‘by: seetion 10 ‘of. the act. of. May 14,° 1898, to commence 
San ‘action. within 60 days in. ar court of. competent: jurisdiction; to. quiet a 


oa bac tothe land inconflice oo hn Sete ya Shoe 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT™ 


5 Bie Martin Peatson has appealed to. the Secretary of the. Thisrios . 2 


| i from a decision, of: the Division of: Appeals, Bureau of Land Manage- | 
ment, dated June 15, 1962, which affirmed a decision of the ‘Anchorage, | : 


 Alaskas: land: Ollice, od "March 29, 1962, rejecting. his homesite pur 
chase application, Anchorage 049104, atid conforming his claim to. 
Jot 17, US. Survey 3643. The application was rejected. because the fe oe 
land was not described by. aliquot. parts of legal. ‘subdivisions. The. * 2 


~~ claim was conformed to the public survey upon. the appellant’s failure a 


ae TO: adjust it to the survey within 30 days. after notice was: ‘given to. him. 
>. of the official filing of the plat of survey as required by 43 CFR 101.6 | 
_ (c). The decision further held that the appellant had until May 31, 
1964, within which to reapply for’the purchase of his homesite by. de- may 
oe scribing the land as lot 17 of U.S. Survey 3643. | 


Pearson also has: appealed from a second nee, of t the: Division: 


| of Appeals, Bureau of Land Management, dated J une 15, 1962, dis- opt, es, 


2 2 The - 2-year. mie for whieh’ ‘the: segregated. leased. would: have’ Deen ‘onde roe 7 - 
approval of the assignment. would. have expired on September 30, 1963. The record does - : 
hot indicate whether any other action has been taken which would serve to. extend the 


poercanted leases: beyond: ‘that ‘date if.the assignment were. to be approved now. 
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- failure t to file a ‘statement of reasons in‘support of his ipa? “The | 


land office. decision ‘dismissed Pearson’s' protest against David Ci Har- 
rison’s conflicting headquarters site application, Anchorage 050126, — 
on the ground that an action to quiet title was not filed within 60 days 
after the protest was ‘filed. Since Pearson has not shown that he filed 
. a statement of reasons in support of his appeal from the land office ; 
- decision of March 6, 1962, the dismissal of his appeal was correct. : 
48 CFR 221.8, 221.98. However, the facts involved in that, pro- | 


oF ceeding are entwined with the facts involved in the proceeding in 


; _ which proper appeals have: been, taken: so that the entire situation. vanast oO 


_ he: reviewed... 


- «© The: facts: of vor Case-are' as: 5 follows: * Petitson filed: on on ‘une: © 1; 1959, - 
a aories of location under the homesite law (48 U.S.C., 1958 ed, Sec. 


461): 0F five acres:of unsurveyed land which: he: described by. Tietas and. 
- bounds. A subsequent survey was made (U.S. Survey No. 3643): and 
‘accepted | ‘on April 17, 1961; which put part. of the five acres in lot. | 


18: ‘and part in lot 19 and included: the remaining | land, together with - 


, some additional land, in lot 17, containing. 3.85. acres. By letter dated 7 


July 27,1961, the land office notified. Pearson that: the plat-of survey 


ae had: ‘pean officially’ filed on June 28, 1961, and:that the official descrip-_ 


~ tionof the land‘in his homesite loéation’ notiée was lot 17, U. S. ‘Survey 


. 8648, containing 3.85 acres. However, when Pearson filed his applica- 


~ tion to purchase the homesite on December.11, 1961, he described the 


land by metes and bounds as he. had in his nctiee of location... This 
a application. was re] jected by the land office ¢ on March 29, 1962, because _ 
of his failure, to describe the land by: aliquot. parts of egal subdivi- 


sions. ms 7 
Meanwhile, on n. September 8, 1959, Hasrisoa: had filed. a “notes of. 
~ location under the same statute for a tract of Jand including part of 
7 that, previously - included in Pearson’ s notice.. -Subsequently, on Feb- 


. ruary 14, 1961, Harrison filed an application: to. purchase, which eX: : 
_ Gluded the land 3 in conflict. . However, following the appr ovalof U.S. 


- Survey 3643, he published’ notice of his application, describing. the land | 
| applied for ‘as lot 19, U. S. Survey 3643. 


On December 11, 1961, within 30 days ata ‘the aes of the last | : 
publication, ‘Pearson. filed a protest: against, issuance of a. patent. to 
Harrison, asserting that he had a prior right to the portion, of lot 19 _ 


included in his orizinsl location. . He. asked that lots 17. and. 19 he. 


- tesurveyed to inélude i in lot 17 the land described in his notice of 


location... The protest. was-dismissed by: the land office ori: March 6, 
1962, because of his failure to institute a quiet title action within. the 


time required. -Pearson’s. appeal. from:the decision was. dismissed for oe 
. the reason. stated earlier. ok 


PSG ee “JOHN: ‘MARTIN.’ PWARSON © Sioa 625 oo 
ar ee - December 18, 1968 a oe 


. Pearson, in ae appeal to: the Secretary: on iter alias ‘that 
| there: ‘was’ gross'error In the: survey of the land ‘and 'that-a:resurvey. 


of the land should be made to conform ‘it with the five'acres described. : 


in his. application. ‘He also contends that the regulation, 43 CFR 
64.12, which provides in the applicable part: Gy: An application 


- for surveyed’ land moust describe the’ land: by” aliquot parts of legal. 


subdivisions * * *” is not relevant” in the 3 instant case 2 becatise the | 
survey itself was not valid. ee re a eee 
~The appellant’s contention i. that thee’. was ‘gross error 1 ‘the survey i 


does ‘not. call in, questioii’ any ‘technical | accuracy | of. the survey, Itself Ce 


but rather is based upon the alleged circumstances of the survey. » He 
= claims. that-the surveyor told him in-1959 that; the portion of the five- 
acre tract subsequently included i jn lot 19 was to beso included because 
it adjoined an airport and was to be reserved for selection by the State | 

of Alaska, Pearson states that he had no objection to such action but 
later discovered. that’ a. private individual, Harrison, ‘was ‘being: per- 
. mitted-to apply for lot 19. ‘He. Mad to allowing apaieaces to made 

; the land and denying it to him. - 7 


Accepting Pearson’s statements as ‘true, it rit. hictiothalass bs con: 


: cluded that. he Tost. whatever rights he. had: to the portion. of lot. 19 ae 


7 included in his notice. ‘of location. because he failed to, observe. the 
: procedure . set out in the last paragraph. of section 10. of the. act. of 
: May 14, 1898, as amended. (48° US.C., 1958 ed., sec. 359)... ig ae 
_ ‘Both Pearson and, Harrison applied for land under the portion of : 
: section 10 of the act of May 14, 1898, ‘which was added by. the act of. 
May 26, 1934 (48 U.S.C., 1958 ed., sec. hay? The last: t paragraph, of 
- section 10 provides i in ‘pertinent, part. 


oe a ee the applicant shall: i oe, cause a. copy. of: such. plat. cae ‘survey. _of: a, 
ae claim], together with the. application. to purchase, to. be posted. upon. the claim, | 


and: such plat. and. application shall. be kept posted me Fe: at for. at least. sixty a 


im days, and’ during such period es a within thirty. dayé thereafter any person, 


| corporation,’ or association, having or? ‘asserting: ‘any adverse interest: in, or claim 


_ to; the tract. of land: or any: “part thereof. sought to be purchased, may file in the 
land. office where such application. is pending. * * * an adverse : claim. setting 
forth the nature. and extent. thereof, and. such. adverse claimant. shall, within 
sixty days after the. filing. of such adverse claim, begin action to quiet title in a 


 eourt of ‘comipétent jurisdiction within. the District of Alaska, and ‘thereafter no. 7 


patent: ‘shall. issue’ for’ ‘stich. claim until the ‘final | ‘adjudication ‘of the rights ‘of. 
the parties, and such patent shall then be issued in contoratty. with the final | 
3 decree of the court... — as , 
Tn Ripinsky Ve Binelanan, 186. Fed. 1, 459. (9th. Gin, 1911), 4 ne ; 
court stated, in regard to a determination ‘of an ‘adverse claim to an 
application for a patent: to: land im Alaska for trade Purposes under - 
the above-quoted statutory ' provision :- a nae: a. 
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| 4 « oe If: any person has an ‘adverse interest or claim: to the ‘tract of. ad in 
volved; he: must: file. in ‘the land’ Office: an’ “adverse claim, ‘setting forth: the nature 


and extent. of his: demand, within: such: 60: days’. publication. of: notice or 30 days 
ea thereafter ; and within. 60: days. after such filing: of adverse claim, he is required 


to. institute an. action. in the. proper. district court oF, Alaska to quiet the title Fo | 
such claim, “ [Italics supplied. J. : : : 


In Hinchman v. Ripinsky, 202, Feil. 625, 627. (9th Cir. 1913), cert. 
denied, 234 U. S. a 59, on. a second appeal, the court stated : are 


. ‘The statute has. in purview, no doubt, adverse claimants who: are seeking 
title from the government. to the. same parcel of. government land, and it is in- 
cumbent_ upon the contestants to show by what right they respectively, claim 
superiority each ‘over his adversary., The final judgment of the court will deter- 
thine the respective: rights. of the parties,. ‘and: the. final: patent is. made: dependent, 
“wpon :the ‘result’. of: such: adjudication. The statute: has ‘its prototype’ in: the 
statutes providing for the acquisition | of. amineral. lands.: Section 2326, Revised 


Statutes (TS. Comp:. St. 1901,. p. 1430), provides: for an. action. of the: kind. in a" 


case ‘of contest between ‘applicants: for the same. tract of mineral land. + es 
In Gavigan vi. Crary, 2 Alaska 387 0 (1908), the court stated: 


“This: action is. brought. under oe statute. $0 nearly like: eR [the mining “lawl, - 


i relation to the procedure in applications for. patents for mining. claims * * * = | 


_ that this, court feels constrained to be. guided, by the principles SO well. settled 


in those « cases. ne * After Sling. his adverse claim, the adversary. is. required. ee o 


| District of Alaska.” a9 “ [Italics supplied. a 


a8, In subsequent ‘procesdings’ in. the pian in “Onaei v. ° Giwigiin ae oe 


. et. hy 386 LL.D. 225° (1908), the Department held that the decree of the -. 
| court determining the superior right of possession ‘under section ‘10. 


_. “naust be accepted by the Department as conclusive between the parties, aan 
= upon the issue decided.” a he 


In Price et al. v. Sieuion. 45 iv D. BoB (1918), Price filed a, | protest ; 


“against the homestead of Sheldon and an-adverse claim in the land of- 


.. fice.~ ‘Proceedings: were initiated in the Alaska District Court but on 
the date: set ‘for trial Price’s. counsel stated that. Price. did not. desire. 
. to prosecute his ‘action further. ‘The court dismissed with prejudice | 
and held. Sheldon to be. entitled: to possession of the land. The De- 
partment held the judgment of the court binding upon the Department 
in regard to the right of possession between the parties. = _ : 
. Another protest against the entry was. filed by Johnson, but’ after 
the 90-day Po the. Department affirmed the dismissal of Jo ohnson’s 
protest, stating > 8 7 : | 7 
: ee * The act of May 14, 1898, * ¥* *- provides for ‘the assertion ‘of adverse | 
claims within the 60-day. period of: publication or: within: 30° days thereafter. 


J ohnson. failed to avail himself. of the privilege of filing such claim. within the 
__ time. allowed and submitting his case thereafter. to a court’ of competent juris- 


ars diction. ‘His protest therefore came too late and he has. no > standing a as € an adverse 


| claimant t to. the lands involved. — 557. oe 


_ BaT]. PROPOSED. ‘ESTABLISHMENT OF A REFUGE: FOR. | ae Bae 


| a ‘MIGRATORY BIRDS. ‘AT GRAYS. ‘LAKE, ‘IDAHO 
oe ase sie December. 19, 1963 ee mane 


- These ¢ cases are dispositive of Pearson’ S rights. ‘Sines he. failed to a 


a oe with the statute by bringing, an action. in the courts within 60 
days after: filing: his: protest, he.lost: his: right. to claim. possession. of the ar 
- disputed. land in lot. 19 superior to Harrison.” Pearson states that. he | : 
could not maintain ‘a quiet: title action. because he had. relinquished - "Get 
| | possession. of the land i in dispute when: he was told that it would GO. 
to the State of. Alaska. ‘However that may be, the statute does not. 
7 condition the requirement: for bringing: an. action. upon whether the ve 


- protestant or adverse claimant will probably | be successful in his action. 7 


Indeed, 1t. would: be contrary. to the } purpose : of the-statute. if one who , - 


- gould-not-be:successful in a court action would thereby be permitted to 


. oe litigate thei issue of prior rights | before the Department. — | Bi, 
Therefore, pursuant to the authority. delegated to the Solicitor i 7 


the Secretary of the. Interior (sec. 210.2. QA (4) (a), Departmental | 
Manual; 24 F.R. 1848), the decision appealed from. is affirmed for the 
reasons stated i in this decision. - 


‘Brwesr FB, ‘Hom, 
Assistant Solicitor. 


PROPOSED ESTABLISHMENT OF. A REFUGE FOR MIGRATORY 
BIRDS. AT GRAYS LAKE, ‘AHO | 


2 Migratory | Bird Conservation Act: Generally . 


| The pr oviso in section A of. ‘the. Palisades Project Act prohibiting the. devel . 

ment, oper ation, and maintenance of a wildlife management area as part _ 

‘Of. the. project: until authorized. by: Congress, : was not intended to limit:the. - 

' general author ‘ity of the’ ‘Seeretary under the Migratory Bird: Conservation. , 
Act. to establish and develop refuges’ for BEE pee birds bic eras in 
the United States. ~ 

‘Bection: 6 of the Migratory Bird Gaasereaticd ace ‘directs that: no Wayment 

-. ghall be made on areas. acquired by purchase or rent until the title thereto 
- Shall be satisfactory to the nee cael General. 


- M-36664_ | re coe ae = oe . s on ae | December 19, 1963 - 


gee To: Assistann Snorwrary FOR Fu ISH [AND > Winner - 


3 Sussecr: PRorosep Esrapuaseracent OF: A | Revver, ‘FOR | Mrexatorr a 


_ Birps aT Grays Lane, Ibato. 


We have bean asked by your offic whether; in: a light: of: memoran! eo 


- pe of. this office, dated March 2, 1961, to the Commissioner of Rec. | 


Jamation,. a Refuge. for Migratory Birds could be established at Grays - 


i © Lakes in “In ‘Idaho, without. the need. of further legislation. dn this, re- 2 7 
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gard, we smderstana that Heuresanatines of this office ane of the : area, 
_ office of the Bureau of Indian Affairs, and of the. regional offices:of the 
United. States Fish and. Wildlife Service. and of the Solicitor, as well. 
as the local residents, have. reached a tentative agreement on. the de- 


af sirability of establishing a ‘refuge: at Grays Lake. 


Grays Lake i is located in Bonneville and Caribou Cote: Tdaho. 
The area was ‘meandered i in. 187 5 and almost. all of the public lands 
around, Grays Lake were paterited i in the late 1890's and early 1900’s. 


. In front of these patented - lands there has been + a considerable amount 


of valuable grazing | land, between the high’ water line and the meander 
line. In. 1907, 1908, a in. 1926, all of the public lands within the 
bed of the lake and adjoining Grays Lake were reserved from further , 


entry for the benefit of the Fort Hall Indian Irrigation’ Project. CAs 
_ riparian. owners, however, the patentees have claimed title to their 
a proportionate share of the lake bed within the meander. line. - s 


_ At this point, it. should be noted that. the navigability or nonnavi- 
| gability of Grays Lake has never been determined. - | 
In 1908 the Government acquired certain water rights, a 
_. storage rights, in. Grays Lake from Berzilla W. Clark in connection 
- with-the. Fort. Hall Indian. Irrigation Project. In the early 1930’s 
questions were raised concerning the Government’s rights to the lake 
bed and the right to impound waters as against, the Doreen 7 
- proposed quiet title action, however, was never filed. =~ a 
In 1946 and 1947 the‘then Fish and Wildlife Service prewar are- 
port on the fish and wildlife resources in Grays Lake in relation tothe | 
proposed - Palisades Reservoir project, which included a proposal for i 
— the exchangé of storage rights i in the Palisades Reservoir for the water 
rights of the Fort Hall Indian Reservation i in Grays Lake. Tt also was 
| proposed: that. title..to approximately. 9,300 acres. of. private. lands 
around the meander. line.at Grays Lake be acquired. : These 1 
| were subsequently rejected in part by the Congress. » 

“In the preparation of a Departmental: report | on S. 66, a bill’ “To su 
‘torize the Secretary of the, Interior to construct, operate, and main- 
tain a reregulating reservoir and other works at the Burns Creek site 
in the upper Snake River Valley, Idaho, and for other purposes,” and — 
similar bills H.R. 86 and H.R. 878 introduced during the 87th Con- 
gress, our views were asked: on whether the above bills authorized: a 
wildlife facility at Grays Lake. In response to this request, we stated : 


“Having reviewed Mr. Bennett's letter [former Under Secretay. Bennett's: letter 
of February 8, 1960, to Dr.. Evan M. Kackley of Boise, Idaho] ‘and the proposed. 


| legislation in the light. of the authorities that: would be available to. the Depart- 
~ - maent thereunder and. under:the Fish and Wildlife : Coordination Act, it is my 


a view that whether, or. not. the specific prohibition on ‘Grays Lake development as 
set out | in | Section a by ‘of. H. R. 36 is’ adopted, the Burns | Creek. ‘legislation ¢ cur- 
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; eaity. afore: the Congress ‘would not. authorize. the. Sanaa of. thé Interior. 
or any other. administrative officer .of- the. Federal Government: to. sevelon, the 
Grays. Lake: wildlife area. _ Further legislation would be required. . a oe 

This opinion | was: also based ‘on the provisions of the ‘Wet of. Sep- : 

‘témber 30; 1950 (64 Stat. 1083), ‘which reauthorized the Palisades 
Dam and Reservoir project, in Idaho, Section 1 i of that Act He provides. oe 

| _ oe : Provided, That, notwithstanding meponiiendn fond: to. the sconieary 
ee the Secretary shall reserve not to: exceed: fifty-five thousand: acre-feet of 


.s active. capacity. in: Palisades Reservoir for a. period. ending. December 31, 1952, . ‘ 


. for replacement: of Grays. Lake storage, but. nO facilities in connection with the . 
proposed wildlife management. area at Grays. Lake shalt be built and nO alloca- 
tion of construction costs of the Palisades Dam and Reservoir by reason of ‘pro-- 

7 viding replacement storage to. that area shalt: be made until: “the development . 
and operation and maintenance of the wildlife management area has. been au- 
thorized. by Act of. Congress, ee  , / (Italies supplied. » : 


Subsequently, i in an opinion d dated a une lf, 1963, the Field | Solicitor | 
at Boise held: 


“Ttis. my view ‘that additional legislation by reason of the language of the Act 
of | September 30, 1950, would not be required to carry out a regular development 
at Grays Lake by the Bureau of Sport Fisheries and Wildlife, which is “otherwise 
authorized. This view seems. required by reason of: the literal language of the 


Act of September 30, 1950 itself, is supported by the legislative history of the — 


act as reflecting the intent of ee chat and is in accordance with fhe accepted 
rules of statutory construction. : . es 

We believe that, the above opinions a are: centirely a Pa since 
| the earlier opinion of the Solicitor went only to the question of 
whether either the Fish and Wildlife Coordination. Act (16 U.S.C. 
sec. 661 e¢ seg.) or the then pending legislation, if enacted, would — 
authorize the establishment of a wildtife : aeniee at Grays Lake. 
Clearly, the question before us now was not decided, although a ref- | 
erence was made to a statement by former Under Secretary Bennett. 
on. this subject. It, thus, becomes essential to consider the legislative | 
| history of section 1 of the: 1950 Act and the provisions of the. Migra- 
tory Bird Conservation Act, as amended (16 U.S.C. sec. 715 e¢ seg.) 

In a-letter of July 17, 1950, to the Secretary of the Interior, the 
| Bureau of the Budget sommnanted on this Department’s proposed : sup- 
plemental report to the. House Committee on. Public’ Lands on’ H.R. 
5506, a.bill similar to 'S. 2195 later enacted as s the Act of ener 30, 7 
1950. The Budget: Bureau stated: ie oe | | 

It is recognized that the proposed constuction of Palisades Resérvoir ‘affords . 4 
an opportunity to permit the stabilization of Grays Lake * * * thereby pro-. 
moting the development: of the wildlife ‘potentialities : of: the Grays ‘Lake: area. 
While such.a facility might be a desirable.improvement, the project report shows 
that the construction of the Palisades Reservoir would not result in any net- 
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- eee or ntaee to fish aia. wildlife at: Gea Take: but would 1 actualiy constitute é 
the establishment of a new wildlife area. The allocation proposed for fish and 
| ‘wildlife. in the Palisades project ‘would, therefore; represent a: departure from | 


4 the President’s policy” ee) The need for such’-a. development should. be: ‘pre- 


sented, justified; ‘authorized, and fmanced as a separate feature,. and not’ treated 
--aS.a nonreimbursable allocation at the expense..of the. Palisades project’ ae ae, 


| - This statement is not intended to indicate in any way: the relationship to. the. 7 
President’s program | of the | provision of a fish: and wildlife management area 


~ af authorized and financed: as part of the activities and programs of the Fish eo 
and Wildlife Service. - Report 1297, Part 2, 81st Cons. aS Sess. e ‘Gialtes | 
supplied.) | . a 


— The Departmen, enclosing i a copy of the above letter, Le amanded 253 


7 - to the Committee that “before H.R: 5906 or any other bill embodying : 
: the reauthorization of Palisades Dam is passed: by the House provision 


be made for conforming it to the views expressed by. * ** the Bureau 


of. the: Budget.” " Subsoquently, the Committee in -a supplemental ne, 
a report, SUPT A, ' on HR. ee; — a a in ae the —_ 
Senate, stated : | | 


“The: second additional amendment (the proviso recommended to be added ie 


. section 1 of the bill) will meet the first objection of the Bureau‘of the Budget so > 


. far as Palisades Dam.is.concerned. * *.* there will, be no allocation. of. project — 
costs by reason. of. enhancement of fish and. wildlife values, although. the Commit- 


- tee. understands. that. with the undertaking of the Grays Lake wildlife-manage. - 


“ment. area. (which. will be. possible only. through the use of. storage capacity. to | 


- 3 be provided by. Palisades Dam and Reservoir). there will. be substantial benefits oo 
a created. Ine keeping, however, with the position of the Bureau of the Budget 


7 this amendment will make the expenditur € 0 f funds for the development of Grays 


e = Lake ared. dependent on enactment of @ separate authorization by the Congr C88. - 


| In order’ to preserve the basis for the consideration of that problem ‘by. the Con- - 
gress, the Committee recommends that.there be reserved 55,000 acre-feet of. active . 
a capacity in Palisades: Reservoir.for.a limited:period, and ‘this will be accomplished . 


or ane by. the proposed proviso: to section a _ (Italics supplied. )- 


. Tt seems clear from the above legislative history that, the intent of 7 
| the: proviso. in section 1 of the 1950 Act was first, to prevent the estab-. 


lishment: of: a wildlife-management area at Grays Lake as part ofa : 


nonreimbursable allocation of the Palisades project as recommended 
‘by the Department pursuant to the provisions of the Act:of August 14, 
1946 (60 Stat. 1081), popularly known:as the Fish and Wildlife os. 


a eae ordination Act;:and second, to assure-that such an area would not.be — 
established at Grays Lake, in accordance with the plan of development 


-recommended.in- connection with the Palisades ‘project, until specit- 
- ieally authorized by Congress. In this regard, Congress made avail- — 
able for a limited time 55,000 acre-feet of active capacity at Palisades — 
5 ae Reservoir for this purpose. Since that time the above. plant has been 
abandoned, and the water used. for-other purposes. ee 
We do not: believe, however, that the abovesnemiied: proviso:x was 
: “intended to Limit the: Per authority: of the Seeistery: under the S23 


oy 
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December nus 1968. 


ee Bird Gaseraten Act, as. Peended (46 T US. C: sec. “16 7 | 


| Pee seg.) to establish and develop a refuge for migratory birds anywhere a 


| - in the United. States, including Grays Lake, Idaho, after receiving the 
approval of the Migratory Bird Conservation ‘Commission. Ac-  — 
cordingly, it is the opinion of this office and that of the Field Solicitor Pa tes, 


— in Boise, that-a migratory bird refuge could be established at Grays peer 


See . Lake 4 m. accordance with the terms and conditions of the Migratory is 
"Ee Bird Conservation Act and without the need, of further legislation. 2 oe 

We understand that there isa proposal to lease certain areasaround 

ny Grays Lake. for.a term: of 99 years pursuant to the. above. ‘Act and to: 
| “develop these’ leased areas aS a migratory bird refuge. The Attorney ‘. a 
- General has: held i in-a similar case that a 99 year lease without con- 


sideration, a month- to-month rental at’ $1.66 per month, and a deed. to 
land for ‘SL. were not purchases of lands within fhe: meaning of 2 


Revised Statutes § 855 (40 U.S.C. see. 255). He also stated that—_ 


oe think it advisable, however, that ‘the titles to these tracts. of Jand be es sae 
=. mitted to the Attorney General for his opinion. with reference, to the validity ee as 

~ thereof. This should’ be done ‘as. a‘ wise precaution. regardless of whether said — 2 

| section 855 be: applicable to the. facts here ‘presented or not. (28 Op. A. Ga. 418. ye 7 


oe “We. concur in the above statement. * Furthermore, ’ we point out that ae 
> 4 section 6 of the Migratory. ‘Bird Conservation Act directs that no = 
© payment shall be made on areas acquired by. purchase or. rent until dee a 
_ “the title thereto shall be satisfactory to the Attorney General.” a mee 
| “Th addition, v we recommend that before initiating: action to establish an 


| Be liars. exists sufficient water. to maintain the. har ‘for migra- 
_.. tory birds. In- this. regard, ‘we note that. the. original wildlife: 7 

management plan: was predicated: on the availability. of. 55,000 acre-feet 

of active capacity at Palisades’ Reservoir. “This water. ds no longer i 


a available for any. fish and wildlife pe PUTpOSee | 

ica | 7 Frank i Bam, & ioe 
i “Solicitor. 

See ESTATE OF LUCY. SIXTEEN 
TA-1824- - Decided December £ 20, 1963. 


a Indians: Gener aii 


“The allowance of ‘an. attorney’ S fee. by. an niner Of: ‘Inheritance ‘gor. jega 
- Services ‘rendered: in an: Jndian’s restricted estate will not be. disturbed: on. 
appeal where it: appears: that. such allowance meets’ the test. of reasonable: 
oe = “ess ‘specified in the Departmental probate regulations.” 7 iz 
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: APPEAL FROM A DECISION BY AN EXAMINER OF INHERITANCE Se 
“Foaston Bus Hill, an. attorney. att law, Oklahoma City, Oklahoma, : 


: has appealed from a decision. by an Examiner of Inheritance, dated 3 as 


| September 14, 1962, denying the appellant’s s petition for a rehearing 
of the Taaininer’ S: ae action. of J uly. 90, 1962, in the matter of 
setting the appellant’s : fee for legal services renidéred:i in the proceeding 
oni the estate and will of Tah-wat-is- tah-ker-na-ker or Lucy Sixteen, — 
deceased Comanche allottee No. 429. Appellant feels aggrieved by — 
the ‘Examiner’ s action of allowing him a fee of $1,000, whereas the 
| attorney is claiming a fee of $9, 406. 33 for representing various Darties | 
interested i in the above estate.t ; | 
The attorney’ s claim for legal services in the amount of $9, 456. 33 is 
od ‘upon a contingent fee contract. entered. Into by him and those - 
persons whom he represented j in the present prob ate proceedings, under 
which.the attorney was to receive 25 percent, of recovery, failing which | 
he would receive nothing for his services. While this contract, was _ 
_ prepared for the approval of the Area Director,” Bureau of Indian 
Affairs, Anadarko, Oklahoma, there is no iidication’ that approval 
of the contract was given by that: officer or by any other officer of this 
~ Department..- In any event, the Examiner did not regard the contin- . 


: gent. fee contract. aS controlling his determination of the sum regarded ate a 


as due the: attorney | for legal: services. Accordingly, the Examiner .. 
properly followed the pertinent provision of the probate regulations,® 

on the basis of which he found that a reasonable amount as compensa- _ 
tion for the legal. services rendered. by appellant was.the sum of $1, 000. os 





St The orderliness. ‘of the appellate. process was not aided by the fact that after the fling . 
of the notice of appeal the. Examiner, on October 9,. 1962, requested permission to file a 
brief in support of. his ruling on. the attorney’ § fee, and the attorney, on February 7, 1963, 
addressed: a communication on another matter to a member of the Solicitor’s staff, but to 
which.a postseript handwritten note was: added, urging approval.of the. attorney’ &. contract 
of employment in the present: probate case. Notwithstanding these. improper communita- 
tions, and independently of them, consideration. of the appeal will be made on the basis of a 
the record on this matter. ? 

2 Under section 269 of Order 551, delegating authority from the Aotimiédioner of Indian 
. Affairs (14 LAM 3. a) Area Directors could act regarding “‘The approval of the employment 
of attorneys for individual Indians and. the determination and payment of fees paid 0 on a 
quantum meruit basis from restricted or trust funds.” ~ . 

$25 CFR 15.26 © ; Sago e . 

“Olaims for attorney fees. Attorneys representing Indians under the regulations in this 

part shall be allowed compensations in reasonable amounts. In determining attorneys’ | 
fees, consideration shall be given to the fact that the property of the decedent is. restricted _ 
or held in trust and that it is the duty of the Department to protect. the rights -of all 


. interested parties. Such fees as may be allowed shall be charged Agemst $De oe of . 


_ the attorneys’ clients.” i 
_ Since the Examiner followed. a specific provision in the Departmental prolate” a . 


_. tions, made applicable to the’ fixing of fees by him in: probate proceedings on restricted = 
- ‘Indian estates, it was not incumbent upon ‘the Examiner: to pass: upon appellant’s observa- 


tion that under the recommended Oklahoma State Bar minimum fee schedule, published on | 
January 27, 1962 (0.B.J., Vol, 38, No. 8,-P, 171), provision. is. made for a 8314, percent 
contingent fee, ae trial. "However, ¥ we ‘have noted also, for perhgps a closer comparison . 


| ae a: - ESTATE OF LUCY SIXTEEN 08, on _ 
, | — December. 20, 1963 . no a 


Wee concur. in: ae A vaminer S finding that a. feo oe $10 000.4 is reason- 


. able. Obviously, as the Examiner pointed out.in his. decision of July - 


| 20, 1962, any time and effort expended by the appellant in collateral 


- actions before separate | tribunals, and involving unrestricted properties | 
of the decedent, have no bearing: on the fixing of a fee by the Examiner, 


related as ad a fee must be to the restricted estate to. ‘which: the 
_ Examiner’s pr obate authority is confined... ee eee. te 
-. ‘Because of the approval of. decedent’s core apes : 
which result the. appellant supported, benefits were received by: appel-— 
lant’s clients which are claimed to amount to $37,825.27.5 This re-" 


. covery apparently. has not been. disputed. . Based upon such a recovery, ce 
the appellant had: submitted the . affidavits. of practicing: Oklahoma . - 


- Jawyers,. which, are to the-effect that the fee:claimed by him is reason- — 

~ able. Nevertheless, since the Examiner is charged with: the duty of 

determining the fee, he may form an independent, judgment i in that. 

respect, with or without the aid of witnesses as'to value,° particularly 

- where, as here, the Eixaminer’s duties, as the presiding official, make 

him peculiarly aware of the extent ofthe services rendered and the 
circumstances in which they were ‘performed, _ | : on 
- What the reasonable worth of legal services rendered i in eae given - 


situation may be is determined not only according to what such services 


produced for the clients, but also according to what, such services,.in 
themselves, were reasonably worth, considering the labor, time, at 
and skill reasonably expended in the bestowal of them.’ -” 
' Both the decedent’s will.and codicil! were prepared for bee bes an 
| attorney in 'the-field service of this Department... This scrivener, and 
the attesting witnessesto: the instruments: ‘signed: affidavits. contem= 
7 poraneously with the execution of the will and codicil. They also 
testified at the probate hearing. . As the Examiner pointed out- in: his 
- decision of July 20, 1962, the testimony of these persons who attended 
the testamentary dispositions was so‘clear, unequivocal and convincing 
regarding the validity of the will and codicil: that interested. parties 


and their counsel, who unquestionably. would have desired to set'the ~ 


testamentary. instruments: -aside, and who, no doubt, would have -at- 
| tempted to do so. in more. favorable circumstances, made no attack | 
either upon the will or the codicil. . ; 
. “The attesting witnesses, whose statements might have: been. antes 

a pated. as. important, lived i in or reasonably ¢ close to Anadarko wee | 


- ; with the present eitua dion: another section of ihe same ‘minimum “fee schedule (p. 176) 7 


oo providing for the charging. of fees ranging from ole to se00 for conteaing: the probate. - 
of a wil. | x 

_ 8 The entive estate was valued. at. $136, 305. 

8 See Campbell et al. v. Green, 112 F, 24.148 (5th Cir, 1940). 
7 Harl W. Wood, Fee Cenmaore of Lawyers, ?. 71, Prentice “Hall (2986). 


a 584 - DECISIONS: OF THE ‘DEPARTMENT. OF. THE INTERIOR 170 LD. cethet 


the’ hearing « on n the will AS ear was conduc: Because of ce a 


3 ivailability: in that respect, only a minimum of. effort’ would: ‘have | 
been required’ ‘beforehand for the appellant to have ascertained -that — 


the competency of the decedent was quickly as wellas readily ascertain- | 


able, and. that the wal and, codicil were ‘executed 3 in ae a circum- >, 


. stances. . eg 8 A, ee 
- That the civetristanncés dieiitindc ie execution rof the detedent’s 7 


a will and. codicil were such as. to engender a strong belief that those — be 
ae instruments would be approved is borne out by the course of events. = 
No briefs appear to have been filed in the proceedings on the wills, ie 


and none were essential because of the uncontroverted testimony pre- 


sented andthe absence of any novel or difficult questions. While the — 


_ appellant appeared at the hearing and participated i in the questioning, 
the record reflects quite clearly that the Examiner was in charge, ond : 
that‘he initiated the questions essential to elicit the answers required © 
for a determination upon the will and. codicil. Obviously, then, the 


Examiner retained a laboring oar in the proceedings, and in that re- 


“spect carried out the basic function which Section 15.26 ®-of the pro- 


bate regulations contemplated he should have. ' The Examiner had the... - 
burden of going forward with the hearing, and peor ae sufficient 


ES proof upon which to make a decision. 


- That appellant rendered valuable s services is attested by ke fact that oe 


ie Examiner. allowed: him a’ fee. of $1,000. Obviously, he could: not 


have a contingent fee for he had no valid contract.’ Hence, he can 


recover only the'reasonable value of his services. After a, dareful con- 


sideration of the entire record, and. giving full consideration to. all | i. : 


of the evidence. submitted by appellant, -we have concluded that $1,000 
is a fair, reasonable, and. pee fee. for. the services pondered by 
appellant in this case. | | _ 
.. For the foregoing: reasons we concur in the Poaaier S abe aie: | 
tion of the appellant’s fee as $1,000. . Accordingly, and pursuant. to » 
the authority delegated to the Solicitor by the Secretary of the Interior 
_ ‘(Section 210.2.2A (3) (a), Departmental Manual, 24 F.R. 1848), the. 
decision of the Examiner of Inheritance, denying appellant’s. petition 


fora ee vegarding his a is. affirmed, and the ‘appeal : Is ce ‘ eae 


missed. ee 
| Franx J. Baer, 


“Solicitor: 


8 See note 8, supra. : poe Gia 
-~ ? Cooke v. ove, 61 Ney, 55, 14 P. 2d 87 (1941). 


oe _ JACK V. WALKER | 
s A-29804 eh Decided December 31, 1968 


Soldiers’ Additional Homesteads: Generally—Scrip: Recordation” . 
Where all the documents: relating to a partial assignment of. a soldiers’. ad- 3 


S ditional homestead | right: have. been’ presented timely: to. the Director, ; 2 moe 
-. Bureau of Land Management, by a land office in connection. with applica- Migs 


tions seeking to exercise part of the right assigned and the right is found ~ 


_ -valid ‘to the extent asked, the balance of the right ‘is’ not to be. ‘denied » 2 
. -yalidity several years later on the ground that the assignee had -not -_. 


“oy _ presented it for recordation within the > period prescribed: ae the. eta | 
ae os resbiations: : ao pea? ae 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT | es a 


- ace v. Walker has appealed. to the: Secretary of the Interior eroin 7 


: a decision dated September 4, 1962, of the Division of Appeals, Bu-. - : ; 
ee of Land Management, Slack affirmed a decision of the Chief, = 
Lands Adjudication Section, Division of Field Services, Bureau of. . 


Land Management, rejecting his application to record soldiers’ ad- _ 


- ditional homestead right under the act: of August 5, 1955. (69 Stat. a.” 4a 

- 584; 48 U.S.C., 1958 ed., sec. 274 note), , on the ground that it was not arr. 
a timely presented for aeoaiea. OO ae 
‘The: case record shows that on: August 31, 1956, Bdgar Paul LBoyks 7 


an assigned to the appellant 20 acres of the soldier? additional right of. 2 " 7 
George Morgan. On September 5, 1956, Walker filed an: application, © 


Anchorage 033095, for the exercise ‘of a soldiers? additional homestead ee. 


_ right covering 7. 57 acres and ‘on February 6, 1957, he filed another 


oe similar’ ‘application, Anchorage 033780, for 2. 87 acres. Walker sub- 

mitted the. original of the partial assignment of the righty with his first ae 
3, application. oe a oP pte 
-On February. a1, 1957, the, Gpeniting Supervisor, Ar ea ane “Alaake, os 


transmitted to the Director, at Washington, all the papers pertaining ; 


to the soldiers’ ‘additional right and asked to be informed whether the ie ee | 
— right was valid, and, if ‘SO, how oy acres were available to. apply. ~ oe 


- poet the applications.’ 


_ . The Director replied that the righty was solic for 10. Aa acres, ‘but did os | 
ea not declare it invalid as to the rest and returned the papers. Oe te 


‘Thereafter, the applications were approved, and on November! 5 end aa 


7 6, 1957, final Ceciepae were issued, followed by patents Nos, 17 7 821 ae 
- on Detey 17, 1957, and 1177375 on December 9, 1957. : te 
On February 23, 1961, Walker wrote to the Records Section! ‘Berea es 
of Land Management, Washington, D.C., inquiring as.to the balance 


” of. his.scrip.. The Acting Chief, Case Processing Section, informed m Cre, 


_ him, iy Ina letter dated August 28, 1961, that: since he had. never applied “e - 
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for aecnedatiod of the Morgati right as he was ign to do within six 


months of the time he acquired the right it. was too late to pee it 
for recordation. ~ 
- On January or, 1962, Walker in a. ‘letter to the Direstor set forth 
the facts concerning his application and submission of the scrip. This — 
letter was treated as an application for recordation: and: Te] joc 
initially ; and on appeal as set forth above. | 3 
The act of August 5, 1955 , supra, provides: 


. - See. 2. In the case ofa transfer after the effective. date of this Kets by as: 3 
. signment *.* * of a holding or claim of any right recorded under this Act, the 
holding -or claim of right so transferred shall be presented. to the Department 

of the Interior within six months after such transfer, for recordation by it; 

except that where such transfer occurs within the period : -of- two years from 
the effective date of this Act and the prior owner has not complied with the 
provisions of this Act, the owner or claimant by transfer shall. have the re 

mainder of such period or a period of six months, whichever is the longer, . 

within which to present his claims or holdings. for recordation.. 

a er * eo re 
See. 4, Claims or holdings not pr esented for: recordation, as prescribed herein, 
shall not thereafter be accepted by the Secretary of the. Interior for recordation — 
orasa basis for the acquisition of. lands, | : 


_ Pursuant to the authority oranted him by section 6 of ais act. to - 
issue ‘reasonable rules ‘and regulations, the Secretary adopied a 
regulation stating: 7 


_ Persons: who desire to record their holdings or: claims under the act. must 
7 present the. following to the Director, Bureau of Land ‘Management,: Washington 
: 25, D.C., within the time periods prescribed in § 130.6: _ - 
| (a) A statement, in duplicate, captioned. “A pplication ‘for Recordation. of : 
Scrip, Lieu Selection, or Similar Rights under the act of August 5, 1955, (69 | 
Stat. 'BS4) 3 containing the ( 1) name and full post-office address of the applicant, 
_ (2) names and full: post-office addresses of all the owners or claimants of the 
| right presented for recordation, (3) the type of scrip or right presented ( see. 
paragraph (b) of § 180.5), and (4) the acreage of such scrip or right. . 
- -(b) ‘The scrip, warrant, or other. document which evidences their Het provid- 
ing their right i is based on such a document: : 
| -¢€e) A statement, in duplicate, showing the basis of their right, providing the 
' right is not based. on scrip, ‘warrant, or other document. (43 CrR 130.7.) 


The decisions below consideréd Walker’ s letter of J anuary 7, 1962, 
to be his first request for recordation and held it not timely ¢ filed i in: 
view of the statute and regulations. 

This interpretation of the events that had occurred does not seem. 
proper. When all the documents relating to Walker’s right were first. 
in the hands of the Director in connection with his two applications, | 


since they were examined, the right found valid, and patents issued for the | 


lands applied for. The right involved in this appeal is exactly the — | 
- same might aS that recognized as a basis for the patents. ‘The right 
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a December 31, 1963 


ae ie presented to the Director ‘and eae heen, held a an - 
to be valid for the 10. 44 acres applied for, it seems ‘unreasonable. to 
say now that the right to the extent that: it was not then used. was’ not. 
presented for recordation simply because no formal ‘request for rec- 
ordation was made at that time... In the circumstances,. the right: i 1S. 
deemed to have-been presented for. recordation when it was sent’ to the- 
Director in. connection. with Walker S wappucacions and.” is to: be : 
recorded.? : 7 

- Therefore, en to AS ee seed to the Solicitor ate 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Department:-Man- — 
ual; 24 FR. 1348), the: decision of the Division of. Appeals, Bureau - 
(Of. Land Management, .1s: reversed and the. case remanded. for: further 
‘proceedings consistent t herewith. 


/Ennzsr F. Ho : 
- Assistant Soticitor.. ey 


7 oF Dow WADSWORTH We DON FARRELL ANHDER, ‘SR, 
a-29088 oe Decided December 31, (1963 


Contests and Protests—Rules of Practice: : Private Contents 


ae. private contest. -br ought against a. desert land’ entry which alleges. facts ‘not ' 
... -reflected by records of the Bureau of Land Management - at. the. initiation 


- : of 1 the contest which, ‘if proved, would invalidate the entry may. be uphéld ea 
a notwithstanding some of: the facts alleged. may have been ‘nown to: some | 


Bureau personnel prior to. the filing of. the complaint. - 


: . Contests and Protests—Rules of Practice: Private Contests 


aA contest" may be: ‘dismissed: if: not’ properly: corroborated; ‘bute ‘such’ action: ‘will _ 
not. prevent the: consideration: of a second contest. complaint, properly . 
_ corroborated, by the: same party, even though the charges therein are the 
-same.as those contained i in the first. 


Desert Land Entry: Cancellation—Rules of Practice: “Private, Contests - 


UA desert, land entry is properly canceled where the: entryman: ‘fails to answer 
a complaint filed in a private contest against the entry: which charges that. 
the entryman 1 nas, not met the reclamation requirements of the desert land: 
law.. . 


1 The docunients aiieneing ‘Walker’ 'S. uehie’s were transmitted: to. the Director on February 
21, 1957; within the 6-month period’ ‘following the assignment to: -Walker,. but’ were not 
received by: the Director until March 11,1957, after the end-of the period. However; the 


“zeceipt. by the Director was within the 2-year, period following. enactment of the act of 


August 5, 1955; supra, So the een is pep vernen by the excepting clause at the end of 
section: a0E ne act.. aan. sea oo we se 
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_ APPEAL FROM. THE ‘BUREAU oF LAND ‘MANAGEMENT 


- Don. Wadsworth anal Doi Farrell: -Anhder: Sr.; have: each ae ee 


ee pealed to: the Secretary. of the Interior from:a decision dated June 12, ~ - 


-s 1962, in which the Division of Appeals, Bureau of Land. Mafisgamant: 


oe reversed, as. to the: former, a decision-of the Nevada. land office. uphold- = 


ing his private contest: complaint against: Anhder’s desert. land entry, 
and modified and affirmed ‘that part of the land office’s decision can- 
..eeling: Anhder’s entry, allowed under the act of March 3, ASTI, ca a 
ze amended. (48. U.S.C., 1958 ed., sec. 321 et seg:).- | 





E sequent: petitions, ‘appeals, and decisions the entry was. ‘amended to — 


rr include 320 acres, and the life of the entry was extended to August 17, . 


” 1960, and final proof. on the entry was set’ for: and made on that. dite: 


| it was filed in the land office on August 29, 1960. 


On October’ OB; 1961, “Wadsworth. filed a contest parce against 
_ the: entry, charging that the entryman. had. not effectually irrigated 
_. the land and had failed to develop an adequate water supply, construct 
_ the necessary: irrigation system, produce a: merchantable crop, properly 
clear the land, or actually irrigate and cultivate one-eighth : of the 
entry. ina manner calculated to produce profitable results. The:com-~ 
- plaint was dismissed because of the failure of the contestant’s Witness 
‘to corroborate all of the allegations i in the complaint. © ay e 
On’ December .6,:1961, Wadsworth again filed a: esntent ‘istnplaint 


In which he charged that, Anhder had failed to reclaim the land, did. 
ee “hot. have an adequate. water ‘supply, had not; completed | his main ‘ditches ae 
or any laterals, and-had not plowed. the land. deeply enough to. kill the. 


brush. By a decision dated J anuary. 17, 1962, the land office upheld _ 


ate the contest and caniceled the entry ‘because of. the failure of the entry~ | 


| . man to file. a reply to’ the complaint as required by, 48 CFR 99'1.64.°° °°. S 
= The Division of “Appeals,. Bureau ‘of Land. Management, reversed. ce3 
the land office decision insofar as it. pertained to. the contest. because 


<. __ the reasons given as a, basis, for the charges 1 in the contest complaint. rh 
a were already a “matter of record in ‘the Bureau when’ ‘the complaint. ae 


- was filed.”. 48 CFR 991.51." The entry, however,’ was canceled regard- < 


i Jess. of ‘the ‘contest, “because the. officer before whom final: proof. was": 


ae ~made represented the contestee in connection with his entry in contra- — 

swe vention of 48 CFR 210. 18, the final proof testimony of the witnesses. ee 

Was: “inadequate: to. support. the. ‘testimony. of the entryman, and ‘the : 
a entrymen’s, S. own’ Magee showed that he: had: not: met the: require: aa 


-Anhder’s entry was allowed on July 3, 1951, for 240-2 acres: “By: ab = 


— “Th hie Seal to the Secvetury: de aie ca the. on cellaiien ; a | 
- of the entry was justified but requests that he be given.a preferential ote’ 
right to file a new application within 30 days neon the tract has been ye 


> ot estored to > amitey.. 
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"Wadsworth; in  aneneae the, reversal of ie contest, Hee alleges Pa 


| ne no field: ‘inspection. reports: were:.on-record ‘prior: to, Deseinber’ 6, 
1961,. when: he filed, his complaint, and that. his complaint showed far | 
the first time. that, the water: supply. Was. Snadecate ‘and. that. ditches 
had not been completed. or: laterals, constructed, a a 
..I cannot concur in.the.Bureaw’s. finding that. all a the. contestant’s : 
charges. were already.a matter of record, in. the Bureau. -when.the. com- 
- plaint: was. filed....The record shows: that. Anhder: attempted: to-make 


> final proof. on. his entry: on: J uly 16; 1956... On, October 1%, 1957, the 


land-office rejeeted-the proof. hose the: pumping, facilities, On; the: well 
_ were. inadequate, and. sufficient. irrigation ..ditches. had: not heen. in- 
 stalled.to- distribute. the -water ‘on-all of, the: irrigable, ‘portions: of. the: " 


: land. . ‘The entryman, however, “was, granted. additiensl: time 1n- which. ee 


‘to: correct the deficiencies. - Except for. the final proof, filed i in. the land ~ 


: ~ office on August. 29, 1960, there is.no’ further. evidence in. the record. eae: 


ae aS; to the’ entryman’ Ss: ‘compliance with. the: desert. land requirements = ce 
— until:a <field ‘examination.:report:, dated:J anuary, 26,1962... The final. 


ae -- proof: did not ‘show noncompliance with the. requirements’ for:a water ~ = 
= supply. or. the, construction, at irrigation ditches. The field. examina- pe 


: a did not raed a sufficient a Se and that hs ore not. construct 
all of. the. hecessary. irrigation: ditches... It. also. alleged. that: the :eulti-~ - 


oe vated area: observed. by | an. examiner in. 1957. had: almost, completely = : 


= reverted. to its: native state at. the. time: ‘of, the. last. examination, “The. | 
report. further: indicated. that :a. field. examination had, been - made on. 


: ; May D4 1961, : cat. which: time: the- -entryman. : was’ informed. that: his” age oe 
: water. supply. was: aintirely. inadequate... However, no Feporty was made ae 


| ‘examination de ie appear . have a ae a “matter . a aaa o@ 
- the examiner’s reference to it.in his report of January 26;1962. There- 
fore, it. appears’ that when*Wadsworth, filed -his. complaint on.Decem-. °° 
ber 6,1961, there.was no information contained inthe. Bureau’ s records’. 


relative to the adequacy: of. the: entryman’ s-water, supply, or. the CBN. 


ae rat i ae 


Of final pr ae although, the defects ‘leged may. ‘have been known, to 


> Bureau. ‘personnel,-. . Roe eae 


»-The ‘Department; has held. that ae Is: Speen ao a a lechtest, 


eqranlent that alleges, proper: charges, for, a: contest. that are.not.rer . | 


flected. by. Bureau : -pecords. even. though. the complaint. alleges other - 
charges that are reflected by. those records.. Margaret L. Gilbert Vv. 


2 Bob "Hy Oliphant, 0: LDe 128° (1963). ‘Accordingly; Wadsworth’s : rey 


os che hain were é sufficient to initiate a contest. 
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It is, therefore, necessary to consider ‘Anhder’s contentions. in his 
appeal to the Director, Bureau of Land Management, that the land 
office erred in upholding Wadsworth’s contest complaint of Decem- 


7 ber 6, 1961; after dismissing his complaint of October 25, 1961, on the 


ae tachnical: ground: that the statement.of the. corroborating’ vitae: was. 


insufficient. Anhder apparently concluded that since Wadsworth did — 
not appeal the dismissal. of his’ first complaint he could not file an-— 


other complaint on the same grounds. However, the Department | has 


~ held that the’ dismissal of a contest or protest for want of sufficient 


corroboration does: not prevent the consideration of a second com- 


 plaint, properly’ corroborated, by the same party, even though the 

_ charges. therein are the same as. those- contained in the first... Hopely.  _ 

eb ab. Vv. ‘McNeill et al., 17 L.D. 108 (1893); see also Shugren et al. 
vy, Dillman, 19 L.D. 453 (1894). ~The first complaint having been 


found defective, Wadsworth was not obligated to appee| ae dismissal . 
before filing a corrected complaint. ~ | 
~The record shows that’ Anhder was served with: notice of tha com- 

‘plaint. as required by 43 CFR 221.58 and 221. 95.. He did-not file an. 


> answer to the complaint: within 30 days as required by 43 CFR 221.64. 


The’ allegations of the complaint. were, therefore, taken as admitted — 
by’ the contestee, and ‘the ‘case was ‘decided ty the: land offtee without | 
. a hearing-as provided by 48 CFR 221.65. | 


—. °. Anhder’s contention that the land office decision canceling his entry “ae 
~ is invalid because. it was signed by the chief, lands adjudication sec-_ 
tion, is without merit. The Chief of the Lands Adjudication Section _ 


- exercised authority delegated: under ‘the general authority of Re-_ 
organization Plan No. 3 of 1950 (15 F.R. 3174) and under specific dele- 


__. gations of authority to the land office manager dated April. 18,1958 


: (23 F. R. ‘OTT oe and: from the: manager’ dated May 20, (1959. cr F. R. 
4310). : | 
It appears then that Anhder’ S. entry was properly ee because : 
of his failure to answer the complaint. ‘This makes it: ‘unnecessary to 
determine whether the decision appealed from propeny, canceled the 


ca entry forthe reasons assigned i in.that: decision. 
Therefore, pursuant to the authority delegated to the Solicitor by — 


the Secretary of the Interior (sec. 210.2.2A (4)'(a), Departmental 


- Manual; 24 F.R. 1348),.the decision of the Bureau is reversed to the 


extent’ that it reversed the decision of the land office holding the con- 


_ test complaint to be’ sufficient and is affirmed insofar as it affirmed the tgs 


cancellation: Us the aul but for the r reason given m this decision. 


| ErwssrF, Hou;- | | es : 
A ssistant S. niciion. 


fe See ae ea 
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ACCOUNTS 


PAYMENTS | . a : = 
1. ‘Where a DepeeMientad reeuintion requir es that ane filing fee due in 


connection with a request for a 5-year extension of an oil and gas — 
lease be paid before a. certain date, a check for the filing fee (and 


Page 


rental) filed before, but erroneously dishonored by the drawee 


.- bank after, the pertinent date. will be held. to have been: paid. 
within the prescribed time eet 


ACCRETION | | | bts | fe 
ae ‘The rights acquired by the United States t in che > public apmiaine are 


determine] by the common law... Under the common. law, as inter- 


a preted: and -applied . by the Supreme Court, the United. States, 


_wherever it is:'a littoral or riparian proprietor of public. domain, 
‘has a vested right to future accretions and relictions. Because of | 


113 


7 the nature of the Federal system, and by virtue of an express a a | a 
vision of the Constitution, no State can, by legislation or other-' * 


wise, deprive the United States of its right to- relictions* OP 
accretions mein nnn nn a 


% a ADMINISTRATIVE PRACTICE. Sex 
* 2 ‘When, ‘subsequent to the filing ofa Honconaniave offer to lease for 


QT 


oil: and gas, a determination is made that a portion. of the lands. is 
thereafter to- -be: considered within the known. geologic. structure’. : 


., of a producing. field; the administrative practice of ‘issuing sep- — 
| - arate leases. for. the lands within. and. without the. structure. is 
- proper and not in conflict oS the. mineral baie a laws: and. Tegu-. 

TATIONS 3h ein Se oo eee ay eae ied od caaies Doane SENT sf ais Mawsahaaeg 


2 ‘The Director of the Bureau of. Land “Management has. authority. ato |: 


any time to take up and dispose of. any matter pending in a. Jand 
office or to Teview any decision of a subordinate officer--——----—- : 


ADMINISTRATIVE PROCEDURE or 
_ DECISIONS | 


"859 


1. Where the factual: findings upon “which - an examiner’s decision are 


based are stated clearly in a. decision, 18 is not essential that: ‘a 


“separate part of the decision be designated “findings ¢ of fact!”——— 
HEARINGS eo 


iL ‘Where a hearing examiner's Gocizion. contains a . ruling, i in a single : 


a4 


7 sentence, on all of the proposed findings and. conclusions submitted Pao <a 


by a party toa hearing, and the ruling on each finding and conclu- — 
- Sion is. clear, there is no requirement that the examiner. rule. sep-- 


| arately as. to each. of. the proposed findings. and . conclusions 
individually Srna nace enn 
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ADMINISTRATIVE PROCEDURE ACT—Continued 
HEARINGS—Continued 


2. Where the factual findings upon nich an examiner’s decision are — 


based are stated clearly in a decision, it is not essential that a 
Separate part of the decision be designated “findings of fact’”___- 
3. A notice of hearing in a. mining contest case which, in effect, ineorpo- 
rates the charges in the complaint that the land within the claim 


is nonmineral in character and that minerals have not been 


found within the limits of the claim in sufficient quantities to con- 
_ stitute a valid discovery sufficiently complies with the require- 
- ment in section 5 of the Administrative Procedure Act that a 
notice of Hear ing state the matters of fact and law asserted_ Reece 


AGENCY. 


iL Where a an abeanioy in fact or. eer of.a lessee signs an. assignment of . 


. an.oil.and. gas lease on behalf of the lessee, evidence must be 
furnished of the authority of the attorney or agent to execute 
such an assignment ; and. the fact that such evidence has been 
previously furnished in the same land office in connection with 

another: case will not satisfy this requirement if there has been 

“no incorporation in the record of a reference to the casé file 

| number in which evidence of the authority i is fled. 


ALASKA 
GENERALLY. . : eh ee | 
1. Legislative grants must be’ ecuderusd: strictly sealant the ‘Sie 
_lest. they be. enlarged to include more than what was intended.._ 
2. Section 45(a) of the Alaska Omnibus Act permits the transfer of real 


and personal property to the State, if it is determined that a © 
Federal function has been terminated or: curtailed’ and’ has: been - 


-or-will be assumed by the State__.-__-_-.- 
3. The. authority ‘of any: Commission‘ appointed eaisnat to section 


46(a) of'the Alaska Omnibus Act is limited to the. consideration. 


* of factual disputes:only and’ such.a Commission has no authority 
‘to-pass ‘upon questions of law or to resolve disputes pelea 


the proper: interpretation of. the sa aaa iat Some : 


“Coan ‘LEASES AND: PERMITS 


A. An application for a coal prospecting permit under regiilationa issued 
‘pursuant to the act of Oct. 20, 1914, filed after the repeal of 


Page 


ae 


455 


491 


91 


91 


91 


that act by the act of Sept. 9, 1959, is subject ‘to rejection because’ ~ 
of the cessation of authority of this Department to issue permits. 


under the: 1914 act; and, even though the 1959 act extended the 
| provisions. of the Mineral Leasing Act. of Feb.. 25, 1920, to Alaska, 
the. land office. did not. have. any, duty or: authority to. consider the 
| application as one under the 1920 act until some action was taken 


by the appellant to amend the 2 application to come > within that. 


2, A coal prospecting permit application ‘which conflicts with an ap- 


proved: selection made by the State of Alaska under the Alaska 
Mental Health Act is ‘properly rejected in favor of the State 


‘selection, Tegardless of which application was first filed-_------- 
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ALASKA—Continued ea 
EOMESITES | ss oe Page 
1. Where an applicant: for a homesite files a protest against. an applica: Meas 
tion: to. purchase a headquarter site within 80 days after the 
. publication: of the latter application, the protest being based on. 
the: assertion that. the protestant. has a superior right to part of 
the land included in the headquarter: site application, the protest 
is properly dismissed. where the protestant fails, as required. by 
section 10 of the act of May 14, 1898, to commence an action - . 
_within 60 days in a court of competent eee cee to quiet title — 
to the land.i in conflict_-___- Bases Ses Te ees ERA SERRE Ie uu 528 
HOMESTEADS | : ae a 
1, The breaking, . planting. or pweeiing. and. tillage . for a..crop which 
constitute: cultivation: of the soil’ of: a homestead entry must: 7 
include. such acts: and be done in such: manner as to be: reason 
ably. calculated to produce profitable results_____-2----------+-- 128 — 
- 2. A homestead. entry. is properly canceled. when the final: proof. sub- > 
mitted by the. entryman. shows on its face that he did:not.cul- 
_tivate 14g of the entry in the second year. of the entry and... 
a in the third year and thereafter until final proof was submitted-_ 128 
8. The act of Sept. 14, 1960, quitclaimed to the patentee all right, ~~ 
a title, and inter est in ‘oil and. gas deposits reserved. by the United . 
States in lands in the Kenai Peninsula in Alaska on which all | 
_ requirements. for..a. homestead patent had. been met prior to J uly 
23, 1957,. except for. submission. of acceptable. final proof ; ‘the act 
“did not affect the mineral reservations to the United States in 
lands. which. were pelle under. the homestead. laws prior . to ae . 
' J uly 28,. AOST cou Ea OE Rt ary a Pe Ser Se ~ 859 
4, Where a homestead settler ‘on unsur a public land in . Alaska 
4 “initiates his homestead claim, by settling upon the land while it ~ 
was subject. to the homestead entry. of another and ‘subsequently pte 
‘files notice of such settlement in the land office after relinquish- _ 
ment of the prior entr y; his rights attach instantly on the filing 7 
of the relinquishment of the existing homestead and are ‘superior «~ 
to the. rights of a homestead settler who files his notice’ of setile- 


7 ment and settles on the land subsequent to the relinguishment--.. 378 - 
oO. This: Department has no authority to relieve homesteaders of the | 
residence requirements of the homestead: laws._.___-----.~__-- 44d 


6. A leave: of: absence. froma settlement claim in Alaska may be raat a 
only if the applicant: has-established: his residence on the claim:_ 441 
7. Final: proof: under: a- settlement. claim: in Alaska: is not acceptable 
‘where it does:not show: that the homesteader-established his resi- 
dence. on. the. claim. wn 6. PIOnEDS after. ae his: notice.-of | 
,. S@URGMON ou cee oot ee ei bie ee is AOE 
8, Land embraced: in: a‘:recorded: settlement: claim: in: Alaska .is: not 
available. for: homestead‘ entry. and'an.application to make:home-. | 
-gtead entry. on-such land must: be: rejecteds 2-2 ee |= 4 
9. Although the rights of a: homestead: settler ‘on public: lands covered 
., by .an-existing entry: attach instantly’ on: the- relinquishment:.of 
the prior entry and are superior: to; those: of settlers.or appli- 
-eants initiating’: their : rights later; .such ;.a: settlement. is. never-— 
theless. subject: to the: superior: right: of-a contestant who secures = 
the. eae of. the. Ir ae aa ee ae eee 4TS 
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| HOMESTEADS—Continued re PON tee | Page 
. “10. An. allegation ina private contest. complaint filed immediately after . 
_ ' the end of the second entry year which charges that the entry- 
man failed to have: under cultivation Ue of the acreage meets — 
the requirements of. the regulation that a contest complaint. must — 
‘ allege in-clear and concise language the. facts. which constitute. ; 
the grounds for the ree Sate e463) 
INDIAN AND NATIVE AFFAIRS ye Pe, ee ESE S | 
1. Lands in Alaska which have been withdrawn by Executive order for 
~ Indian purposes or for the use and occupancy of any Indians or | 
_ tribe, may be leased for oil and gas development pursuant to--~:. 
“the act of: Mar..3, MOOT tesa tei - 166 © 
| 2. The Annette Islands reserve in Alaska was: specifically created asan 
Indian reservation by section 15 of the ‘Act of Mar. 3, 1891 — 
(26. Stat, 1101; 48 U.S.C. sec. 358), and is’ leasable for mining 
purposes ‘under the provisions of the Act of ee 11, 1988 (52 - | 
| ‘Stat. 847; 25 U.S.C. sec. 396 a-f) _--------__- ar hse ee oe 868 
‘LAND GRANTS AND SELECTIONS io Se cn | 
| i. An application fora coal prospecting permit under regulations fasted 
pursuant to the act of Oct. 20, 1914, filed after the repeal of that. 
act by the act of Sept. 9, 1959, is subject to rejection because of | 
_ the cessation of authority of this. Department to issue permits 
- under the 1914 act; and, even though the 1959 act extended the 
~ provisions of the Mineral Leasing Act of Feb. 25, 1920, to Alaska, 
the land office did not have any duty or authority to consider the 
‘application as one under the 1920 act until some action was taken 
by the appellant to amend the epee ton, to. come within that 8 
taste 3 / 451 
2, An application by the State to select lands under the. Mental Health 
Act is not defective because. it does not contain a showing as to. . 
: ‘the situation and potential uses. of the selected dandss 24. te. 451 
 &. A: coal prospecting permit . application: which: conflicts with an ap- | 
proved selection. made by the State of Alaska under the Alaska 
Mental Health | Act is properly. rejected. in. favor. of the State . 
selection, regardless of which application was. first. eee - 451 


. “MINERAL ‘LEASES. AND PERMITS tobe Fag 3 

1.. The Annette Islands reserve in Alaska was - specifically mck as 
-an. Indian reservation by section: 15-of the. Act of Mar. -3,/1891 | 
(26 Stat. 1101; 48. U.S.C. sec. 358), and is leasable for - mining 
‘purposes eader the provisions of the Act. of ee ‘i, ies We | 

Stat. 847: 25.US8.C. sec. 396 a-f) 2-2 863 
oe An application - for a coal prospecting. permit under edison page 
_. dssued pursuant.to the act of Oct. 20,.1914, filed after the repeal 
.-of that .act by the act of Sept. 9, 1959, is subject to: rejection: be- | 
-eause of the cessation of authority of this Department to issue — 
-permits.under the 1914 act; and, even though the 1959 act ex-_ 

_. » tended the provisions of the: Mineral. Leasing Act of Feb. 25, 

. 1920, to Alaska, the land office did not have any duty. or authority 

to consider the application.as one under. the 1920 act until some 
| action was taken by the. appellant. to’ amend the arplcarion to. | 
-come within CL |, eee OE eR eS eC eae eR Oc meee a 451 
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OIL AND GAS LEASES eee : > he Page co i 


we 4. The language ‘and legislative History oi the: act of Mar. 3, 4927, ee 
together: with: the avowed: purpose: of- establishing a uniform 
policy “for leasing all Executive order .reservations. for Indian 
' purposes compel: one conclusion that the: adel act: is nopmeae © to 
’ landy ‘in. Alaskaseu2.2. Daa EES LOO Lies ae NES OR OS AA Ee EL nn, SS 16T 
2. Lands‘in the“ Tyonek: ‘Reserve: pispaesoie Hesevaleny. in: Alaska : 
“which were: ““* * * withdrawn from disposal, and reserved for 
. the U.S: Bureau of Education -*'*:*” by Executive Order :No. 
2141, Feb. 27, 1915, were “* * * withdrawn for Indian. pur- 
poses or for the use and. occupancy or" * = Indians eee roe 
within the meaning of the act of ‘Mar. 3 aro nares 167 
POSSESSORY RIGHTS — ah ee 
1, Where an. applicant for a . homesite files a piatest against an appli- 
- -eation to: purchase. a. headquarter site within 30 days after the 
7 publication, of. the latter application, the protest being based on... 
- _ the assertion: that the protestant has.a superior right to part. of Pane 
; : the. land. included in the. headquarter | site. sapplication, the. pro-| 
test’ is: properly” ‘dismissed. ‘where. the protestant - fails,. as. required ego 
by: section: 10° of: the’ ‘act: ‘of ‘May., 44, 1898, : to commence an action = > 


within 60 days’ in a court of compete jurisdiction’ to quiet: title” 2s — ; - : . = 
to the. land. in ae eee ee aes DOB eo ily ee 


3 STATEHOOD ACT: | ate ee reer ae ee io 
1. The legislative history. of seetion 6(e). ‘of the: act’ of July 7 1958, 
Coa tr clearly indicates that Congress intended ‘to limit. the application mo 
| : of ‘section 6(e) to transfers. of: property, real and personal, which 
i has: been used solely for the purposes’ of conserving and protecting are 
~ Alaskan fisheries and wildlife under the provisions of the State 


‘ laws cited ra the atta —————s2 = - ae aaa ae ee OL a nea 


APPLICATIONS AND ENTRIES 
GENERALLY ag: i eae : 
ee Where final proof on a ‘gasert. Jana entry i is. rejected within two y ysctat ore 
after: issuance of a. receipt for the’ money: paid: with: the ‘proof : 
and new proof: is filed and ‘is ‘rejected and the entry canceled ‘in | aa 
- part within two years after. the new proof is filed but more than’ < 
. two years ‘after the. receipt was issued, the entryman is not entitled © 
to a patent iyieua i to on 7 of the act ie Mar. 3; 1501. 506 
AMENDMENTS: °° 


», a. An amendment. of an oil and gas offer +6 ‘change the description 

of land sought for leasing to include the correct designation of a 
legal subdivision owned by the United States::within a-reservoir.: =. .: 
area in place of a previous designation of a subdivision. not-... 

_ - Within. the reservoir area and not. owned. by. the United States. 

_- Should not: be rejected. as. a substitution of one tract of. land for 

. another which requires , the filing of a new offer, where it: appears 
that the offeror intended originally. to apply. for the land described 

in the amendments. 202.7 ta a Seager Eee ee . 512 
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‘APPLICATIONS AND ENTRIES—Continued 
PRI ORITY 


oe assertion’ ‘that. the: protestant’ has: a: superior: right:.to. part of the 
-. land included in the headquarter site application; :the'protest is 


| | ce “Page 
‘4. Where an applicant for a: homesite: files:w protest: ee an one = 
a tion: to: purchase a ‘headquar ter: site*within 30: days after the-pub- — 
is Lication-of: the ‘latter: application, the protest: being based.on.:the 


.. properly dismissed ‘where :the protestant ‘fails, as required:-by 


section 10 of the act. of May 14, 1898, to Ccommence-an: action within | 
«60: days in a:court of competent: jurisdiction to. quiet title to: the 
ae land. in. ici clara apreket ens aeiestee aces ke aie Ge CTE 


BONNEVILLE ‘POWER ADMINISTRATION here’ aged 


1. The Secretary. of the Interior has ‘author ity i construct tr ansmis- 
2 sion lines which would be used to transmit to ‘markets ‘outside - 
“thé Pacific “Nor tliwest pone ‘Benerated in he United ‘States 


2. The Sécretary of the Taterior is under no’ ‘statntéry: geographic limi- 


tation’ of ‘authority to constr uct’ ‘such: transmission lines ‘other 
than ‘the limitation’ in ‘thé Bonneville’ ‘Project “Net that transinis- 
“sion must be within economic transmission’ distance ---_-- 


‘BUREAU ‘OF: INDIAN: AFFAIRS | ee ae ae eh 
“1. In-the absence of the- sector or concurrence lot the: sebrcuey of 


Agriculture a Public Land Order purporting to exclude-certain - 
lands from a. national forest and reserve them -under the juris-. 


_. diction of. the Bureau of, Indian. Affairs is. ineffective. to. vemove 
“such lands from .the jurisdiction of. the Secretary ‘of Agriculture, 
-. and: a. purported Jease. of such. lands. approved by. the, Assistant 
., Secretary. of, the Interior pursuant: to: the, Navajo-Hopi Rehabili- 

tation Act of Apr. 19, 1950 es Stat. 44; 25 U.S.C. sec. 631. et seq.), 


DS NY are se tiara eo Se eee 


BUREAU OF LAND MANAGEMENT 


1. The. Director of the. Bureaw of ‘Land. Management. has, Sitnoney at | 


» any. time to take. up ‘and, dispose. of any, matter, pending i in a.land 
_ office or to review: any. decision of a subordinate officer_.__._ Seta! 


2. The Director of the Bureau. of Land Management i is, not. limited in. his | 


.. consideration..of an. appeal, from .a.land: office. décision. to the par- 
ticular question raised by that appeal. He. may, even in the ab- 


sence of an appeal, take up any matter pending in any. land office. . 
and dispose of it without waiting. for a decision by the local 
* _ land, Oth aap AE TEPC TREE IT 


BUREAU: ‘OF RECLAMATION 
. CONSTRUCTION » a 


| : 1, The ‘Secretary of | ‘the Interide has siathionity ‘to coristruct transmis- | 


“gion lines which would be. ‘used to transmit to markets outside 


“the ’ Pacific Northwest power generated in the United States ‘Co- 


~Tumbia River Power System of the Pacific Northwest- eateee ts aie 


D2 


23-7 


2a 
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BUREAU OF SPORT FISHERIES AND WILDLIFE . 
GENERALLY | 


under. section. 8 of the Aquarium, Act..is discretionary and, not 
aula tGey: re as Ee Se eee ee 
2. Where the Janguage of.an Act.is silent on the. question. of. ‘Interest, 


-_ resort must :be. had. to. the. legislative history. of. the: applicable | 
ne _ statute» Se aco a SAI RAGES VOX UME GU sa A , 


. COAL LEASES ‘AND ‘PERMITS 
APPLICATIONS. — 


BAT 


ee GR . Page 
Le The. inclusion of an interest component. in. establishing. user ede, ; 


514 


B14 


ee An application. for s a coal prospecting permit under ‘regulations dasued - 


_ pursuant. to the act of Oct. 20, 1914, ‘filed. after. the repeal ‘of that 


act by the act of Sept. 9 1959, is. subject to rejection. because of 


_ the cessation of authority. of. this. Department, to. issue permits oe 
_ under the 1914 act; and, eyen though the 1959 act. extended the’ — 


7 : provisions of the Mineral Leasing Act. of Feb. “25, 1920, ‘to Alaska, 
_ the land office did not have any duty or authority. to consider the. 


; “application : as. one under the 1920 act, until some. action was taken ° 


by. the . appellant t to amend the application to. come within that 
oe CT bse 2 a ae i ce ee as 
2, A coal prospecting permit application which conflicts. with an. ap 


451 


__proved selection.made by the State of ‘Alaska under the Alaska’ 


Mental Health Act is properly rejected i in favor. of the State selec- 

tion, regardless of which application was first pec 
PERMITS. _ - | iy atl: | Cie 
1. An ‘application for. a. coal: prospeating ‘permit. is. properly. rejected 
_ where information becomes available as to the existence. and work- 

~ ability. of. coal. deposits | in the. Jand. after. the, filing. of the. appli- 
—eation St eee eases Sneath ye EUS TO eT eC Ere 


COLOR OR ‘CLAIM OF TITLE 
GENERALLY | ee 


1. Where a color of title ‘application is ‘filed for an island i in a river and | 


149 


and the only color of title or claim of title relied upon by. the “‘ap- = 


plicant must be founded upon a patent and subsequent conveyances 


issued for abutting lots on the river bank and upon an‘interpreta- ~ 
tion of State law that such a conveyance of riparian’ land ‘carries’. .- 


-. title to the island; the ‘application must'be: ‘rejected where it ap- 


pears that the interpretation of State law was:changed’ before‘the | | 
- yuuning of the 20-year ‘period ‘required for a coe in. ners ae M 


7 . under the Color of ‘Title Act:2-2L.2t4) lull se | 
42, A. decree of a: State court holding that the:owners::of: riparian’ lends 


145 


. have title to -portions ‘of ‘a’ ‘specific: island lying 2in!a navigable. |: 


-- gtream opposite the riparian Jands and ‘that:title:.to*the:island | 


lands passes with a conveyance of the riparian lands: is: sufficient 


| te constitute color of title to support a color of title claim,-and, it..:. 
__: is immaterial whether, subsequently conveyances are made of, the, s 


_Tiparian | lands as including parts. of the island Or. without. men- 
. tion of the island epee pe net 
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coLoR OR CLAIM OF. TITLE—Continued - 
. GENERALLY—Continued 
3. A general rule of law followed by a State thatthe owner of riparian: 


-jand on a navigable ‘stream has title to an unsurveyed island lying 


"Page Ss 


- between the: riparian land and the thread of the stream does not — 


in itself, in the absence of a ruling by a State court‘as to a -par- 


'tieular: island, give the riparian owner color: of title to. the ‘ar- 


A CUM 1 ASAIN ee pe 7 


198 


4, Color of title to portions of an island based upon a decree res a. ‘State wees 


court, which holds that riparian owners on the bank of.a navigable . 
stream own such’ portions of the island as are included within. ‘ 


lines drawn from the riparian land perpendicular to the thread ee 


; ‘of the stream, does not extend to portions of surveyed lots on Such 


| island which fall outside such lines << fea Sh a ah PA 


5. AX patent issued: pursuant. to a color or Gaim of title must be in, the : 
name of. all those claiming an interest in the land or in the name — 


of a person designated by all claiming an interest in the land... 


«6. A color of title application | filed under the provisions of the Color of | 
- Ditle Act of Dec. 22, 1928, is not thereby automatically entitled 


“to consideration as an application under the act of Feb: “19, 


Fax oo 


been less than the 20-year, good faith, peaceful: adverse possession 


required. by. statue. a Sed es ea ee , 


1925 ee es Be aie 6 ee eRe fhe yn ne ene, 
A color of. title class 1 application must ‘be rejected when. there has*.- ' 


498 


447 


500. 


8, Where a class 1 applicant under the Color of Title Act has not held 


the land applied for himself for 20 years, he can purchase the land ~ 


a only if his possession: to the date he learned of his defective title - es 


7 when added to that of his immediate predecessors equals the stat- 


~—-utory’ period, and’ such possession meets the ree of the 


act. Ss a a i 


_ 9 When a holder of public land under claim or color of title learns that notte 
his title is defective, the 20-year statutory period is inter- : 


: _Tupted and any later applicant under the Color of Title Act must | 
_ demonstrate that the. statutory requirements have been met 


_ thereafter. Se ae 
"APPLICATIONS . | 


1. An application for a: catane hesed’ on color of title must ie Signed, by | 


the applicant for patent and an applteation signed by.an agentis = 
446 


“a PrOperly -Tejecled 222s ons ee ee 


501. . 


2. A color of title application. filed Gude the provisions of: the Color of 5 


_ itle Act of Dec. 22, 1928, is not thereby ‘automatically entitled 


- to consideration as an application-under the act of Feb. 19, 1925__” 
3. . color. of title ‘class 1 application must be rejected when there has 


~been less. than the 20-year, good faith, peaceful adverse possession 
required: by Cae aera ae eo ae 


GOOD FAITH | 


“4 1. AD application. to purchase public land under the Color of Title ‘Act is 


~ properly rej jected where the applicant shows only that his grantor 


- went on the land and occupied it without any apparent right and — 


the applicant occupied the land under a conveyance from. his 


grantor for much less than the 20 years required by the Color of a 


500 


500 
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COLOR OR. CLAIM OF. TITLE—Continued 


GOOD FAITH—Continued Fi tn es Ne a Reet, el su Page er 


. - Where a color.of title application is. filed § 40%: an island i in @ Yiver. and 7 
eo: the only color. of title or claim of title relied upon. by. the. applicant 
a must.be founded upon. a patent.and. subsequent. conveyances issued . 
. for: auras lots on the.r river bank and. “upon. an, mnterpretation: of | 
< to the island, the. application. mine. be: ed where. it ‘appears fo 
. that, the interpretation: of State: law. was changed. before, the. run- 
ning. “of. the. 20-year, period. required for. a holding in. good: faith . 
<a under the Color. OF: Title (Biba riemteherin onc atin 145. 


"CONSTITUTIONAL LAW 


-L The rights acquired by the. United, States i in the public domain, are 
7 determined by. the common. law. ‘Under the common, law, as in- | 
7 | ‘terpreted and applied by. the Supreme, Court, the United States, . 
; wherever it is a littoral or riparian proprietor of. public domain, - 
- has a vested right to future accretions and relictions. Because of - 
7s the nature of the Federal system, and by. virtue of an express pre. 
- vision. of the Constitution, no State can, by. legislation or other-. 
__ wise, deprive the United States of its, right to Telictions. or 
, accretions woreenpnnnpne cen gna seca cssneo epee a, QT 


CONTESTS AND: PROTESTS (See also Rules’ of Practice) 


od. A contest brought against a homestead entry which alleges only facts . 
~ reflected by the Bureau records to constitute a charge relied upon | | 
_ to invalidate the entry is properly dismissed as to such charge.- 128 
2 Where final. proof on a desert. land entry i is rejected within two years yo 
after issuance of a receipt for the money paid with the proof and . 
new proof is filed and is: rejected. and. the entry canceled. in: ‘part | 
= within two years after the new proof. is filed but more than two 
| years after the receipt: was issued, the entryman is not entitled to cs 
a patent pursuant to section ve of the act of Mar. 8, 101 oem 506 co 
3. A private contest. ‘prought against a ‘desert’ land entry which alleges | 
- facts not reflected by: records of the ‘Bureau of ‘Land Management | 
: at. the initiation. of. the contest which, if proved, would invalidate — 
~~ the entry may be upheld notwithstanding some of the facts alleged a 
i may have been known to some Bureau a personnel prior to the filing = 
- pote complaint 2 ete ee 587 
4, A contest may- be dismissed if not. properly ‘cdreoboraged. but such = 
~~ aetion will not prevent: the consideration of a second contest com- 
plaint, properly corroborated, by the same party, even though the ee 
/ charges therein are the same as those contained: in: ‘the ‘first__-2  68T 
CONTRACTS oo i. . | 
«ACTS oF GOVERNMENT a see aa : ea 
cies A claim for additional ‘compensation « on. “account, of. ‘bindrances, for = 
which the Government is responsible. that. arise after the making — 
of, the contract, and so. do not amount to. changed conditions, that. 
_serve principally to increase the volume of work in time needed _ 
_. for achievement of the result. prescribed. by the contract, rather — 
. than to defer the calendar date by. which. such, result can: Teason- - 
ably b be achieved, and that are overcome in.a manner r voluntarily ss 2 
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VON TESTE -poutuued 
“ACTS OF GOVERNMENT—Continued 


' ¢hogen’ bythe contractor, ‘rather ‘than in’ a manner required by 
- Government personnel; is a Claim for breach of contract of a type 
‘as to which there is‘no ‘applicable ‘notice requirement in or under — 
- the standard form of’ Government construction’ ‘contract ‘(Claim 
’. AMT): pe Oe Vig Mahala Bac Gurricere aleaeine ea ey e 


2. A contractor who undertakes to string a transmission line with a new 


“g A ‘contractor. ig entitled to reimbursement for expense actually and ; 
; reasonably incurred. in complying with a direction of the. Gov- 

. ernment to perform. work in advance of the date when performance 

As ‘due. ‘It follows. that a contractor who has encountered. an ex~- 
“cusable cause of delay, who has requested an extension. of time. 

on account of. such cause, who has been denied an appropriate 

| extension, who has. been instructed to complete the work within.a | 
lesser time than. would have. been available if an appropriate 
“extension. had been. granted, and who complies. with that in- 
_ struction, is entitled to reimbursement for expenditures, such , as 
_ the cost of working. under adverse weather conditions, that could 
‘have been saved if an appropriate extension had been granted. 
_ Where, however, the Government directs that the work be acceler- . 
- ated, but. the contractor in fact does not accelerate ‘its perform- 
_ance,. no. additional compensation. is allowable (Claim G-2) pane 


-cvariety of ‘conductor furnished by the Government ‘is entitled to 
“additional: compensation ‘on account of work stoppage ordered by 
the Government in order to: facilitate | inspection of the Govern- 


“Page: 


242 


ment for the correction of such defects, removal of obstacles: Odi, OSes 


acceptable performance interposed by such defects, and other 
_ measures necessitated by their presence or suspected presence. 
~The contractor, however, is not entitled to additional compensa- 


7 tion for expenses incurred i in devising and. using reasonable string- 
ing procedures needed because | of novel qualities of the -con- 


ductor, ‘rather than because ‘of defects in its fabrication, or for 
losses” incurred. in unsuccessful attempts to follow the procedures 


; customarily applied’ in the past to the most nearly comparable 
7 varieties of conductor, since by ehgaging to string a new variety 
‘of conductor the contractor assumed the responsibility to ascertain 


whether the prevailing methods of stringing .would- work well... ~- 


with the new. product and, if not, to. find and adopt, methods that : 
would. (Claims. B-2, B-3, ci through C4, . and D-1 through 


~ ADDITIONAL COMPENSATION: re we bi Reumied ; 
4 An appeal involving a claim for additional Goi penisa ton} based on. the. eee 


2. The ‘additional compensation to be paid’ ‘as ‘damages for breach of 


* eontract ‘or: as an equitable adjustment under a contract may 
"properly be measur ed by the difference between the costs: “that 
“would: have been incurred by the contractor if the job had not 


2435- 


245) 


_ contract price for deleted work not performed will be denied where ee 
. the contractor fails to submit evidence of the costs of materials - 
“and labor claimed to have been incurred, in a anticipation of the per- 


formance of ‘the deleted ‘work_--_=- ae oa a es ee Be 
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CONTRACTS—Continued 3" eG. 7 a. ee hee eo Are 
_ ADDITIONAL COMPENSATION—Contimed = iia eit ieee sats APage 
.. been: affected. by. the: ‘compensable event: in. suit, and ‘the. cone: cna ek 
were: “necessarily and reasonably..incurred by: -the. contractor: in 
performing: the job under :the circumstances. under: which:-it ac- — 

tually had:to be; performed aS: & result: of.such: compensable event. 
The “total cost”: method: whereby the. sum:to be paid is: measured 
7 merely by the difference. between the amount bid. by the contrac- 
tor,, without: regard to. its reasonableness, and. the costs. actually in- 
-eurred,: in: performing: ‘the ‘job, without :regard to, what. caused . 
them, is unaeceptable: 1 in: ordinary circumstances (Olainis. And 


3. the expense of -measures andertaken for: the. purpose. of. performing : .: 
extra work. ‘resulting: from..a::change ordered ‘by - the. .Govern- : 
- ment, or: of overeoming: hindrances. resulting .from. a: -breach: of 
contract by. the. Government, is allowable to:the. extent: to: which . 
- the expense: was actually. and, reasonably. incurr ed,. and, henee; if: 
- Such measures. were: actually and. reasonably. undertaken. during 
. the winter, and the cost: incurred. in, performing them. at. that. time 
-. of: the year would be allowable.’: When the measures: SO. under- . 
taken. form:an: integral component of. a: Series of, operations. that 
is. pushed, wholly or partially, into. the winter as a necessary con- 
— sequence - of the incorporation. of such measures within the ser Les,’ 
the compensation-due the contractor also includes the amount. by > 
which the cost of the subsequent operations in. the series was in- 
 ¢reased. through their - ‘projection into an: unfavorable season 
secure ee 244 
APPEALS | eo ee ae ee ee 
a A communication from a contracting officer to-a' contractor, inorder 
to amount to a ‘decision, must, at least, be so worded as to fairly amet 
: and reasonably’ inform. the contra¢tor that a deter mination under |. 
“the “disputes” ‘clause is ‘intended 240s) 6525 . 163 
2. A Government-furnished property ‘clause which states that the Gov-. os 
ernment: will make “every reasonable. effort” to deliver materials 
“so as to avoid any delay in the progress of the contractor’s —_ 
work as outlined in his construction. program, fs but: that if the: 
contractor is delayed “because of failure of the’ ‘Government to 
make such’ deliveries” the. only form’ of adjustment: allowable 
will’ be a time: extension, is to be ‘construed: as ‘making the con- 
tr actor’ Ss right: to monetary compensation for. ae delay’ in delivery. ; 
turn upon whether the’ Gover nment. made every’ ‘reasonable effort |. — 
‘to deliver materials by. the’ time when they would be needed: and 
is also to. be construed as making ‘the construction program sub-__ 
mitted by” the contractor the. criterion, in general, for determining eas 
“the time when materials would be needed.’ “fa failure’ to make 
| timely delivery is proved, the burden of: offering some reasonable 
explanation for the delay rests on, “the. Government, and, if ‘it 
, offers no such explanation, the contractor is entitled toa finding 
; that every reasonable’ effort was not made ( Claims C-5 and 


2) pS ee ee eee ee aoe 
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» APPEALS—Continued ge Se Bes S Me resi aa eR OE The, WET D 
“8. The ‘limitation: upon the :time :for:: ccna er ie cessed: ‘by. the -. 
“Disputes” clause.of the standard forms of Government ‘contracts — 
_ ‘is jurisdictional: An appeal from:a- decision: of the: ‘contracting 
. officer must: be: dismissed’ if it was: not/taken before the end of 
. -- the: thirtieth’ day. after the’ receipt: of thé:dedision by the-contrac- __ 
0. $0, OF: before: the end. of the next business day if tHe thirtieth: 
. a “day falls on a Sunday or: Federal holiday; unless: ‘the appeal: in- 
| “volves only questions of law. ’ Such limitation. may t not De waived 


“Or extended once'the 30 Oays Nave Pune oe SP 


Under. a Government contract. that contains the. usual torn of. “Gdis- 


Page 
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Berea clause, an appeal from a findings.of fact and decision of the” r | 
‘contracting officer must be dismissed: if the notice of appeal was | 


not mailed or otherwise furnished to the contracting officer within 
“the 80 days specified in the contract- 202-5 see: Aap 


“The timeliness of an appeal is: governed by. the time elapsed. between 
<the date when the findings: of fact and decision were received 
by the contractor. and the. date when the notice of. appeal was. 
"mailed by. him ‘to the contracting officer. The circumstance that 
: ‘the! last. ‘day of. the appeal period: falls: on a: fas memati is! ane. mae 
os ~- terial and does not extend the appeal period:: aie oe ae ae re 
“When a: contract appeal invelves a disputed issue of fact, each many 


.ds entitled to a hearing for the purpose of. offering evidence upon 
“such issue, and, if either party. does request.a heari ing, a decision 
upon the merits of the appeal without holding the requested hear- 


~ ing would be premature. The rules and procedures of the Board 


> An interlocutory decision upon a contract appeal denying. a antler: to . 


405 


405 


‘dismiss the appeal for lack of timely notice or protest, or denying 2 


= a motion: for summary judgment, leaves. the appeal open. for the 


- presentation of' evidence. upon: all disputed questions of material ear 


fact, including such a. question. as. whether. the Government. was 


| preiudiced: by: lack. of. timely. notice: or protest____-__-__- Sone 


Ta. ‘determining. whether a notice of appeal.:frem a: decision of.acon-— 


484 


tracting. officer states with sufficient ‘particular ity the grounds, of _ 


_ ‘the. appeal, the notice is to be. read, in conjuuction with docu- | 
ments contained in the appeal file that are referred ‘to. in the 
| notice pi ecae eda oe ee A ee ae oe te ; 
The mailing of a ‘Supporting brief in a contract appeal. to. the Board 

of Contract Appeals instead of to the contracting officer is not SO. 
_ fundamental an error as. to necessitate dismissal of the appeal_._ | 


10. Where a contract appeal. presents. a genuine issue of material fact 


"over, which the Board of Contract Appeals has jurisdiction. (such 

_ as the issue of whether a changed condition was encountered ) 
that. has not been submitted for decision on the record without 
a. hearing, the contractor is entitled to a hearing at which evi- 
_. : dence. may be offered. with respect to such, issue : A motion. to 
_” dismiss the appeal for failure to state a case on which any. relief | 
could: be granted by the Board: will. be: Aenied___._-- eens 3 


479 


479 


en ee BBB 


CONTRACTS—Continued 
BIDS » % = a fae, ee 96 
Generally © oe Meese he ase Page fe 
1, ee additional censation to be ead as ae uinte for breach of con- a 
. tract or as an equitable adjustment under a contract may properly — : 
“be measured: by. the difference between the costs that would: have 
' been incurred. by the contractor if the job-had not been affected by | 
. the, compensable event in suit, and the costs. that were. necessarily 
and reasonably. incurred, by the. contractor. in performing the . 
job under. the circumstances under. which it actually had to -be 
performed as a result of such compensable event. The “total — 
cost” method whereby the sum to be paid is measured merely by —  - 
the difference: between: the:amount-bid by the contractor, without ae 
7 regard to. its. reasonableness, and the costs actually incurred in. 
- ‘performing the job, without regard to what caused them, - is un- | : 
acceptable 1 in | ordinary circumstances (Claims: Aqd and A-2)--~- — 22 
“BREACH, | ae — a i we i _ 
1. A claim. tor additional compensation | on. account of ninananees foe } 
- which. the Goyernment is responsible that arise after. the making 
of the contract,.and so do not amount to changed. conditions, that 
Serve principally to increase the volume of working time needed 
_ for achievement of the result prescribed by the contract, rather 
_ than to defer the. calendar date by. which such result can reasonably 
-. be achieved, and that are overcome in. a-manner voluntarily chosen - 
. .by the: contractor, rather. than in:a manner required by Govern- — 
_. -ment personnel, is a claim for breach of contract. of a type as:to .— 
_ which there is no applicable notice. requirement in or under.the | 
_. gtandard form of Government construction contract (Claim A-l)_ 242 
2. A contractor who. undertakes to: string a transmission line with a- new 
variety. of conductor. furnished by the Government is entitled to 
additional ‘compensation on account. of. work: ‘stoppages ordered | 
by the Government in order to facilitate inspection of the con-- ._ 
--duetor for. fabricator-caused defects, repairs. ordered: by .the Gov- | 
_ernment for the. correction: of such defects, removal of obstacles — 


to acceptable. performance interposed; by. such. .defects,. and other = ss a 


measures.- necessitated ; » by their “presence. Or: suspected: ‘presence. ba 

The. contractor, however, is not entitled. to additional compensation 
for expenses incurred in devising and using reasonable stringing : 
procedures needed .because-of novel qualities of. the conductor, _ 
rather than because-of defects in its fabrication, or for-logses _ 

incurred. in unsuccessful. attempts to. follow the procedures custo- _ 

a marily applied - in the. Past to the most nearly comparable varieties —_ 
of conductor, since by engaging to string a new variety. of conductor _. . 
the contractor assumed . the | responsibility to ascertain whether 
‘the pervailing. methods of stringing would work well with the _ 
new product. and, it” not, to find and adopt methods ‘that would os 

- (Claims B-2, B-3, cl ‘through CH, and ‘D-1 through D4)_-- 243 

8. In the absence of express warranties. or convenants by the Govern- 

oe _ment,.a construction contractor is not entitled to additional com- 

, pensation for a delay caused’ by the failure of another contractor ie | 

| ae perform, within the time set by his contract, work that is a. nec- 1 eee 
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Baeeth ontinued 


essary antecedent for availability of the construction site, unless 


. CHANGED CONDITIONS 


“4, A ‘claim for additional compensation on account of hindrances for. . 
"which the Government is responsible that arise after the. making 
of the contract, and so do not.amount to changed conditions, that 
 gerve principally to increase the volume of working time needed 
_ for achievement of the result prescribed by the contract, rather 
‘than to defer the calendar date by which such‘result-can reason- 
* ably be achieved, and that are overcome in ‘a manner voluntarily | 

- chosen by-the contractor; rather than in-a manner. required by Gov- 

: ernment personnel, is a claim for’ breach ‘of contract ofa type as 

ic to which there is no applicable notice requirement. in“or under the 

‘ gtaridard form of Government construction contract (Claim A~1)_- 

2. wee a contract appeal presents a:senuine issue of material fact: over. 
-i~vhich the Board of Contract Appeals has jurisdiction (such as the 
- jssue’ of whether a changed condition was encountered) that bas - 
“not been submitted for decision on ‘the record ‘without -a hearing, 
‘the contractor. is entitled ‘to .a hearing at which evidence may be 
ee offered: with respect -to such: issue ::A modtidn’to distiiss ‘the appeal -- 
“for failure to state a case! on which any relief: could be granted 
by the Board: will be denied iz is. ee bee 


3. Allowance of an equitable adjustment for:a changed: condition is ‘not 


 roduved merely because’ the changed. condition‘ also amounts ‘to - 


fan’ -actionable: -‘misrepresentation: of breach:of warranty. 02 


64, The design; methods and’ détailsof the work, as‘described in'the draw- 


“ings. and: specifications, may ‘properly be taken into account-in de- | 
: ‘termining whether ‘changed conditions exist; since they ‘constitute 
--avsource that-can give rise: to inferences, “where ‘factually and 

logically justified, concerning the physical: conditions: which the 
- contractor was entitled or bound ‘to expect would: be encountered, 
and with which the physical conditions’ actually encountered ‘are | 
‘tobe compared_--——-~------+-=+. oa ace ee ee . 


CHANGES AND EXTRAS 
ds An appeal involving a dain for additional compensation based on n the 


contract price for deleted work not performed. will be denied 


_ ‘where the contractor fails to submit evidence of. the costs of 
| materials and labor claimed to have been incur red in anticipation 
of the performance of the deleted Work. 2 ett pk ae ar 


| 2 A contractor who undértakes to string a transmission line with a new 


“variety of eondtictor furnished by the Government is entitled to . 
“additional compensation on account of work stoppages ordered by . 


hoes Page ’ 


the delay was due in some way to fault on the part of the Gov-- _ 
ee ernment. “The awarding of a coutstruction contract,-or the issu- 
“atice of notice to proceed thereunder, in circumstances where the 
S Government knows thatthe antecedent* work will not be finished 
by the time when ‘the construction site will be: needed, in-the ordi- 
“Tary and economical course of Gontract’ performance, may be — 
Sufficient basis for a finding that the delay was due'to fault of 
“the Government: (Claim ee | 


495 


495 


495 
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CONTRACTS—Continued 
oe CHANGES AND EXTRAS—Continued 


the Government in order to. facilitate a petion of. the pontnetore me he 

_ for fabricator-caused: defects,. repairs ordered by. the Government Ra | 

. for the correction. of such defects, removal of.obstacles to accepta- 
ble performance interposed by. such defects, and other measures | 
és necessitated by their presence or suspected.presence. .. The. con--) i Bs 

_. tractor, however, is not. entitled to. additional. compensation for 

. expenses incurred in: devising. and using. reasonable Stringing pro- 

_ cedures needed. because of novel qualities of the conductor, rather 

_ than because of defects in its fabrication, or for losses incurred — 
in unsuccessful attempts to follow the procedures customarily ap- 

plied in the past. to the most nearly. comparable varieties of con- ' 

, auctor, since by. engaging to string a new variety of conductor the — 
“contractor assumed the responsibility’ to ascertairi whether the 
prevailing methods of. stringing would work well with the new 
| ‘product and, if not, to find and adopt methods that would (Claims , 3 
 -‘B-2, B-3, C-1 through C4, and D-1 through D-4) SE ee ee 2948 

3. A contractor is entitled to ‘reimbursement for expense actually and 

reasonably incurred in complying. with a ‘direction of the Gov- 
ernment to perform work in advance of the date when perform-. : 

ance is due. It follows that a contractor who has encountered an 
excusable cause of delay, who. has Tequested an extension. of time’ - 
.on account of. such cause, who has been denied an appropriate. ex- 

: tension, who has. been instructed. to complete the work within a 
lesser time than would have been available if an appr opriate ex- 

. tension had been granted, and who.complies with that instruction, 

. is entitled.to reimbursement for.expenditures,.such as the cost of 
. working. under. adverse weather. conditions, that could have been | 

‘saved if. an appropriate extension. had been granted. Where, how- 
ever, the Government directs, that. the work. be accelerated, but the 
contractor. in fact does. not accelerate its. Derormanes, no addi- 
. tional compensation is.allowable (Claim CO) ee BAG 
CONTRACTING: OFFICER - Fe ee eas eres soreness - 
1. A communication from: a , contracting officer. to: a contratior, in order | 
to amount to a decision, must, at-least, be so wordéd as to fairly — 
and reasonably inform the contractor that:a determination under -- 

_ . the “disputes” clause is intended ii. i) i ee | 168. 
2. When the contracting: officer’ makes a decision under the’ “disputes” | 
- -clause,:-he acts in a ‘quasi-judicial: capacity. ‘The ‘decision must 
“pepresent: his own judgment, rather than a determination dictated 

- to him by another not authorized by the terms of the contract. ~ 1638 
8. Under a contract for the clearing of the right-of-way fora'transmis- 

sion line which (1) prescribes specific standards to ‘govern ‘the 

clearing, (2): authorizes the contracting officer to-issue special in- | 

_. structions for areas presenting special problems, and (3). states — 

-. general: objectives to ‘be achieved. or safeguarded ‘through: ‘the 
clearing, the contracting: officer may permit deviations from ‘the 
‘specific standards ‘by: virtue‘of his. authority to issue special in- 

structions, ‘provided such: deviations:‘are in keeping swith ‘the gen- 
eral objectives stated in the contract (Claims. Ad and. ai saaand — 242 
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CoNTRACTS—Continued me | ae 
‘CONTRACTING OFFICER—Continued = 
4. Final ‘delivery, final acceptance, and final payment: dé not eee to : 
divest the contracting officer of his authority to act under the con- 
> tract. Hence, these one are not an absolute bar to allowance 
0) age Ma 621) Kc Gaertn en ret on tbe orestenr eS 400 
5. When a claim fora iincestanaton a under a contract is presented to the 
* eontracting officer, it is the duty of the latter to make an impartial 
' and objective determination of all questions that are ‘directly 
relevant to the extent of the delays upon which such claim is 
- founded____—-_---_-_---=--- 2 nnn 436 


CONTRACTOR | 
1. Under the standard form of Government construction pontrnct. the 

risk of loss on account of increases in the cost of the job that are 

not the product of any compensable act or omission of the Govern- 
ment, but that. are caused mer ely by the encountering of bad con- 

~ struction weather, whether normal for the season of the year. 

- involved or sufficiently abnormal to constitute an excusable cause 

_ of delay, rests upon the contractor ee A-3 and G-2)..2-2---- — 243. 


- DAMAGES 
Generally - ic. RL. Bs fe : is 
ee The additional T-compénsation t6 be. paid as damages’ for. breach: Pe 
2 contract or as an equitable adjustment under a contract may . 
ae properly be measured ‘by the difference between the cost that 
would have been incurred by the contractor if the job had not 
been -affected. by the compensable event in suit, and the costs © 
that were necessarily: and reasonably incurred by the contractor 
in performing the job under the circumstances under which it 
| actually had to be. performed ‘as a result of such compensable — 
event. The “total cost” method whereby: the: sum to be paid is — 
~ measured merely by the difference between the amount bid by the: 
a - contractor, without: regard to its reasonableness, ‘and the costs — 
actually incurred in performing the job, without regard to what — 
-- eaused them, is unacceptable in. - ordinary circumstances (Claims a 
~A-1 and. | ee eee SEPA Ve ID: sae rt 72 ae ek VR ee «242 
= The expense: of measures’ cmrdertaken for the purpose of: @ cartormaing ; 
extra work resulting from a change ordered by .the Government, 
or: of overcoming hindrances resulting from. a breach of contract - 
_-by the Government, is allowable: to the extent to which the ex- 
pense .was actually and reasonably incurred, and, hence, if such 
measures. were actually and reasonably undertaken during the 
winter, the cost incurred in performing them at that time ofthe. | 
year would be allowable. When the measures so undertaken 
.- form: an integral component of .a series: of operations that is 
_ pushed, wholly or partially, into the winter as a: necessary con- 
sequence of the incorporation of such measures within the series, 
_the compensation: due the contractor also includes the amount by 
.. which the:.cost of the subsequent operations in the series was in- 
creased - ‘through their projection. into an- unfavorable season 
(Claim G2) —--- == n-ne ee ee aeiesmie eae 
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-CONTRACTS—Continued® | | = SS sae 
DELAYS OF CONTRACTOR "Page 
a - The duration Of a time extension for an excusable cause of delay | is | 
-- governed by the extent to which the-excusable cause either. in- — 
creases the amount: of: time required for . performance of the 

- contract. work as a whole, or defers the date by which the last | 

: of that work will be reasonably capable of completion. -Depend- 

- ing upon the way in which the excusable cause affects the con- 
-tractor’s operations, the time extension may be either longer, as _ - 
in some cases where ‘the job‘ is’ projected: into bad: weather, or 

ia shorter, as in some cases where part of the job is unaffected, than 

the period during which the excusable cause: was operative. — 

_ Among: other. considerations, regard. must be had for the possi- 
bility that the impact of the cause of delay might have been 

'. avoided: or shortened by the contractor (Glau under headings | 

3 : “Mand P, and Claim G1) 22... 25-2.) 3. os eee eee cesses 244 
2. In the absence of countervailing considerations: the time’ extension nea 
| alowable for. an excusable cause whose’ primary effect upon the | 
job is to increase the volume. of the work remaining to be done, 

. rather than to defer the time.when the doing of that work will 

- become practicable, may appropriately be measured by dividing the 
average daily work capacity of the contractor into the volume of 
work added to the job by the excusable .cause. In the absence 
of countervailing’ considerations; ! the. time’ extension’ allowable: 
for an excusable cause that puts off the date by which the job 
could otherwise. have been brought: to an end with reasonable 
efforts, for a time roughly equivalent to the duration of the period 
‘while extra work is being performed, or- while work is being pre- 
vented by the Government, or while some other excusable cause 
‘is operative, may appropriately. be ‘measured by: the duration. of 
such period (Claim. H-3,.F¥-3 and H-7)-2 2... 244 

3. When a claim for a time extension under:.a contract:is ereccated toss > 
‘the contracting ‘officer, it:is the duty of the latter -to' make an. 
impartial and objective determination of all questions ‘that: are. 

- directly relevant.to.the. extent of ‘the delays upon which : ‘such 
. claim is founded.--__.-.-.-1-- =~ nan pe ee -436 
DELAYS OF GOVERNMENT Ea a So as 

1, A Government-furnished property clause which states that the Gov- 

“ernment will make “every reasonable effort’ to deliver materials 
“SO as to avoid any delay in the progress of the contractor’ s work 
as outlined in hig construction program,” but that. if the con- 
tractor is delayed “because of failure of the Government. to make | 
such deliveries” the only form of adjustment alowable will'be a — 
time extension, is to be construed as making the contractor's. — 
right to monetary compensation for a delay in delivery turn | 

-. upon whether the Government made every reasonable effort to = 
deliver materials by the time when they would be needed; and > 
is also to be construed as. making the construction program sub- 

_. mitted by the contractor the criterion, in general, for. determining 
the time when materials would be needed. Ifa failure. to make 
_ timely delivery is proved, ‘the ‘burden of offering some reasonable 
explanation: for the delay rests on the Government, and, if it offers 
no such explanation, the contractor is entitled to a finding that _ 
every reasonable effort was not made (Claims C-5 and E2)---- 244 
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“CONTRACTS—Continued | Sees es Me Lae ee 
_. DELAYS OF GOVERNMENT—Continued a ee ee. Me 2 SE "Page | 
2, The duration .of a time extension for an edeusuble cause: oe Peper Is-> .: 
- governed . by the. extent .to which the excusable cause either -in- 
-- creases the amount of time required. for. performance of the con- 
tract work as a whole, or defers the date by which the last of 
“8 . that.-work -will. be reasonably capable of completion... Depending 
upon the way in which the excusable cause affects the contrac- 
..tor’s operations, the time éxtension may be either longer, as :in 
«Some .cases. where the job is projected into. bad weather, or 
. Shorter, as in some cases where part. of the job is unaffected, 
. than the period during which the excusable cause was:operative. 
_.. Among other considerations, regard. must be had for the possibil- 
_ ity that the impact. of the cause of delay might have been avoided 
» or shortened by the contractor: ae under. iste Hand Fr, | 
ae OYiG Clalit A ee oc a wu. 244 
3. In the absence of countervailing pa ara the time. Saat oe * 
» allowable for an excusable ‘cause whose primary effect upon the | 
» job. is to increase: the volume of the work remaining to be done, 
rather than to .defer.the time when the doing of that work will 
~ become. practicable, may appropriately. be measured by: divid- 
ing the. average: daily work capacity of the contractor into the 
_. Volume of work added.to the job by the.excusable cause. In the —- 
. absence: of. countervailing considerations, the time extension al- | 
- lowable for an. excusable cause that. puts..off the date by which 
. the:job could otherwise have been brought.to an end: with reason- 
| able efforts, fora time roughly equivalent to the duration: of the 
- period while.extra: work is being performed,.or while work. is 
--being. prevented. by the Government, or while some other excus- 
- able cause is operative,-may. appropriately be measured by the _ 
,:. duration of such period (Claims H-3, F-3 and ¥-7 Vincennes 244 
_ 4, In. the..absence -of express warranties-or covenants by the Govern=. __ 
-_. Ment, a construction ‘contractor.is not entitled to additional .com- 
pensation for a delay caused by the failure of another.contractor 
to perform, within the time ‘set by his contract, work that is.a. 
_Mecessary antecedent for. availability. of the construction site, 
- unless the delay was due in some way to fault on the part of the. 
Government. The awarding of a construction contract, or the 
_ issuance. of notice to proceed thereunder, in circumstances where . 
the Government knows that the. antecedent work will not be 
: finished by the time when the construction site will be needed, 
Jin. the ordinary and economical course of contract performance, 
“may be sufficient basis for a. finding that the delay was due to - 
fault. ot the Government (Claim. G-2)_. Heute seouws, Wetec. Ae 
| DRAWINGS “Ween ¢, ke | 
1. The design, fisthods. ‘aud: etal: of ‘the ees as. described in. the 
"drawings and specifications, may properly be taken into account 
. in determining whether changed conditions exist, since they con- 
 Stitute.a source that can give rise to inferences; where factually 
-and logically justified, concerning .the physical conditions: which 
' the. contractor was entitled or bound to.expect would be encount- 
ered, and with which. the physical conditions eon: encount- 
ered are -to be compared.——+----.---~--~~---~ eee Be se, “GAO 
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_ CON TRACTS—Continued 
INTERPRETATION 


mt, A site. examination provision in a-constr iotion conieeces ‘may. phave es Ee 
. effect of incorporating by reference into. that contraect those:por-. | 
+ tions of the specifications of a contract with another contractor 
that have to do with work the. performance of which is a neces- 
_. Sary antecedent for performance of .work required. by. the -con- 
_.gtruction contract, if the condition to. be created or removed. by 
_ the antecedent work is a- condition that falls within the scope 
of the site examination provisions, and if the stage of completion .... 
of the antecedent work during the bidding period is not such as. | 
: | admits of its qualities ‘upon completion being forecast through ate 
visual inspection alone (Claim A-1)----~-- ede ee Le eS 242. 
Zz: Under a contract for the clearing of. the right-of-way for a transmis- - 
_ Sion line which (1) prescribes specific standards to. govern the 
clearing, (2). authorizes, the contracting officer to issue special 
instructions for areas presenting special problems, and (3). states . 
| general objectives ‘to be achieved or safeguarded through the - 
clearing, the contracting officer may permit deviations from the 
~ specific standards by virtue of his authority to issue. special in- 
| structions, provided such deviations are in keeping with the gen- . : 
eral objectives stated in the contract (Claims A-1 and A-2)_____ 242. 
3. Ay. provision in a contract for the stringing of aluminum ‘corductor | 
on a transmission line to. be energized ata very high voltage which . 
states that the contractor, if. he elects against stringing the line | 
under tension, may use lagging to prevent the conductor from 
being dragged over the ground or other obstructions where there i is - 
_ possibility of damage to the conductor” means that enough lag- 
- ging” must be used to forestall any ‘reasonablé possibility of dam- 
‘age to the conductor through contact with the ground, and re- 
quires the use of sufficient lagging to keep the conditetor entirely 
clear of the ground where, but only where, the terrain is so 
fraught with hazards that avoidance of all. contact: between: it. . 
and the: conductor is. needed, as a: practical. matter, to forestall 
any reasonable. possibility of damage to the latter (Claim B+1).. 248 
4, A Government-furnished property clause which ‘states that the Gov- 
ernment will make “every reasonable effort” to deliver materials 
.“so.as to avoid any delay in the progress of the contractor’s work . 
_ as outlined in his construction program,” but that if the contractor 
‘is delayed “because of failure of the Government.to make such. 
deliveries” the only form of adjustment allowable will be a time 
.-extension, is to be construed as making the contractor’s right to 
“monetary. compensation for:a delay -in delivery turn upon whether 
the Government made every reasonable effort to deliver materials 
py. the time when they would be needed, and is also to:be:con- 
 gtrued as making the construction program submitted: by the. con- - 
tractor the criterion, in general, for determing ‘the time. when 
‘materials would. be needed. If a failure to make timely delivery 
is proved, the burden: of offering some reasonable explanation for — 
the delay. rests.on the Government, and, if it offers no-such :ex- 
- planation, the: contractor is entitled to a finding that every rea- ST 
qeonanle; effort was not made Sicaeans C5 and ie ae 244 
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- CONTRACTS—Continued | | 
|. INTERPRETATION=-Continued — | og BRR SER ge a ae 
5. The parol evidence. rule does not preclude the introduction of parol tei 
evidence for the: purpose of showing whether a particular docu- . 
ment was or was not adopted ag an integration of the contract 
between the: parties. Nor does it preclude the introduction of 
_ parol evidence for the purpose of showing that prior to the date 
borne by the integration a contract had actually been made, which | 
"was subsequently pee into or aipcherect by the ee eo — 426 


NOTICES . 

SF A claim: for additional: compensation. on | account. of hindrances for 
which the Government is responsible that arise after the making — 
of the contract, and so do not amount to changed conditions, that 
serve principally to increase the volume of working time needed 

for achievement of the. result prescribed by the contract, rather 
than to defer the calendar date by which such regult can reason- 
ably be achieved, and that are overcome in a manner voluntarily 
chosen by the contractor, rather than in a manner required by 
Government personnel, is a claim for breach-of contract of a type 
as to which there is no applicable notice requirement in or under 
the standard form of Government construction contract (Claim 


2. The right of a contractor to compensation is dependent upon timely 
compliance with a protest. provision in the contract. This rule is 
not absolute but.subject to exceptions. Under certain conditions 
failure to make timely protest may be waived by the contracting - 
officer. The failure to waive is reviewable by the Board of Con- 
tract Appeals. One of the factors to be considered in such review 
is whether or not the lack of timeliness is prejudicial or injurious 
to the Governments. uo 22 esos atch ee 400 


PERFORMANCE | 
re A provision in-a contract for the stringing of aluminum conductor on 
a transmission line to be energized at a-very high voltage which. 
states that ‘the contractor, if he elects against: stringing. the line 
- under tension, may use lagging “to prevent the conductor from | 
being dragged over the ground or other obstructions where there 
is possibility of damage to the conductor” means that enough 
lagging must be used to forestall any reasonable possibility of 
‘damage tothe conductor through contact with the ground, and re- 
quires the use of sufficient lagging to keep the conductor entirely 
- clear of the ground where, but only where, the terrain is so | 
fraught with hazards that avoidance of all contact between it and 
the conductor is needed, as a- practical matter, to forestall any y 3 
reasonable possibility of damage to the latter (Claim B-1).W0____ 2438 
2. A contractor: who undertakes to string a transmission line with a new _ . 
variety of. conductor furnished by the Government is entitled to 
- additional compensation on account of work stoppages ordered by 
- the Government in- order to. facilitate inspection of the conductor 
for fabricator-caused defects, repairs ordered by the Government 
. for the correction: of such defects, removal of obstacles to ac- 
ceptable performance. interposed by such defects, and other meas- 
ures necessitated by their presence or suspected presence. The 
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_ CONTRACTS—Continued | : ne Wee Mg fe 
_ PERFORMANCE—Continued | SE eyo eee Bes Bey Page 
-.- contractor, however; is not. entitiea. to additional: : coninensntfoue . 
for: expenses incurred. in devising and using. reasonable stringing © 
procedures needed: because. of novel..qualities of the. conductor, 
. rather than because: of defects:in.its fabrication, or for losses in- 
- curred in unsuccessful . attempts to follow the procedures: cus-.- 
- tomarily: - applied - in. thes “past. to: the. most. nearly. comparable 
- varieties of conductor,:since by- engaging to string a: new. cvariety 
of conductor: ‘the contractor assumed the responsibility to. ascertain 
whether the prevailing methods of stringing would work.well with 
.. the new: product and, if not, .to find and adopt. methods. that 
_. would: (Claims. B-2, B-3, C-1 through - C4, sand. Ded: through 
a De) on ae Se aes Sees 24s. - 


1, The ‘right of a coueraRie to compensation is ‘dependent upon ‘timely. 
OS compliance with a protest provision in the contract.’ This ruleis — 
not absolute but subject to exceptions. — Under certain eonditions 
failure to make timely protest may be waived by the contracting 
officer. The failure to waive is reviewable by the Board of Con- 
: -tract ‘Appeals, One of: the. factors to be: considered: in: ‘Such’ review 
vig. whether or not the lack of timeliness is prejudicial or injurious . 
to the Government-.---2.0-2-0 02-22 o2 ee. 400 
_ SPECIFICATIONS | | | Oe ge Ee 
oe A site examination provision in a construction contract may have the 
: effect: of incorporating by reference’ into that contract: those por- 
‘ tions of the specifications of a. contract with another contractor 
_- that have to do with work the performance of whichis a’necessary _ 
~ antecedent. for perfor mance of work required by the construction ‘ 
"contract, if the condition to be created or removed by the ante- 
oo cedent work’ is a condition that falls: within the scope of the site 
= examination: provision, and if the. stage. of completion of the 
antecedent work during the bidding period is not: such as admits. se 
. Of its: qualities. upon. completion being forecast through visual in-.” eg 3 
spection alone (Claim BOD) ent oe San ea eo e ee se di | ye 242° 
-Q.: ‘Under: ‘a contract for ‘the clearing of the right- -of-way for a ‘teapamis-” 
sion line which cL) prescribes: specific. ‘standards to: govern the . 
bs clearing, (2) authorizes the contracting officer. to issue special 
“instructions for areas presenting special ‘problems,. and (3) states 
general objectives to. be achieved or safeguarded through the clear- = 
ing, the contracting officer may permit deviations from the specific : 
standards by virtue of. his authority to issue. special instructions, ° 
provided such deviations are in keeping with the general objectives Sin 
_ stated in. the contract. (Claims A-1 and a9 era TOE aon am —: 242 
Bs The: design, methods and details of the work, as descr ibed i in the draw- _ 
“-- Ings and specifications, may. properly. be taken into: account in de- . 
termining whether changed conditions exist, since they constitute ce 7 o : 
“a source that can give rise to inferences, where factually and — ane 
a ‘Togically: justified, concerning the physical. conditions which the’ > 
contractor was entitled or ‘bound to expect ‘would be encountered, : 
. ‘and -with: which the: physical, conditions: actually: encountered are a 
os be COMPATCD aaa 495. 
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-CONTRACTS—Continued | 
_ UNFORESEEABLE CAUSES . Re ae ca ee 
4. Under the standard form of Government construction contract, ‘the 
“risk of loss on account of increases in the cost: of the job that are 
. not the product:of any compensable act or omission of the Govern- 
“ment, but that are:caused merely by the encountering of bad con- 
-gtruction: weather, whether. normal for the season of the year 
? involved or sufficiently:abnermal to constitute an excusable cause 
of delay; rests upon the contractor: (Claims A+8 and G-2)_Lin222.- 248 
2. The: duration of a time:extension for'an excusable: cause of delay: is | | 
“governed ‘by the: extent ‘to which the excusable cause either in- 
_-- eteases the amount of time required for performance of the coen- 
tract work as a whole, or defers the date by which the last of that 
.. work. will be. reasonably. capable of completion. Depending upon 
the way in which the excusable cause affects the contractor's |» 
. operations, the.time extension may be either longer, as in some: 
_: eases. where. the. job is projected into bad. weather, or shorter, 
as. in some cases where part of the job is unaffected, than the 
a . period | during which the excusable cause was: operative. Among 
/, other considerations, regard must be had for the possibility that — 
...the. impact. of the- cause of delay might have been avoided. Or 
_, Shortened by: the contractor oie under headings E and Ff, and 
a, t/oOMAI MGI) on ct os See ee eRe e Ly iek, ae 244 
WAIVER AND ESTOPPEL | £8 so 7 
i The right: of a. contractor. to compensation is dependent. upon ney Se 
of compliance. with a protest provision in the contract. This rule is 
n not. absolute but subject to.exceptions. Under certain conditions 
. failure to make. timely protest.may.be waived by. the contracting 
. officer... The failure to waive.is. reviewable by the Board of Con-— 
tract Appeals. One of the factors to be considered in such review 
. is whether or not:the lack of timeliness is pr eee or injurious 
to the Government..__--------------- Sita ee meee es --- 400 — 


DESERT LAND ENTRY 
. GENERALLY oe 
fe Where final proof on a desert land entry. is rejected within two years ae ie 
after issuance of a receipt for the money paid with the proof — 
_ and new proof is filed and is rejected and the entry canceled im 
part} within two years after the new proof is filed but more than 
| y two years: after the receipt: was issued, the entryman is not en- 
titled toa patent pursuant to section 7 of the act of Mar 3, 1891_- 506 
| (CANCEELATION Beets? oe ul be, Gites ods -7 
* Be kw desert Jand-. entry. is Ee es canceled hare the eee fails 
_.to answer a complaint filed in a private contest against the. entry 
- which: charges that the ‘entryman has not met the reclamation - :. 
»-Tequirements. of: the: desert land LAW ee tei - BGT: 


"EMINENT DOMAIN: 


yap “Where land offer ed by. a ‘State in Ss ence for public land, pur stun 
to section 8 of the Taylor Grazing. Act, as amended, has been. used 

_ by the. Department. of the Navy. for several years under leaseholds 
; Sequited through condemnation proceedings and the Navy’s. ussee 


INDEX- DIGE ST - 


EMINENT DOMAIN-—Continued 


has: depressed the value of the State’s land; the valiie of the ‘na? 


for: ag DUEnORe of dean whether the ied and selected 


rae 


'- to be paid for the land by the United States in proceedings brought 
“to condemn the’ fee---_---- ec Soe De eee aes nie eee ee 


EXECUTIVE ‘ORDERS AND PROCLAMATIONS 


bg4 


1, Lands in the Tyonek Reserve (Moquawkie’ Reservation) in in Alaska” i 


which were “* * * withdrawn from disposal, and: reserved for the ~* 


~ U8: Bureau ' of Education ae He 97 by ‘Exécutive Order ‘No. 2147, -) — 


~ Feb. 27; 1915, were “* * * withdrawn for Indian purposes: or for 
‘the use and’ occupancy of * * * Indians: * * * within the canine 


of the act of Mar. 3; MOST fue rs LO ET Oe ee cs 


2. Although ‘the Secretary of the Interior is : ‘by’ Executive Order No. 


= 10355. authorized’ to. exercise the power of the President. to- with- . 


| draw: and reserve public domain and other lands owned or con- 


_ trolled bythe United States, including the authority to modify or 

_ revoke past or future withdrawals or reservations, such power... 
cannot be exercised. over. lands ‘in, a. national forest. without: the. | 
a ave Ce or: concurrence: of, the eaes of janetc as .Tre- . 


| FEDERAL EMPLOYEES AND OFFICERS - 
AUTHORITY: TO BIND GOVERNMENT | 


| . 1; Reliance. on information or. advice furnished by an employee of. a. land 7 
office will not. confer any right, or interest that is not pr ‘ovided = 


by. A ce perenne beeen apeiron 
_ FEES (See: also Accounts) me 


pe ke Where a Departmental regulation requir es that the filing fee due in 


connection with a request. for a ‘5-year extension of an oil and 


. gas lease be paid before a certain date, a check for the filing fee. 
- {and rental) filed before, but er roneously dishonored by the 
__drawee bank after, the pertinent date will be held to have been | 
= “paid. within the prescribed time 4.020 82a | 


2: The inclusion of an interest component. in establishing user agrees 


~ or fees under section 8 of the Aquarium Act is discretionary and | 


| not MB OOREOR ys Lees 


8. If interest is to be considered, ‘the’ ‘Secretary : would: need to. ‘deter- 


" mine the proper interest rate and the effect the increased charges 


. -would have in collecting sufficient revenues to meet the ‘specific eee 
ao obligations of section 8 of ie es Acta woes 


FISH: AN D WILDLIFE SERVICE 


167 


429 


359 


113 


514 


514 


"als Although. the Fur: Seal. Act of 1944 eioitnits phe taking Gb Sea. oltens - 


_ there is: no. international agreement.or:treaty,. which can.be found, 
. as & basis for the protection of sea otter either. at sea or ae 


. : ‘the territor ‘ial waters. of. the; United. States_ Heemeeees ie ae ao 3 
2. The. intended purpose of the Fur Seal Act of 1944 was to te 
sBemsons. ‘under the serine of:the United. 1 States... 
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FISH AND WIDLIFE SER VICE—Continued 


_.Acts taken: as.a-whole.-was to. protect sea otters.in the high seas 


. and. leave: the Fog aleHon.0 of, sea. otters within the three-inile. limit 


tO -CNGs SIN eS Sos 5 ee te 
A, The ¥ Fur Seal Act of 1944 fully protects fur seals both on the 2 high seas 


; ‘GRAZING PERMITS AND. LICENSES. 


-ADI UDICATI ON 


tL The: failure. of. a range mane er to connie with fhe. departmental | 
-; regulation which requires him to notify. an owner of base:property — 


. of-an adjudication and allocation of range. privileges by. registered 
~ mail, allowing a right of protest, and, upon issuance of a final 


vag dees “eee Rage 
3. The -Congressional intention of the Fur. Seal and. Alaska Statehood 
— 407 


and within the territorial waters of the States One eee OO oe 107 


; ‘decision after protest, allowing a right of appeal, does not nullify... | 


. an. adjudication and: allotment. otherwise proper: if, in. fact,. . the 
_ owner does. protest..and. appeal as. pau the proper notice had 


., been, ibe canara apa a Bienes eet ee ee eee 
APPEALS | | 


369 


1 ie range user who appéals oe a - dedision’ effecting a reduction in his : | 


~ allotment: of Federal land for grazing use is entitled to graze in 


. the ‘area - allowed -to ‘hint ‘béfore' the ' proposed reduction * while: his" i 
UPC RL. 1S i fe 


369 


2. A decision by a hearing examiner denying a. motion to vacate. a ‘de ag 
_ cision of a district manager of a grazing district on only one of — on 

- thei issues raised by an appeal from the district manager’s decision 7 

and indicating that a hearing would be held on other i issues raised 


~ by the appeal is not a final disposition of the appeal but is in the 


nature of an interlocutory decision which is not appealable prior... 


_ to the rendering of a decision by the hearing examiner on the * 
~ merits of. the whole appeal, ‘and an appeal from such a decision 


will be dismissed as prema tore <n oo e 


3. Where a hearing examiner limits testimony to one of the issues raised 7 


by an appeal to him from a decision of a district manager of a 


grazing district, renders a decision thereon, and orders a hearing: 
on. the remaining issues raised by the appeal, an appeal. to. the. . 


| : Director, Bureau of Land Management, from the hearing exam- 


888 ae 


“~iner’s decision on that:phase’of the: appeal.may -be.deferred until — 


_ the hearing | examiner renders his decision on the . remaining. 
issues. eas Sera NEE See eae BOE OEE Na Pee Avene RAM One easel 


“APPORTIONMENT OF FEDERAL RANGE. 


1. A voluntary agreement.among the users of tie: Federal range. in a 


. particular area which is approved by the Bureau of Land Man- ; : . 
- agement or its predecessor, the Grazing Service, does not effect ss 


‘a: permanent division of the range which nullifies the responsi- 


‘pility of the Department. to pac aecua: the rights of: Penk 
Pon the .Wederal vanee 2n0 32 a ee 


369 


we, ‘Where. the Bureau of Land: icacoment personnel made a- range eG 
“survey and: determined: grazing capacity in accordance with ac: -_ 


oes - eepted-practices, their conclusions will be accepted in’ the: absence 


of evidence that their findings were improperly determined ; — 


_ however, at there is substantial evidence that in a subsequent: 


INDEX-DIGEST oe BAS 


| GRAZING PERMITS AND LICENSES—Continied’ 9° A as | 
\ APPORTIONMENT OF FEDERAL RANGE—Continued ee “Page | 
” year the ‘Tange does - not: have ‘the: capacity ‘attributed to it ‘by. 
the survey and that. a permanent change in- the: condition. of the 
ES range’ ‘may ‘have occurred, ‘a recheck: of the range Will be: ordered a 
‘to determine the present capacity of the range-.._22 2-22.22 -_- : hc 
a & eDormltlee may properly be required to confine his grazing. opéra-: 
' tions..to:.an: allotment. even- though: it ‘may: not have : ‘the: forage: . a. 
- to gatisfy- his. licensed ‘demand : ‘pending : a ‘recheck: of the - Tange 
to determine its grazing: i a ae ee a 369 7 


‘BASE PROPERTY (LAND) 
: Dependency by Use 


1. The failure ‘of. a ‘licensee. of the Federal range to ‘reaiiest, grazing 
“privileges. or nonuse ‘to the extent of. earlier. licenses ‘supported 
‘py the same base property. for two. consecutive years reduces the | 
» qualification. of the base. property to the extent that it has" “not 
‘been: covered. by: the requests’ for: two ‘consecutive | yéais, even) 
though the qualifications of the: base : ‘property’ have: not ‘peen 
~ formally adjudicated _—————-———---—-- = anne eee 
a2 The 1956 amendment. to 43 CFR 161. 6(e) (9) ‘is'not so. clear in imean-. a 
sing: as to: warrant’: ‘holding : that - “one ‘who has” ‘been - “given - ifor® 
- many years grazing privileges. on the basis ‘of 90 percent’ Federal » 
“range use’ will lose Class I base property qualifications ‘computed. 
on a. 100 percent Federal range use because: he fails: ‘after’ the 
adoption of the 1956 amendment to ask for privileges: ‘computed: ®: 
on a 100° percent, Federal: range. use BASIS sso seeigen stent! 360 


HOMESTEADS (ORDIN ARY) 


APPLICATIONS 


1; Land embraced in a recorded settlement elaim in \ Alaska ’‘i is. 3 not. sivail- 
_ able for homestead entry and. an application to. make homestead 


| entry on such land must be PO ere 444°. 


| 2 CANCELLATION OF ENTRY - 


“4. A. homestead. entry. is eens: canceled. weiens ‘the final Rens sabe | 
mitted by the entryman shows on its face that he did not culti--...- 
vate Vg. of the entry in. the second year--of the entry: and: VY = 
in the: third year and: | thereafter until, final 1 proofs Was: submitted. pe 

- CONTESTS: Sh ga deh AE SP eer’ Nit ncakt a ie eed: aa ef 
ne Although the: jiants Of 3 a. Homestead settlér on S pubtie’l lands covered 

z by an existing entry attach instantly on the rélinquishment of the 
- prior. entry and are superior to those of settlers or applicants: -- ee : 

. initiating their rights later, such a settlement. is. nevertheless . — 
subject to the superior right of a. contestant, who. secures. ‘the 
cancellation of the entry asaek- Seeds aa ciate Sea reat cee ee “S AT >. 

2. An allegation in a private contest complaint filed: immediately after” 

| ‘the end of the second entry year which charges that the entry- 
“man failed to have under cultivation Ye of the acreage ‘meets 
the requirements of the regulation that a contest complaint. must 
~ allege in- ‘clear: and concise language the facts which constitute 
one ‘grounds for the Cae Se a8 
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HOMESTEADS (ORDINARY) —dontinnss eas 
CULTIVATION ae RE 


‘FINAL PRO OF :- 


1. Final: proof weet 2 aeiradent: ee ‘in: Alaska: is: not aeceplanle 
where it does not show that the. homesteader established his resi-. 
dence on the claim within six months after: filing: his: notice of . 


ee Shes lg gee. Se nage 
“L The breaking, . planting or speding, and. tillage £ fore a. “crop. "which con-. | 

. stitute cultivation of the. soil of.a. homestead entry must include . 

_ such acts. and be. done in such manner as to be reasonably. caleu- © | 

lated. to peganes pecntalile Hel Rs conereni pee ee ~ 128 | 


eRe ee je tee 


settlement i an a AK 


LANDS SUBJECT TO 


Be Land embraced in a recorded settlement claim in Alaska i is $ not avail: so 


i ‘able. ‘for. homestead. entry ‘and an ‘application to make homestead’ : 
- “entry: on such land niust: be USE Croco cert a : 


‘RESIDENCE . 


1, This Department han no . authoney. 6: tee Noimeatenders: of, the 


residence: requirements of the homestead laws_-_~..-+.+-+---- 
Be Me leave of absence from a settlement claim in Alaska may be. panied 


only, if the applicant: has: established his: residence. on. the claim_.: 


“at 


441. 


441 


38. Pinal proof ander. a: settlement claim.in.Alaska is.not.:acceptable 


. where it. does: not: show, that: the homesteader: established. his resi-: | 


dence .on the -elaim. within. six. months. after filing his s notice 


of: settlement. Ee Rae eee _ aed eee - See PERE ee = Soc ee ae 


‘SEQTLEMENT 


441 


v1. Where a: homestead settler on unsur esea siabtie land in ‘Alaska initi- = 
ates his homestead claim by settling upon the land. while, it. was-. es 


subject to the homestead entry of another and ‘subsequently, | 
files notice of such settlement in the land office after relinquish- a? 


: ment. of the prior entry, his rights attach instantly on the filing , : 
“of the relinguishment of the existing homestead and are ‘superior ae 


to the rights of a homestead settler who files his notice ‘of set- 


tlement and settles on. the land pubsedven ‘to ‘the yeas 


2 ere ‘the rights of a hothstend + settler on public lands. covered: by 


“'an-existing entry.’ attach instantly: ‘on ‘the’ relinquishment ‘Of - the 


. prior entry and are ‘superior to those ‘of settlers ‘or: applicants 


SE CMLISELIIGIN GSS es ee ee ee *... B78 


initiating their rights later, such a settlement is nevertheless: 


| .. Subject to the:superior right of a contestant who secures the can-. 


~ eellation of: the. De Ges 


INDIAN: LANDS aa 
DESCENT AND DISTRIBUTION : 


Claims Against ‘Estates — 


4. ‘An Indian’ 8: written. authorization for payment’ of her einae to. a 


creditor, which has: been. filed, with the. Bureau of Indian Affairs 


¥ during the lifetime of the. Indian. and not revoked. by the Indian 
a0F disapproved by. the Bureau, need not. be resubmitted by the 


45 


‘ -ereditor as. the basis for a claim. against. the estate of the Indian = 


after her death ; and the authorization. So. filed removes. it from. 


“the application of the probate regulation which prohibits the 


- filing of claims against Indian estates after the conclusion of the . 
Bronete hearing —_-——--~---~-----a neon nena 
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INDIAN LANDS—Continued 
DESCENT AND DISTRIBUTION—Continued ee ee 
-. Wills - cok Ua be Page 
a Devises. and Deqiestes of Period Indian property to .a- poiva, OL: _ 
trustees of a foundation. established to promote - religious. work . 
. among. Indians. are not invalid as an attempt to establish a a private 
oe trust. of restricted Indian property__.____~2.---_- see «24 
“2, An Examiner of Inheritance who succeeds one who died subsequent i 


to conducting hearings in a will contest but before entering’ ‘an a 


order approving the will or determining heirs must conduct new’ ‘ 
. hearings before he can validly approve the will or: determine: 
- heirs: unless the parties. stipulate ‘the. case may ‘be: decided: on: the 


_ basis of the-evidence taken by the ‘deceased::Examinere:-2 2: 102 — 


3. Testimony of lay: ‘witnesses not present at the execution: of the:will, _ 
oe -. establishing that testator was in. poor health, that he*was:unable 
to manage his property, that he. customarily used . intoxicants .. ie 
to excess, and that he appeared to be intoxicated at. ‘different , 
__ times on the day the will was executed, does not meet the burden. 
of proving testamentary. incapacity ‘placed upon contéstants ~_ 

_ where testimony’ of scrivener and attesting witnesses, | and. the : a 
ee Yationality. ‘of the will ‘support a contrary endings 2 eee . 151 pis 
4, Where a ‘decedent,. in ‘the six-month’ period following a divorce, ‘dur- eS 

ing which ‘Oklahoma Jaw prevented remarriage ‘to any party 

__ other than the diyorced spouse, executed | a will devising property. i. 

if to” “my wife” : his divorced Spouse, in. attempting tO. establish — 

7 that an alleged ‘subsequent marriage between. herself and the — 

= decedent, duritig said period, revoked the will ‘by operation. of 

. claw, cannot, where circumstances rule out the possibility ‘that, - 

any other former spouse was the intended devisee, successfully — 

. maintain the ‘position that because she was not ‘the. decedent’s 

_ wife at the time he executed the’ will, she was ‘not provided for 

- in the Wil ee eeee mien eee ie eeenem eee: iL 
LEASES AND PERMITS | et Me Se eek, 

4. Under the ‘Act of Aug. 9, 1955 (69 Stat. 539: 25 USC, sec. , 415),.. 
which authorizes the Indian owners of restricted tribally or. indi- 

_ Vidually owned lands to lease such lands, with the approval of, 

_ the. Secretary of the Interior, for a term of not to exceed twenty-_ 

i. five years “for those farming purposes. which’ require the tnaking 

~ of'a substantial investment in the improvement of-thélandfor the 

production of specialized crops as determined by sdid' Secretary,” 

_ the phrase “specialized crops” is not one of limitation, and: the | 

. Secretary is authorized to approve such leases if, in order to:pro-~ 

. duce the ‘crop or ‘crops proposed to be grown, he determines ‘that 

- @ substantial investment:in the.improvement ‘of ‘the land:is‘neces- 

«! gary for ‘that purpose ‘and oe Beneee is cies to. make: ‘such: ‘an | 

--investment_22242---2.. SE 2 OS SE I eS i eee ee a AO 

| Minerals a aa be Alin ed - 43 
ly ‘The Annette Islands reserve. in | Alaska was specifically cteated as an 

ie ‘Indian reservation. by section. 15 of the Act of Mar. 8, 1891 (26 3 

_ Stat. 1101; 48. U.S.C. sec. 358), and.is. leasable for mining pur- — 

i poses. under. the provisions of the Act.of May 11, 1988 (52. Stat. | 

. &, G47; 25 -U,8.C. sec. 896,a-f) 2 oe, BBR 
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. INDIAN LANDS—Continued | 
LEASES AND PERMITS—Continued 
Oil. and Gas 


1. Lands in Alaska. ‘which have bee withdrawn by Executive order for ee: 


~ Indian ‘purposes or. for the use and: occupancy of any Indians or 
tribe may be leased for oil and: gas development. pursuant to the 


act of: Mar. 3 1 YOR aware mn 


| INDIANS. pase te 
GENERALLY t 


1. pe allowance of : an ores s fee by: an. . Examiner of Inheritance for 
legal services rendered in an Indian’s restricted estate will not. 


be. disturbed. on appeal. where it appears that such allowance 


_meets the test of. reasonableness specified in the Departmental a 


- probate sis harineo' mapaeecesetl at caee eae pa 


. IRRIGATION CLAIMS: 
‘GENERALLY ee 


“3 “Lh Under. Public Works Appropriation Acts, an award. may be made only 


Z ‘upon a showing that the damage was the direct result of nontor- 


. tious activities. of. employees of the Bureau of Reclamation_.._- ; 
2, A direct cause has been. defined as a cause without which the injury. 

| “would. not have. occurred, and which by. itself is a self-sufficient Fe 

— OT 


- cause of the PUA oS eee ie ele es fs 


| 3. Each claim must be considered on its own. peculiar | facts and merits. 
The | payment of any. claim does not necessarily assure the pay- 


_ ment of. another claim on 1 the. mere allegation that it is ‘similar or 
identical eos SELENE ALE OIE SNE Sn ROT aee Oe PTT NS 


4, ‘Since the criteria: for an award are the same (although the person- 


a nel of. different bureaus are: involved) “under the Public Works 
oa Appropriation Acts and. under the act dealing with damage caused 
by Indian irrigation projects, determinations made under one. of 


these acts. may be used as precedents for determining claims aris- 


ing under the other ec oe) ieee ee 907 


INJURY 
Animals and Livestock 


1. The loss. of cattle which fall or wander into irrigation canals or. other | 


Pee: ‘irrigation. facilities: cannot: be considered: to be the direct: result of. 
nontortious activities of officers or employees of the United States. . 


- WATER AND. WATER RIGHTS. 
- ‘Seepage 


. - In dealing" with: aibtermanein: water, at: ‘is rare that eontiucione ‘can 
.. be.drawn--with mathematical . precision. Such precision is not — 
~ necessary. | ‘Reasonable and. logical conclusions can and.must: be 

+ ;drawn from the evidence presented, anda decision will-then be 
rendered consistent. with the preponderance of the evidence_-- _ 


a 2, When a claim is made that seepage water from a Bureau of Reclama- 


‘Page 


166 


531 


_ tion irrigation structure. has damaged private property, it is ‘not, - ane 
“necessary to 4 proper denial of the claim under the Public Works 


a - Appropriation Acts to have a finding as to the source of the water. 


| ” causing the damage. Jt is necessary only that there be a finding | | 


based on the evidence that’ the damage was. not the direct result. — 
of nontortious’ ‘activities of: employees of: the Bureau: of Reclama- - 


INDEX-DIGEST. | a _ 569 : 


"MIGRATORY BIRD CONSERVATION ACT 
_ GENERALLY | tas 
‘1. The proviso in. section 1 of ie Palisades Project Act stolinine the 
: development,. operation, and maintenance of a wildlife manage- 
_. ment area‘as part of the project until authorized by Congress, was. 
not intended to limit the general authority of the secretary under 
the Migratory Bird. Conservation Act. to establish and. develop | ae 
: refuges for migratory birds anywhere in the United. States_._- — ~O2T 
2. Section 6 of the Migratory Bird Conservation Act directs that no pay-. 
-Inent shall be made on areas acquired by purchase: or rent until — t 
the title thereto shall be panetaciny to the Attorney. General__ Oh 
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MINERAL LANDS: 
GENERALLY | | | + | 
‘4. Section. (a). (3) of the Act of Aug. 27, 1958 (72 Stat. 928 ; 43 U. s. O., ) 
-sec. 852), does not authorize the selection of lands which have __ 
been probed by core drilling and extensive exploration work to the 
extent that the ‘boundaries and quantity of a valuable deposit of . 
‘mineral are well defined and the mineral within such deposit is | 
known to be of such. quality as to. warrant expenditure Of funds : 
for . _extracting-_--—--- a epeore siere a th est bn cre et esa esi ia aL 


MINERAL LEASING ACT 
‘APPLICABILITY | 


1, An application for a coal prospecting: pavinit wider perilations. issued ae 
pursuant to the act of Oct. 20, 1914, filed after the repeal of that . 
act by the act of Sept. 9, 1959, is subject to rejection because of - 
the cessation: of authority of this Department to issue permits 
under the 1914 act; and, even though the 1959 act extended the 
provisions of the Mineral Leasing Act of Feb. 25, 1920, to Alaska, 
. the land office did not have any duty or authority to consider the : 
i application as one under the 1920. act-until some action was taken 
by the. appellant to. amend the application . to come. within. that | 
Cas a : 451. 
- MINING CLAIMS __ ie 
COMMON VARIETIES. OF MINERALS ; a . 
1. To satisfy the requirement for discovery. on a placer mining: claim’ 
located for decorative building stone and clay before July 23, 
1955, it must-be shown that the materials within the limits of — 
_. the claim could have been extracted, removed, and marketed’ at‘a | 
"profit before: that date and when such showing is not made the | 
i mining claim. is-properly declared null and-void.----._._- 136 — 
| 2. Building stone suitable for construction purposes which is found in. 
pleasing colors, which splits: readily and can’ be: polished satis- 
? faetorily, but can be used only for the. same ‘purposes as other 
available building stone is a common variety of building stone and 
not locatable under the: mining’ laws’ since its apes? core . 
istics do not give it a-special, distinct value_____ Saeed fps OPER EE oe 186. 
- 8. . Clay found on a mining claim which the claimant. believes to be walt | 
: able but which. laboratory tests show to be unsuitable for an oil- 
_ bleaching material or as a catalytic agent even with acid treatment . 
to increase its absorbency cannot be regarded as an uncommon: i 
variety 0 of clay on the basis of one sale for ane in stone Dene 186 
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MINING CLAIMS—Continued 
COMMON VARIETIES OF MINERALS—Continued 
4, A mining claim, the validity of which is challenged under section 3 of » 
the act of July 23, 1955, is properly held to be null and void when 
_ the claimant’s evidence shows that the great bulk of sales of stone 
from the claim are for ordinary construction purposes and that 
only two small sales of a better quality of the stone were made 
for lapidary PUTPOSeSs chu eee oe ke ke 


5. Where a mining claim contains a large deposit of quartz suitable for — 


ordinary construction purposes but seattered in the deposit are 
small pockets: of pink or rose quartz suitable for lapidary pur- 
poses, it is questionable whether the pockets can be considered. as 

a separate deposit of an uncommon variety of stone apart fron 
the general deposit of which they are a part-_-.___----.----~_-- 


6, Two sales of an uncommon variety of stone for $260 in a period of 2— 


years, falls far short of establishing that the stone constitutes a 
valuable mineral deposit which will establish the validity of a 
mining 11 1 De elt oP URE PI ean get NSE Ne 

aT. Where there is no showing that there are within the limits of a min- 
ing claim deposits of sand and gravel in sufficient quantities to 


| Page 
184. 


oor 


184. 


‘induce a prudent man to expend his labor and means with a rea- 


sonable prospect of developing a valuable operation, there has 
been no discovery within the meaning of the mining law_-...-. 218 


CONTESTS 
i. A mining claimant has the burden of proving in a contest. against 


his claim that a discovery has been Made after the Government - 


has made.a prima facie case: that the claim is.invalid. for want 
of a discovery of a valuable mineral DeLOM sesra eee: 


DETERMINATION OF VALIDITY 


1. A mining claim is properly declared null and void: where evidence ~ 


Supports the conclusion that there has been no discovery of valu- 
able mineral deposits on the claim such as would justify a person 
of ordinary prudence in the further expenditure of his time and 


means in an effort to develop @ paying miné_.2+..--2-- 1222-2420.) 


DISCOVERY 


1. Lo satisfy the. requirement for dincueeian on a pincer mining claim face 


_eated for decorative building stone and clay before July 23, 1955, 
; it must be shown that the materials within the limits of the claim. 
could have: been. extracted, removed, and marketed at a profit 


before that date and when such showing-is.not made the mining 


a. a! claim is properly: declared: null and void__-_—---~ DS Ia 
| 9. A mining claimant has the burden of proving in.a.contest: against. his. 
claim that a discovery has .been.made after the Government has 
-made.a prima facie:case that the claim is:invalid for want.of a. 
- discovery of a valuable. mineral deposit___.____- ah a ie a 
3. Two sales. of an. uncommon variety of stone for, $260 in .a-period. of 
| two years fall far short: of establishing that. the stone constitutes 
- a, valuable: mineral.deposit which will.establish the. seas ve B 


mining, claim: .-—-------~--=--+--+++---+---+--------2 mere ers | 


186 


186 


136 
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MININ G CLAIMS—Continued | ae 
. DISCOVERY—Continued =~ Hg Se A pas 
2 Where there is no showing that there are within the limits of a mining | 
-elaim deposits of sand and gravel in sufficient: quantities to induce 
a prudent man to expend his labor and means with a reasonable 
prospect of developing a valuable operation, there has: been no | 
discovery within the meaning of the mining law------.__--____ — 213 
5, A mining claim is properly declared null and void when the: evidence ee 
supports a finding that a’ valuable discovery has not: been. made 1 Oe 
within the limits oi the ea rae a fie rae Let 455 © 


HEARINGS © 


1A notice of hearing in a mining contest case which, in effect, incor- 
| porates the charges in the complaint that the land. within the — 
elaim is nonmineral in character and that minerals have not been . 
found within the limits of the claim in sufficient quantities to con- 
‘stitute a valid discovery: sufficiently complies with the require- 
ment in section 5 of the Administrative Procedure Act that a 
notice of hearing state fhe matters of fact and Jaw asserted_____ 455 


MINERAL LANDS 


pe Where 2. 10- acre placer. claim includes. land Mttnated within ‘fives: reg- 
ular 10-acre subdivisions and a. discovery has. been. made. on the 
land in one 10- -acre subdivision, it is not. necessary to show. that 
| the portions of. the claim. in. the. other two 10-acre subdivisions are — 
‘mineral in character in order.to. sustain the validity of the entire © 
claim | Sa as a eo ech i a nis cat enigma 213 
| PATENT . oy ORG Readgony fo Fry op ae res ae 
_ 1 Patent. to.a mining. claim ahitnat be. withheld where it is shown that | 
, the claim is still being worked and the sand and gravel: there-. - 
from are still being removed and disposed of at a profit.in the 
current market. upon . the conjecture -that. very little sand. and 
gravel, still remain on, the pus aa, ae aaa Met ee - SIZ). 
PLACER CLAIMS: a ee a a aS | 
1, A 10-acre placer claim eouaistng of a ener of fone eontizaene 2%. 
‘acre tracts. straddling three regular 10-acre subdivisions is not 
thereby invalid as not bens in’ eouterant with: the pues land 
| _ surveys__——--.-~------. anes Soa te ke a pe ane Se eS Se MCE PN 2138 
. POWER SITE LANDS: | | os - 


1. Since lands in national forests which are included in roads, roadbeds, 
a and rights-of-way are: withdrawn from mineral entry and: are: noe 4 
open to: location, mining, and: patenting under the mining: laws, 
entry on such lands is not authorized by the act of Aug. 11,:1955, 
opening certain lands in power withdrawals to-mineral entry, and | 
an order under that act relating to. pec mining on suck: pangs is | | 
TOU UU NOU ZC ps a ee 178 
De The. fact that other remedies may. exist Benee interference in the use | 
of public land from placer mining operations does not preclude. .-~ | 
the prohibition of placer mining under the act of Aug. 11,, 1955__ . 178 
38. ‘Permission to carry on placer mining operations on condition that. the ; 
locator ghall, following placer operations, restore the. surface of 
the claim to ‘the: condition it was in immediately prior to those 
Bo cere mex be Eranted under the act of Aug. i, 1955, ‘where it 
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MINING CLAIMS—Continued _ 
_ POWER SITE LANDS—Continued 


“ SPECTAL : ACTS ; : 
= Since lands in national for ests which. are included in poate? soadieas. 


and rights-of-way are withdrawn from mineral entry and are not | 
open to location, mining, and patenting under the mining laws, oo 
_. entry on such lands is not authorized by the act of Aug. 11, 1955, 
. opening certain lands in power withdrawals to mineral entry, 
and an order under that act relating to placer mining on such : 
-damids -ig: tot authorized. os225500 2 5s oe ee 


2, The fact that other remedies may exist.against interference in: the 


use of public land from placer mining operations does not. pre- 
elude the prohibition of placer mining under the act of Aug. i. 
AL! 3] 7 A ae ee RN ROA AE ecm eee enn) Se eT 


8. Permission to carry on placer mining operations on condition that 


the locator shall, following placer operations, restore the surface 


_ of the claim to the condition it was in immediately prior to those 


operations may be granted under the act of Aug. 11, 1955, where 


it appears that placer mining would not substantially interfere. 
' with other uses ofthe land for recreational purposes or for home- 
-gites since no actual plans for such other uses have been com- 


pleted and such uses are not anticipated within the reasonably 


GAT: PUT Cis ati ars ee et mates 


SURFACE: USES 2 Ate ae 
1. A verified statement filed pursuant to section 5 of the act of July 23, 


1955, asserting surface rights in mining claims which does not 
- designate the section or sections’ of the public land survey which 


. = “Page = 
. appears that placer mining would not. substantially interters with . 
* other uses of the land for. recreational purposes, or for homesites © 
_ Since no. actual. plans for such other uses - have been: completed 

- and such uses are not anticipated within the reasonably near 

178 - 


178 


178 


embrace most of the claims and contains only metes and bounds © - 


_ WITHDRAWN LAND... = : _ 
1. Since lands in national forests ahah: are , included in 5 toads: roadbeds, 


and rights-of-way. are withdrawn from mineral entry and are not 
- open to location, mining,.and patenting under the mining laws, 


descriptions of: such claims :tied to points: on the boundaries of .. . 
certain sections. fails to meet the statutory requirement .that it 
“shall set- forth * *-* [t]he section or sections”. which embrace — 
._ the claims and must be rejected as an incomplete statement as to 

BUCH ClAMMNG =) oe Sits ee a 


ah entry ,on-such lands is not authorized by the act of Aug. 11, 1955, 


-. opening certain lands in. power withdrawals to mineral entry, 
and an order under that act relating to placer. mining on such 


lands is ‘not. authorized—---W--~------=---------~ as Re OE 


«OIL AND GAS | 
a ae act, of May 11, 1938, repealed aaliy 6 those ert of the act of Mar. 3, a = 


1927, which were. inconsistent therewith, and did not affect the . 
se authority. established in the. earlier. -act to lease, ‘for oil and gas 

; development, lands withdrawn. by Executive order for Indian 
7 purposes or for the use and | occupancy of iC iE U1, See eee : 


178 


a Dimon, Seah 2S BES: 


OIL AND GAS LEASES. i #8 ee een Re a A 
| GENERALLY ; . = a0 ones toe Car aes sas ae ; 
| “ae In order. for an oil. and gas | lessee to ie entitled to: the extension ¢ or 
suspension benefits: ‘provided | by the act of Sept. 21, 1959, or 
section 27 (i) of the. Mineral. ‘Leasing “Act: Revision of 1960, re- 
"3 spectively, as to.a given lease, the: lease must have been. included 
ina “proceeding” within the meaning of. those acts, “which entails . 
at least some specific, direct. action. against the lease: discernible 
; from the depar tmental records, and. there must have. been. a sus- 
‘pension by: the Secretary. of the: lessée’s ‘rights under. the lease 
a pending a decision in the pr oceeding | or a waiver ef such rights . 
_. by the lessee; a mere failure to take action to approve ordeny a 
. pending assignment of the lease pr ior to the: expir. ation. of itsterm 


2 ig not: sufficient to entitle. the lessee ‘to. the extension penefits____._. 19. 
2. When. a. Departmental regulation is: inconsistent. with, and. without 


_ the provisions of, the law, it is invalid and will not be followed__- AT Bo. 
ACQUIRED LANDS LEASES | ee ee Se ee Sea 


yi Lc An oil and gas: lease. offer for unsurveyed, acquir ed and. which fails Wes 
i to include a metes.and bounds description: of the land. ‘sought. 7 
. for leasing: but. describes the land by tr act: numbers: is not defec- _ 
tive for failure to include. a metes and bounds description, with 
the courses and distances between successive angle points on the » oe 
- boundary, unless” the deed. under. which: the land. was acquired | 


fails to include such a. deseription: 220i 228 aS = 


.2 An ‘oil and gas lease. offer ‘for unsurveyed,. acquired. land is. not: de-- . 
fective. because it is not accompanied by a map: or. plat showing | 

~ the location of the land applied for within. the administr ative unit Poe 

or project. of: which it-is apart, but. the offeror may be required eet 

Be to submit al satisfactory showing: of such a map or Wat. sat 228. 

ade’ 3. Where al partial assignment of an acquired lands oil. and ‘gas lease. ign 

- 7 timely filed but. is not accompanied by the statement of the as- 

"signee ¢ as to whether he is the sole party in interest in theassign- . 
ment, as required by regulation, and such statement is not filed — 

until after, ‘the expir ation. of the lease, appr oval of. the assignment oat 


is properly refused: 2 aoe ae a gg9 


| Bs An oil and ‘gas: lease offer for. acquired land filed’ béfore ‘the amend- a 
ot ment of the Mineral Leasing Act on: Sept. as 1960, which. was still . 
: pending at that time, became subject to the act of Sept. 21960, 


‘so that the offeror is properly required to cousent to the issuance _ Roe “7s 


of a lease. subject to the terms prescr ‘ibed by the. ‘amendatory rau cate 
fe noe ee et ere tion SOLD % 
on It is. . proper ‘to reject an offer f for. a. noncompetitive: oil: ania gas lease 
a where the. lands. applied for are’ () ina pr oducing lease, or (2) 
~ ina lease. which was, during its. extended term, “further extended 
by. reasons ofa. discovery made on a: lease. out. of which | the » 


a extended lease was segregated. by partial: assignment... += “ 1 es a 
ne oe ee Where a Departmental regulation requires that the filing.feedue ing - 


. connection with a request fora. 5-year extension of an. oil and gas: 

~ lease be paid before a certain» date, a. check: for’ the filing fee | 

ery (and: rental). filed before; but erroneously” dishonored» by the 
- drawee'bank after, the pertinent date will be held to have been 
7 paid within: the } Prescribed: timed 118 
. _ TLT849 645 - ogo ee ae aoa a Ce 
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OIL AND GAS LEASES—Continued | | | 
_ .APPLICATIONS—Continued | | a re Page 
a. A noncompetitive offer to. lease for oil and £aS purposes. publie land 
upon. which an earlier lease has terminated by operation of 
law at the expiration of the lease. term, which offer is filed: in 
advance of the period for simultaneous filing of offers announced 
by: the land office as provided. in-the depar tmental regulations, is. 
_ properly elected. snse see te fate = - 184 
4, Where the regulation in effect when an oil and gas lease offer is filed 
in the name of- a ‘partnership requires a certified copy of the 
articles of: association and showings as to the qualifications of . 
the member partners to accompany -the offer, the mere reference 
by serial nimber. to another case record where showings have. 
- been filed is: not adequate and: the offer is properly rejected... 156 
. The inclusion of offers in-drawings simply establishes. the order: .- 
in which they will be consider ed and does not constitute a deter- | 
mination that a given offer is valid or Waive any defect: in..such-. + 
offer; thus a ‘defective offer drawing first pr iovity must. be _ 
rejected ee ee ee ee a hasan ti ate eer eae ee eeaee tale 156 | 
G. ce rejection . of an offer -for failure to. comply with. fhe 640- ~acre 
. minimum limitation because nounavigable river. bed lands . ad- 
*acent to the public | Jaud. applied for were available. for lease | 
- will be affirmed where appellant does not show that. the river bed 
lands were not ave ailable for. lease, as an. offer. for lease under the © 
Mineral Leasing Act will not be accepted as an offer for the . 
Government's riparian rights to the river bed lands unless such _ 
7 lands have . been propery cescred and rentals submitted for 
SU St oetak  el aenet oa t ae 159. 
v. When copies of an oil and gas lease offer in. the number specified in < 
| _ the. ‘applicable regulation are prepared on the proper form and » 
— in one operation by. the use of a typewriter. and carbon. paper, 
‘the offer is not to be rej jected because some of the copies are noun 


to be ePID Gas. eeemet en a eect iets lees Estes Soya a Tee, fh | 484 a. | 


8. An oil and gas lease offer for acquired land filed before the amend- 
ment of the Mineral Leasing Act on Sept. 2, 1960, which was 
still pending at that. time, became subject: to the act of Sept. 2 
_ 1960, so that the offer or is pr operly required to consent. to the 
issuance of a lease subject to the terms preached -by the — 
: amendatory cated Die One Anak arenes 512 
9, Au amendment of an oil and gas offer to change the desorption of. 
; land sought for leasing to include the correct designation of.a 
legal subdivision owned by the United States within a Teseryoir _. 
area in place of a previous designation of a subdivision not within | — 
the reser voir ar ea and not owned by the United States should not’ 
be rejected as au substitution of one tract of land for another 
which requires the filing. of: a new offer, where it appears that the 
offeror intended originally: ‘to apply for the land described in the . 
a ee ee ns . §12 
| ASSIGNMENTS OR TRANSFERS = eee et ee 
oS “Wheré a partial assignment. of an equine: lauds: oil and eas Band: 
is timely. filed ‘put ‘is not accompanied by the: statement of: ‘the . 
assignee as to whether he is the sole party in interest in the 2 
_assignmnent, as requir ed by reg ulation, ane such statement is not. 
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OIL AND GAS LEASES<—Continued 


ASSIGNMENTS OR TRANSFERS—Continued | | 


filed until after the expiration of the lease Qa, aporosel: of. the 
assignment. is: properly refused_+_...---W-__+ UA ne eee 


2. An assignment .of an. oil and gas lease. which describes land. not 


a 


_ covered by the parent lease is pr oper ly rejected even though the © 


— incorrect description. was in error and the parties. intended : to 
‘assign lands in. the parent IOANE Sox ress Fee LES SRE ECO, 


‘ Where an assignment of an oil.and gas lease describes. both: land 


BIB 


Page. 


383 


406 


covered and land not covered by the parent lease, it is to be. _ 


approved as. to the land. in the. lease and: eesectse as to the land . 


not.in the. lease___=__- Ne eT eet ee an ay Oe ey OE ROR 


. Where an assignment of an oil and: gas lease issued prior to Sept. ee 


406— 


1960; covering all the lands in it, is ‘appr oved as to. only part of ie . 
. the lands described in the assignment, it constitutes a partial © 


-. assignment and: serves to extend: the lease for not less than. two - 
years: from. the effective date of. the assignment____.—-- Great ; 
. For leases to become segregated through assignment, and thus entitled 
. to the extension authorized for segregated leases, an assignment : 


- must be filed when there is at least one lease month remaining 


in the term of the lease; where the requirements for filing a - 


partial assignment of ‘a noucompetitive oil and gas lease are 


not. met*before the end of the next to last month of the lease — 


term, the assignment cannot be approved..___.--_--_____.----- 


. Where an attorney in fact or agent of a lessee. signs an assignment 


of an oil.and gas lease on behalf of the lessee, evidence must.be 
furnished of the authority of the attorney or agent to execute 


406 


491 


such an assignment; and the fact that such evidence has been. _ 


previously furnished in the same land office in connection with 
another case will not satisfy this requirement if there has been 


“no incorporation in the record of a reference to the case file 


‘number in which evidence of the authority is filed 


: Where a regulation requires only that evidence be furnished ‘of the 


authority of an agent or attorney 1 fact to sign an assign- 


‘ment, a partial assignment of an oil and gas lease is not to be 


rejected because the assignment is signed by a purpor ted agent 


. for 1 the assignor and there is filed only a letter which nakes ref- - 


erence to a case record in another. land office in which a power of 
| attorney. authorizing the agent to act has been filed 


: Where an applicant is to be deprived of a statutory right because of 


“his failure to comply with the requirements of a.reg ulation, that 


. _Xegulation should be so elear that there. is 10 basis for the appli- — 


cat's. ‘noncompliance therewith 


ee er i ee ee ee ee ae a a 


_ DESCRIPTION OF LAND. 


An oil and gas. lease sire for: unsur veyed, acquir ed. jaca which fails 


491° 


521 


to: inelude. a metes” and. bounds. ‘description . of the land sought — 
for leasing but. ‘describes. the land. by tract: numbers is not: defec- | 


- tive for failure to include: a “metes. ‘and. bounds description, .with 
the courses -and distances between | successive angle: points. -Oll 


the boundary, unless the deed under which the land was-acquired = 
228 


. fails to. include such a. description. --+_--_-+ es ae 


_ An. oil and : gas lease offer for. unsurveyed, acquired land is not defec- 
tive because it. is not. accompanied by a. map or pine show! jug. the 
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orb AND GAS LEASES—Continued 
- DESCRIPTION OF ‘LAND—Continued 
location of the land applied for within the scant ative unit or 


_ project of which it is a part, but the offer or may be required to | 
‘Submit a satisfactory showing of such a map or plates 


. 3. An assignment of an oil and gas lease which. describes land not 


- “Page 


covered by the ‘parent lease is properly rejected even though the - | 


| incortect description was in error and the parties. intended to 


assign lands in the parent lease. eee aes Boe iment, | 
| 4, Where an assignment, of an oil and gas lease. describes both land — 


covered and land not covered. by the. parent: lease, it -is to be 


_ approved as to the land in the lease and rejected as to the land © 


not in the LS A a Te So vai Sen Let! a 
5. ‘Where an assignment of. an oil and gas lease issued prior to Sept eon 


1960, covering all. the lands in it, is approved as to only part: of 
the lands described in the assignment, it constitutes a partial 
assignment and serves to. extend the lease for not less than two 


- years. from the effective date of the assigniment_2o_. +2 : 


6. An amendment of an oil and gas offer to change the description 


Of land sought for leasing to include the correct designation of . 
' a legal subdivision owned by the United. States. within a reservoir | 


area in place of a. previous designation of a ‘subdivision not 
_ within the reservoir area and uot owned by the United: States 
should not be. rejected. asa substitution of one tract of land for 
another which. requires: the filing of a new offer, where it appears 
that the offeror intended or iginally to apply for the land described 


EXTENSIONS 


406 


406 


~ in the amendment ~-~____~—~~~~~~----------------------~ eee - B12 


‘1. An oil. and gags ‘lease. in its extended term | is ectonded for two years -_ 


from the date of discovery of oil or gas: in paying quantities on. 
~jJand in the lease out of which the. extended lease was segregated | 


by partial assignment 15.62.42 eee nse ER eA af 


a Tn order for an oil and. gas lessee to be eutitled to the extension or 7 - 
| suspension. benefits provided by the act of Sep t., 21, 1959, a 


tion. 27(j) of the. Mineral Leasing Act Revision of 1960, respec- - 


— tively, as to a given lease, the lease inust have been, included. in 
a “proceeding” within the meaning of those acts, which entails at 


least some specific, direct action | against | the lease discernible : 


#* from: the departmental records, and there must have been a sus-_ a sgt 
pension by the Secr etary of the lessee’s rights. under the lease _ 


. . pending a decision in the proceeding: or a waiver of. such rights. by 
the lessee; a mere. failure to. take action to approve or deny” a 


Pe pending. assignment of the lease prior to. the expiration of its. 


‘term is not. sufficient to entitle the 1 lessee | = the. extension bene- ae 
3: Where a Depart tmental fesulation requires that the filing fee due in | 
| -- connection with a request: for a 5-year extension of an oil and- 

gas. lease be paid before a. certain date, a check’ for the filing fee . 


(and rental) filed. before, but erroneously dishonored. by the 


| SRA Ee bank after, the per nent date will be held’ - have > been. 


113 


4. Although a Gepadcnenat regulation precludes. the. aecopranee of oil. - 
a and gas offers to lease. lands within wildlife refug es and by ae . 
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or AND GAS ‘LEASES—Continued . aes ee sg, tee See 
_ EXTENSIONS—Continued : ee at er en ak a oes “Page . 
- partmental order certain lands within existing nie and gas. leases rs, . 
are made a part of.a refuge, applications for the five-year exten- 
“sion of such leases should not be rejected on the ground that such . - 
lands have been: withdrawn, when none of the actions taken by 
- the Department with respect to the lands purports to be a with- 
drawal of such lands from the operation of the Mineral Leasing 
Do: St ee Oe ce anes ee Sa eee eae 225 
5. Where an asisgnmeut of an oil and gas lease issued prior to Sept. .2,. 
1960, covering all the lands in it, is approved as to only part of 
the lands described in the assignment, it constitutes a partial as-— 
Signment and serves to extend the lease for not less: than two 
years from the effective date of the assignment_.--.~-- Ae ee 406 . 
6. For leases to become segregated ‘through assignment, and thus: en-. | 
- titled to the extension. authorized for segregated. leases, an as- 
- ‘gignment must be filed when there is at least one lease month 
~yemaining in the term. of the lease; -where the: requirements for 
‘filing a partial assignment. of a- noncompetitive oil and gas lease. 

. are not met before the end of. the next to last month of thé lease . 
oe term, the assignment. cannot be APPROVED = — 491. 
‘FIRST QUALIFIED APPLICANT i. a a er ee 

12k: noncompetitive offer to lease for oil and ‘gas purposes ‘public land 
_ upon which an earlier lease: has. terminated by. operation of law . 
s at. the expiration of the lease term, which: offer i is filed. in advance 
ve of. the period, for: simultaneous filing of offers announced. by the. 
land. office as. provided in the departmental regulations, is prop- | =e 
i, erly Tejected< <4 22-5 ese e enna gee ieee eae: ee | 
“7 LANDS SUBIECT. TO <: “et Beni uy * Gg Bye Se fa fe 
| ae A noncompetitive. offer to lease for: oil aud g gas purposes: public land _ 
- - . upon which an earlier lease. has terminated by operation of law | 
~~ at-the expiration of the lease term, which offer is filed in advance 
of the period for simultaneous filing of offers announced by the ._ 
| ee office as provided 1 in the acpnmenieh reg gulations, is prop- ae 
Ge a etly. rejected ee ee 2S ieee eta ~ 184 
2. The. act of Sept. 14, 1960, “quitelatmed: to. the ‘patentee all right, 9 
F ‘title, and interest: in oil and gas deposits reserved by the United 
States in lands in the Kenai Peninsula in Alaska on which all 
_. requirements for a homestead patent had been met prior to July 28, 
1957, except for. submission of acceptable final proof; the act 
did uot affect the mineral reser vations to the United States in 
lands. which were patented under the: homestead laws prior to : 
July 28, 1957_-_-----------------------+~-------+------------ 359 . 
3. Although land “is included within a nomesieda entry for which ace 
ceptable final proof hag been filed and for which the entryman 
has niet all the other requirements, it is to be. considered as avail- 
. able. for oil and gas leasing within. the meaning of the 640-acre 
PUG eee ee eer i el ee 


| NONCOMPETITIVE LEASES ex | 
es “When, subsequent to the filing of a noncompetitive, offer to nies for. 7) 
7 “oil and gas, a determination is. made that a portion of the lands ~ 
_ iy thereafter to be considered within the known geologic structure _ 
a a - Of: al producing field, the administrative pr actice of issuing sepa- 7 
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‘OIL AND GAS LEASES —Continued 


NONCOMPETITIVE LEASES—Continued Bg Page 
rate leases for the lands within and without the str wernke: is proper a 
- and not in conflict with the mineral leasing laws and regulations_— 4 


. 2, An oil and - gas lease offer for acquired land filed before the amend- 
ment of the Mineral Leasing Act on Sept. 2, 1960, which was still 
‘Pending at that time, became subject to the act of Sept. 2, 1960, - 
so that the offeror is properly required to consent to the issuance 
_of a lease subject to the terms prescribed by one PN PUUAIOEY act 612 


PATENTED OR ENTERED LAND | 
off, Although land is included within a homestead entry for which accept- 
able final proof has been filed and for which the entryman has 

met all the other requirements, it is ‘to be considered as available . 

for oil and gas leasing within the meaning of the 640- acre Tule. 422 — 


PRODUCTION 
WA noncompetitive oil and. gas lease abject to the automatic ‘ceva: | 
tion provision of the act of July 29, 1954, is properly terminated for 
failure to pay annual rental for the fifth year of the lease. on ‘or 
_ before the fourth anniversary date of the lease when it appears : 
io that the lessee’s claim to-a well capable of producing oil or gas in ~ 
paying quantities rests upon an uncompleted. well which was then 74. 
being drilled and was not in a physical condition to produce oil oe, 
| or gas in paying quantities__._-_..___..-___.-----_---2L---a- e815 
. = Elimination of a portion of a lease committed to a producing unit plan ~ . 
| from that unit does uot cause or permit a segregation of the elimi- 
nated portion into a new and distinct lease. The eliminated por- 
. tion of the lease and the portion which remains unitized continue 
to form one lease. Consequently, the term of the eliminated por- 
tion will continue coextensively with the term of the portion still. 
committed to the unit plan so long as there is production anywhere | 
on the lease. It is not material that the production is constructive __ 
with respect to the lease and not actually within the leasehold_- 473 


ROYALTIES 
al. ‘Royalties, on pr oduction from land acquir = for military purposes and oe 

leased protectively for oil and gas purposes are properly ‘con- : 
puted in accordance with the express terms of the leases without 

., deductions for extraction or processing of liquid products and — 

2 residue gas and of gathering, dehydration, and compressiou costs 

_ of gas: it is immaterial that the lessee does not do the extracting 

- or processing and that it is performed by a contractor under an 

agreement whereby title to the liquid products passes to the con- 


tractor upon delivery of the well gas. to the processing plant__—— 488 


“e The Secretary of the Interior in computing the basic royalty due the eee 
United States under a lease recognized and maintained under Sec- os 
tion 6 of the Outer Continental Shelf Lands Act, where itis 16% 
receive royalty on the value of gas produced rather than in kind, 

| may properly look to the actual consideration to be received by its 

- lessee-seller under gas sales contracts with a buyer in order. ‘to 
determine the proper value basis for the royalty : and a determina- 
tion by the Geological Survey that'a reimbursement to the seller” — 

-for an amount due the United States by it as an additional royalty 
pursuant to section 6(a) (9) of that act constitutes part of the con- 
tract sales price for the gas and should be included in the‘total — 
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OIL AND GAS LEASES—Continued a Ahn | 
ROYALTIES—Continued = 3 ee ee Page: 
--. value basis for the basic royalty computation is proper, Nepanaieed : 
- of. whether the reimbursement is specifically stated as separate 
from. the contract price or is stated as being included in the total 
price in a settlement agreenient. approved. by the Federal Power 
- Conmssiies Sal ee aes ese Rear eee pani. 464 
640-ACRE LIMITATION =~ | a | | 
1. The rejection. of an offer for failure to comply with fie 640-acre mini- | 
mum limitation. because nounavigable river bed lands adjacent to | 
the” public land applied for were. available for lease: will be 
* affirmed where appellant does uot show that the river ‘bed lands 
were. not available for lease, as an offer for lease under the Min- — 
: eral Leasing Act will not be accepted as an offer for the Govern- | 
| ment’s riparian rights. to the river. bed lands uuless such lands. 
have been pr operly described and rentals submitted for them____ 159 
2. Although land is included within a homestead eutry for which ac- 
ceptable final proof has been filed and for which the entryman 
has met all the other requirements, it is to be considered.as avail: | 
‘able for oi] and gas leasing within the meaning of the 640-acre . 
rule. eens ee hase ete eae sa oe eerie tse ee 422 — 
TERMINATION s ¢ 8 <a eee 


, 1. A noncompetitive oil and gas ease abject: to. the ‘automatic faint ; 
7 _. nation provision of the act of J uly 29, 1954, is pr operly. terminated | 
for failure to pay annual rental for. the fifth year of the lease | 
on or before the fourth anniversary . date of the lease when it ap- : 
=. pears. that the lessee’ s claim toa well capable of producing oilor . 
gas . in paying. quantities rests upon an uncompleted well which a 
was ‘then being drilled and was not in a physical condition to pro- 
‘duce oil or gas in. paying quantities___-____--+------__-- ican BIBS 
Za There ‘is. no occasion for having a hearing on the question as. to Oo 
whether an oil and gas lease is saved from automatic termination — 
: for nonpayment of rental because it has a well capable of produc- 
. ing. oil: or gas. in paying quantities where there is no indication 
2 that the lessee accepts. the Department’s interpretation as to what 
~ Potato such a well and is prepared to subinit evidence in acc 
cordance with that interpr CATIONS aos Hence poeeonns BI5 


“UNIT AND. COOPERATIVE AGREEMENTS 


a 1. Hlimination of a portion ofa lease committed to a aroauctiz unit plan | 
fr om. that unit does not cause or permit a segregation of the elimi- : 
nated portion into a new and distinct lease. The eliminated por- 
‘tion of the lease and the portion which remains unitized continue 
_ to form one lease. Consequently, the. term of the eliminated por- 
tion will continue coextensively with the term ‘of the portion still | 
;: committed. to the unit plan so long as there is ‘production any- — oe 
where on the lease. It is not material that the production is‘con- _ 
: structive with respect. to the lease and not. oy. within 7 
Ss EH TEAR GUID eps eea fetal a 473 
ay Section VG): (formerly section 7b) of the Mineral Leasing Act. of 
1920, aS. amended, contains no authority for the Department. to 
se segregate a ‘unitized lease into separate leases upon its. partial 
elimination from a unit plan by reason of contraction of the unit 
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. OUTER CONTINENTAL ‘SHELF LANDS ACTS . ee O nGY eee 4 
“GENERALLY eS oe ee Cis Fen 
1 The Secretary of the Interior in computing the basic royalty due the 
| United States under.a lease recognized and maintained under 
+, section 6 of the Outer Continental Shelf Lands Act,. where it is 
-, to receive royalty on the value of gas produced rather: than in — 
kind, may properly look to.the actual consideration to be: received 
' by its lessee-seller under gas sales contracts with a buyer in order 7 
_. to determine the proper value basis for the royalty ; and: adeter- 
: mination by the Geological Survey that a reimbtrsement to the 
. seller for.an amount due the United States by it as.an additional oe 
é, royalty pursuant to section 6(a) (9) of that act constitutes: part of 
the contract sales price for the gas and. should be included in the 7 
total value basis for the basic royalty computation is proper, 
7 regardless of whether the reimbursement is specifically stated as 
'. separate from the contract price or is ‘stated as being included ._ 
in the total price in a settlement beremcn appr oved by the Fed- ime 
. eral Power Commission__ Eee eek See eee eee, aOR 
OIL AND GAS LEASES © a | | | 
1. Barging. costs are a relevant matter to be taken into account in com-- 
puting the royalties due the United States where there is no bona | 
fide established market at the field or area where the. leases are 
situated: The Secretary hag discretion to determine the method oD eae 
| Of establishing an allowance for barging COR(S see sess 393 
2, Tlie Secretary of the Interior in computing the basic royalty due the 
“United States under a lease recognized-and maintained under séc- 
tion 6 of the Outer Continental Shelf Lands Act, where it is’ to 
receive royalty on the value of gas produced rather than in kind, 
may properly look to the actual consideration to be received by 
~ its lessee-seller under gas sales contracts with a buyer.in order to 
determine the proper value basis for the royalty :. and a determina- 
tion by the Geological Survey that a reimbursement to the.seller 
-°-for‘an amount due the United States by it as an additional royalty 
_ pursuant to section 6(a).(9) of that act coustitutes part of the 
‘contract sales price for the gas and should be included i in the total 
value basis for the basic. royalty computation is proper, ‘Tegard- 
less of: whether the reimbursement is specifically stated as sepa- 
rate from the contract price or is stated as being included in the 
total price in a settlement agreement BpprOved: ay the Federal 
‘Power’ Commission.-------~-------------=- Get eh ND Ee _ 464 
7 STATE LEASES _ | oo. | | 
1. The. Secretary of the Interior in computing the basic royalty ree ‘the | 
| United States under ‘a lease recognized and maintained under sée- 
tion 6 of the. Outer Continental Shelf Lands ‘Act,. where it is. to. nee 
_ Teceive royalty on the value of gas pr oduced. rather than in kind, > 
| may properly look to the. actual consideration to be. received by its oe, + 
-lessee-seller_ under gas. sales contracts, with a buyer in order to 
se deter mine the proper. value. basis for the royalty; ; and a determina- ae a fe 
_° tion by the Geological Survey that a reimbursement to. the seller _ oe 
“for an amount due the United. States by it'as an additional roy- 
"-alty pursuant to section 6(a) (9) of that act constitutes part of 
: the contract sales pace for the gas cand should be included, 4 in 
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. OUTER CONTINENTAL SHELF LANDS ACTS—Continued : 
| STATE LEASES—Continued 


soe the total value basis for the basic royalty: coriputation is sien 
regardless .of ‘whether the reimbursement is specifically stated 


as separate from: the contract price or is stated as being included 


in the total pricé'in:a settlement oo apErored by. the: Fed-. 


| “eral Power Commission—.-—-.-----~- ee ne re SRE toe 


amor OF PUBLIC LANDS | 
| _ GENERALLY Lae < a aie 
: 5 a A patent. issued antl ‘ a - color’ or Gaim of 1 title muse ee in, ane 


name of all those claiming an interest in the land or in the name. 
| of a ‘person designated by all claiming an interest in the land__- - 
es “Where final proof on a desert land entry is rejected within two years © a 


"Page ee 


| after issuance of a receipt for the money paid with the proof and. | 
- new. proof is filed and is rejected and the entry canceled in’ part . 


pee _ Within two years after the new proof is filed but more than two 


— is ‘years: ‘after the receipt’ was issued, the entryman is not entitled to. — 


oa patent, pursuant to section 7 of the act of Mar. 3, ‘1891_------- 


PorassrUxt LEASES AND PERMITS | 
- PERMITS... 


1. An. aypllention for a State prospecting ener Is “pra re- * 


“jected when the land described in the.application.is determined. . 
< to contain valuable deposits of potassium. as.of a time after the 


filing: of: the . SRL een ee a 


PRACTICE BEFORE THE DEPARTMENT 
PERSONS QUALIFIED. ‘TO PRACTICE 


- While an appeal to the: Director of the Bureau ‘of Land Management gh 
_ ds: properly dismissed. when it is prosecuted, by an agent of: the — 


- : appellants who has not shown that ‘he is authorized to practice | 
_ “sbefore the Department, if the agent on appeal to the. Secretary. 


; Of the Interior states that he is a practicing attorney at law and 
3 - the. Director has also ruled'on the merits of the appeal, the appeal 
aoa may. _be considered on its ee ee 
"PRESIDENT OF THE UNITED STATES: | 
i ‘Although the Secretary of the Interior is ‘by Executive Order No. 


10855: authorized to exercise the power of the President to with- — 


: draw and reserve public domain and other lands owned or con- 


“trolled by the United States, including the authority to modify’ or: 


“revoke past or future withdrawals or reservations, such power 
~-eannot. be exercised over lands in a national forest without ‘the 
rae approval or concurrence of the Secretary of Agriculture ag re- 


s quired by Section 1(c) of the Executive Ordeiacs oats mE 
Eee: PUBLIC LANDS | 


GENERALLY | 


- 1. The owner of riparian lots does not’ own public land within an unsur- 


“veyed island i in a navigable stream’ lying between the riparian lots 
“and the thread of the stream which ‘was in existence when ‘the 


"State was admitted to the Untion_----—------2 7 -s | 


717-549-646 
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Fumi LANDS—Continted 
JURISDICTION OVER 


“4. In: the: absence (of the approval. or: ‘coneurrence ns the. Secretary of ae 


ivA grieulture a Public. Land Order purporting’ to exclude certain 

\s Yands from: a national forest and reserve them. under: the juris- 

- -' diction. of the: Bureau of Indian. Affairs is ineffective to remove 

ttre . Such lands from the jurisdiction of the Secretary: of Agriculture, 
and. a purported lease of such lands approved by the Assistant 


“Page. 


| Secretary of the Interior pursuant to the Navajo-Hopi. Rehabili- = 
tation Act of Apr. 19, ety ee Stat. 44; 25 U. S. C. sec, 631 ot 800: s . 


- ‘is invalid__._ ee eee 
_ LEASES AND PERMITS See ee ee ee 


a In the absence of the approval or “concurrence ‘of the ‘Secretary of oo 
Agriculture a Public Land. Order purporting to exclude certain’ 

.. lands from a national forest and reserve them. ‘under the. Jurisdic- a 

. tion of the Bureau of Indian. Affairs i is ineffective to remove such — 

lands ‘from the jurisdiction: of the. Secretary of ‘Agriculture, ‘and: ae 

a purported. lease of such. lands approved by: the. Assistant: ‘Secre- -_ 

tary of the Interior pursuant to the Navajo-Hopi Rehabilitation Mag 

-. Act of Apr. 19, 1950 (64 Stat. 445.25 U.S.C. sec. 6381- et sed. dy iss 


invalid pe ee or oe ome : 


RIPARIAN RIGHTS ~ 


4a The rights ‘deduteed by the United ‘States i in “the  publte Gonatnt are a a 
: ‘determined: by the common: ‘law, Under the ‘cominon law, as in- 2 - 
terpreted and applied by the Supreme Court, the ‘United: States, ¥ 
wherever it is a littoral or riparian. proprietor. of: public. doms I nie, 

~ has a vested right to future accretions and relictions. | ‘Because _ ia 
of. the nature of the Federal system, and by virtue of an express par 

- provision of the Constitution, no State. can, by legislation or other-* a 
wise, deprive the United | States: of its ‘rights to Telictions or 


tnceretions fanaa ee 


aa The rejection of ‘an ‘offer for failure. to comply with ‘the. '640-acre- 
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minimum limitation because’ nonnavigable river ‘ped’ lands adja- — a 


- cent to the public land applied for were available for lease Will a” 
be affirmed where appellant does not show that. the ‘yiver bed - 


fe lands were not available. for lease, as” an offer for lease under ther: 


oy ‘Mineral Leasing Act. will not be: accepted as an offer for the Gov-. 


| -ernment’s riparian rights to the river bed lands unless.such lands — 


‘have been properly. described. and. rentals submitted for them....- 
3. The owner of riparian lots does not own public land within an unsur- 
' . Veyed island in. @ navigable stream . lying between. the. riparian 


Tots..and the thread of the stream which was. in existence when — 
the State was admitted to. the ONION oo | 


‘PUBLIC SALES 
APPLICANTS 


“159 


193 


1, When a corporation which is declared the purchaser at a public sale... 


is wholly owned. by.a parent. corporation, it will be.required to. 


furnish the statement required by 43 CFR 250.12(b)(1).show- 


‘ing the extent of control of. the: stock of. the: parent. corporation 


_. . by aliens or persons having addresses outside of the United States = 
as ‘though ne parent corporation were the ‘purehaser__-.—---. oo 


a ‘purr | SALES—Continued | 


AWARD OF LA NDS» 


. | "Baga 
Ay When two preference right claimants ene come:  t6 an. agreement ae 


as to the division of land, itis proper for the land office: to‘-award — as 


“all of the tract: to one claimant. when considerations of ‘topog- | 
- raphy, desirable use; laud pattern, accessibility and reed: for the.’ 


land favor the one Lara TREE anmeerr ee _ 


| PREFERENCE RIGHTS © 


oe IF Where an applicant is. to. be depr ived. of.a een pr eferencd! right Ge 
. because of his failure: to comply with. the. requirements of areguia-.. - 


tion; that: regulation should. be So. clear that there is:no: -basis’ ‘for . | 


the. ‘applicant's noncompliance therewith... ane 481 ae | 


2. The regulation requiring a corporate purchaser to. furnish a copy, of = 


its articles of ‘incorporation does not clearly require | that the. . 


“material ‘be furnished within 10 days after the corporation is — 


‘declared ‘the purchaser, and a corporation will not be held to - 


' . have lost. its preference right for failure to submit the material — 


: =, within: the acy period Caan a 4g1 


a REGULATIONS © 


GENERALLY 


4 Where the regulation in 1 effect when: an oil and gas lease: offer: is 5 filed - 
. in the’ name of a partnership’ requires - a certified © copy. ‘of the 7 
articles of association and. showings as to ‘the qualifications of the — 


F member partners to ‘accompany: ‘the ‘offer, ‘the mere. reference by - 


‘serial number to another case’ record where showings have been 


filed is not adequate and: the offer: is. S properly ener 
INTERPRETATION 3 eon ws 
id Where an applicant is to be deprived’ of a Sistitory preference right 


because of his. failure to comply with the requirements of a reg = 


ulation, that. regulation should be so.clear that there is no > heats: i 
for the applicant’s noncompliance therewith-____._-- 22. Be ae 
2. Where : an applicant is to' be: deprived of a. statutory right peeaaee of: 


481 


: his. failure to comply with the requirements: of. a regulation, that <_ 


“regulation should be so clear that there is no basis forthe ap- - 
~ plicant’s noncompliance ee | 


“VALIDITY 


i: When. a Departmental. regulation is + imeoristsbexit with, ‘gad ‘without ° ee 


“the provisions | of, the Jan it i is invalid and will not tbe followed_—— 


RELICTION 


i ‘The: rights acquired by’ the United States in the pubite 4 demaiy. are ae 
. determined by the common law. Under: the common’ law; as ‘inter- é . 
- preted and: applied by the ‘Supreme Court, the United States, 


; wherever it is a littoral or riparian proprietor of public. ‘domain, 


ee ‘has a vested | right to. future accretions and relictions, | “Because 2; 


: of the nature of the Federal system, and by virtue of’ an express 


; fe provision of the Constitution, no State can, by. legislation or other- — : 
: Wise, deprive the» ‘United: States of its | ‘right to relictions: (Ole, * 
7 accretions -. ee te ee ee Be a a 7 


ATR 
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‘RES ADJUDICATA 7 
d. The principle of res judicata or finality of administr ative action will 


_ - not be applied so as to prevent the Director of the Bureau of Land — 


Management. from reversing or correcting decisions of his sub- 
ordinate officers where the matter remains within the jurisdiction 
of the se a Ae Ns ee 


| RULES OF PRACTICE 
- GENERALLY 


Page 
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1 An Indian’s written authorization for payment of her finds toa ered oe 


_- itor, which has been filed with the Bureau of Indian Affairs during © 
. the lifetime of the Indian and not revoked by the Indian or dis- 


approved by the Bureau, need not be resubmitted by the ereditor 


as the basis for a claim against the estate of the Indian after her. __. | 
_ death; and the authorization so filed removes it from the appli- © 


-. eation of the probate regulation which prohibits the filing of | 


. Claims against Indian estates after the conclusion of the probate 


pS aa GS ce tt cl Nha etc ig - 


: 2. In Board of Contract Appeals procadures the cared file” consists of 


the notice of appeal, brief in support of the appeal, if any, all 


142 


documents on which the contracting officer has relied in making eon 
his findings of fact or decision, statement of the Government’s. 


position and supporting brief, and reply by appellant, if. any. 
The “appeal record” consists of all these documents and of. the 


. transcript of conference (48 CFR 4.9), oral and written evidence | 
-. presented .by the parties pursuant to 43 CFR 4.11(a), the tran- 
- ‘seript. of hearing, if any, and post- -hearing briefs, if Cl) sa 


ae 3. One of the purposes of the “conference” provided in 43 CFR 4.9 is the 


488 


determination of the completeness of the “appeal file” and to 


_ enable the parties to establish, preferably by agreement, the writ-— 
ten “appeal POCOPG nnn 


APPEALS 
Generally 


488 


| de ‘Where the Board of Gonna Appeals eer upon the basis ae ee a. 


Reh hades, evidence. presented at.a rehearing, that..its prior 
* decision was based largely on testimony that has been discredited, 
the prior decision will be vacated and the appeal will be remanded 


to the contracting officer for appropriate actiou_._-___.-.._-____ tt, 
2, The Director of the Bureau of Land Management is not limited in a8 
his consideration of an appeal from a land. office decision to the ° 
particular question raised by that appeal. He may, even ‘in the - 


absence of an appeal, take up any matter periding in any land. .~ 


Office and.dispose of it without waiting for a decision by. the 
- local. REA COE se rh ek i i sa Fas 


a While an appeal to the Director of the. Bureau of Land. Management: 
is properly: dismissed when. it is prosecuted. by an agent of the 
appellants who-has. not shown that he is authorized to practice © 


: before the Department, if the agent on appeal to the Secretary 
of the Interior states that he is. a practicing attorney at law and 


_ « .the Director, has also ruled on the merits of the appeal, the appeal | 
Fess, : may be considered on its 1119 [5 ee ene end ee nena 


409 
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“RULES ‘OF PRACTICE—Continued | 


_ APPEALS—Continued 
~ Generally—Continued 


4, Since Field Solicitors do not have authority: to dctcumace either ‘Recla- ee 
: mation or Indian irr igation claims under the annual Public Works 7 
a - Appropriation’ Acts, claims which may: ‘involve administrative 
: determinations under both the Federal Tort Claims Act 4nd under 

| annual’ Public: Works Appropriation Acts: ‘should be. referred to 


the appropriate Regional Solicitors. ‘They, have’ ‘full authority 


Cree ee 


a ea oe 


Dismissal 


1. The mailing of.a sapporting brief in a contract. copeat to ‘the Board ; 


“of Contract Appeals instead of to the contracting officer is not so 


- fundamental an error as to necessitate dismissal of the appeal___ 


2. Where a ‘eontract appeal presents. a genuine issue of material fact over 


“the: issue of whether a changed condition was encountered )’ ‘that 


‘has not been submitted for decision on the record without a hear- 

_ ing, the contractor is entitled toa hearing at. which evidence may it 
be offered with respect, to. such issue : A motion to dismiss the 
“appeal for failure to state a case on which any. relief “could: be | 
: granted by the Board will be De ees caeoaeg is ces. Serica, 


‘Extensions of. Time = 


1, Where: an appellant: files. a ately: ceatiest for t an. extennion of time to. 
file a. statement'of reasons in. support: of: his notice of appeal and . 


ve and service of a copy. o the. statement | on an, adverse party..-——- 


files a. statement within. the extension of time requested, although 
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479 - 


“which the Board of Contract Appeals has jurisdiction (such as. 


_the request for extension is misfiled and not acted. upon prior, to, . 


the filing of the statement, the request may subsequently | be- se 
— granted, thus making timely the filing of the statement ofreasons ~— 


Hearings 


1 An interlocutory aektaion upoh a sorteace aupeall: eave a aneton | 


2. “Where. a contract appeal: presents a.genuine issue of material fact | 
‘ over. which the. Board: of Contract. Appeals has: Jurisdiction (such. 


475 


to dismiss the appeal for lack’ of timely: notice. or protest, or deny- 


. ing: a motion for summary judgment; leaves the appeal open for. 
the: presentation of evidence upon all: disputed. question::of .ma-: 
” terial fact; including such a question.as whether the Government 


was. prejudiced: ‘by: lack: of. timely : notice. or protest_ 20 


ast the issue of whether: a changed condition was encountered) that 


- has. not been submitted for decision on the record witheut.a:.hear- — 

ing, the contractor is entitled to a hearing at which evidence may. — 
be offered with respect to such issue: A motion to dismiss. the 
: appeal for failure to state ‘a case on which any relief could be 


- Branted. by the : Board will be CS 


484 
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“RULES oF PRACTICH Continued s eee ee asl as bee ee ae 


= APPEALS—Continued 5 
| Service on “Adverse Party | 


L “Where an. appellant, files. a timely, request for. an, extension of time te ; 


aD 


| “files a a statement within the extension of time requested, although . 


| the request. for, extension is. misfiled ‘and not acted. upon prior “to.” 


the filing of the, statement,. the request, may. subsequently be — | 


" granted, thus making timely. the filing, of. the statement. of reasons 


and. service: of a. COPY of the statement. on. an adverse party---- | 


‘Standing to Appeal” ee ee heqeea @g) eng veep eg 
1. A decision by a hearing examiner | dengtne: a motion to vacate. oh 


AI 


-, decision of a. district. manager of. a grazing district on only, one... S 


_ of. the issues raised by an appeal from the district. manager’ s- 


. decision and indicating that. a shearing would be ‘held on. other 


| . ‘issues raised, by. the. appeal is ‘not, a final disposition , of the... a 


; appeal but: isin the nature of. an, interlocutory. decision, which . 


_is.not appealable prior to. the rendering, of 2 decision by ‘the hear- 
ding examiner on. the merits. of the: whole. appeal, and an appeal 
from such a decision will be dismissed. as premature___-___.. eee 

2.. Where a hearing - examiner - limits: testimony to, one. of. the. issues 
; raised by an appeal. to him trom a. decision of a ‘district manager 

. of a gr azing district, renders a, decision. thereon, and orders, a 
hearing.on the remaining issues ‘Taised by the appeal, an appéal 

to the Director, Bureau of Land Management, from: the hearing’ 


~ examiner’s decision on that:phase’ of the appeal.may be’ deferred :¢ 
until the hearing examiner renders his decision: on =the remain- * ° 


- ing issues——~=-------_------2. ee pee 
Statement. of Reasons ee Sea 

a Where an appellant. files a: ‘timely request pee an ae loneion af time to 

file a. statement. of. reasons in support of his notice of appeal and 


files a statement within the extension.of time requested, although 
the request for extension is misfiled and not acted upon prior to 


the filing of the statement, the request may. subsequently be. 


. granted, thus.making: timely the: filing. of the statement.of reasons 


'- and service of a.copy of the statement: onan adverse party.2__ 


ge In- determining’ whether “a: notice of, appeal: from a decision of a con- 
'tracting offieer ' ‘states’ with: sufficient: particularity. the’ grounds. ‘of: 


- the appeal, the notice is to be read in conjunction with documents : 
‘contained in the: appeal: file that are referred to.in the notice.2..! : 


8. An appeal to the Director, Bureau.of.-Land. Management; is properly 
~ dismissed where the appellant fails ‘to file a’ ‘statement of reasons 


“in support: of the: banana a7 ome ar ee oT re 


| Timely, Filing © 


388 
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475. 


ze The limitation | upon, ‘the. jae ‘for. ‘taking. ‘appeals ‘imposed. he ‘the - 


pe “Disputes” ‘clause of the. standard forms: of Government, con- 


tracts is jurisdictional. . An appeal from a decision of the con- : | 


—tracting officer must be dismissed if it was. not. taken before the 


= end of the thirtieth day after the: receipt of the decision by. the . 7 


eee or peters the end oe ae next business. day if the 


UINDEX-DIGEST ae feo fae 


‘RULES OF PRACTICE—Continued ees Perth! tact ER AE : ee os 
| “APPEALS—Continued | ara eae : fe Thee 
| Mimely Filing—Continued, pe aE ee eRe Re ee, 
thirtieth’ day: ‘falls: Ona: ‘Sunday or’ Wederal: holidays unless: - the os 
“appeal: involves: only questions! of law.’ Such: limitation: ‘may not i. 
“be: waived ‘or extended’ once the 380: days: have: Vn. 352° 
2. ‘Under a Government contract ‘that! contains the usual form of “diss 
| “putes” clause: an: appeal from’ Be findings of :fact: and: ‘decision: of 
ea ey the contracting | officer: must be dismissed: if: ‘the notice. ‘of. appeal 
Mas not: niailed:: ‘Or: otherwise furnished: to. the’ contracting: officer." 
within the 30. days: specified-in the contract: ice | BOB 
oe So The: timéliness. of .an: appeal: is. gover ned: by the’ time elapsed between 
“the date: when: the findings ‘of fact: and. ‘decision were received. by 
“asthe: contractor. and the date when. the notice of: appeal was: mailed 
ee ee eg him. to. ‘the’ contracting Officer.: ‘The: circumstancé ‘that: the — 
ee oe last. day. of the. -appeal. period falls ona Saturday:is immaterial 
> * and does not extend the appeal Lange cae cee cecil) 74.05. 
“EVIDENCE. ee re ee Be ee ee ee ree re 
od An appéall involving ay ere for ‘additional’ ebiipenvation® based’ on 
aoe the contract: price for deleted work not performed will be denied 
2 “Sognere’ the. contractor-fails to. submit evidence. of the ‘costs: of © 2 
~thaterials: and: labor claimed to-have been incurred in. anticipa- he tes 
ae tion ‘of the performance of the deleted worki~~2_-L__Wis+-222- BE. 
a 2. Where the Board: of Contract Appeals ‘finds, upon the basis of: aie eae en 
a ' discovered: evidence presented: ata rehearing, that its prior. deci- | 
Sion. was. based. largely. on testimony that -has- ‘been discredited, ss 
“thie” prior ‘decision’ will be vacated and: the appeal-will be Tes: fe 
" manded to. the contracting officer’ for appropriate action 2. u._ - 222. 
3, ‘The parol’ evidence ‘rule does not preclude the introduction of parol ee 
-. evidence for. the purpose of showing whether a particular docu- . 7 
“oment: was. or was not: adopted. as an integration of the contract a ae 
.. between. the parties.. Nor does it preclude the introduction of 
3 parol evidence for: the: purpose. of: showing that | prior to the date: 
borne ‘by. the integration. a contract: had actually been:made,  _- 
- which: was: subsequently merged. into or. discharged ‘by ‘the 
. soteravion Sees ari a ee 426° 
_ HEARINGS | ee ce. | Me ee | | 
“aL. Where a ‘hearing examiner's decision- contains a ‘yuling, i in a 2 single, . 
_ ~ sentence, on all. of the~ proposed ' findings. and conclusions ° sub- °° 
_ mitted by a party to a hearing, and the ruling on each. finding. F 
“and condlusion is clear, there is:no requirement that the examiner © 
2 Tule separately - as to each of the proposed findings and conclu- a 
sions: codividnally canes a--- 10. 
2 ‘Where the factual ‘findings: upon which’ an examiner’ 8 decision are ie 44 
“based - are stated ‘clearly: in a ‘decision, it is ‘not essential ‘that a | 
- separate. part of the decision be designated “findings of ‘fact?___. U1 
8 ‘Where the Board of Contract Appeals finds, upon the basis of newly ign 
= discovered. evidence presented at a rehearing , that: its prior: deci~: iz at 
- sion, ‘was, based largely on. testimony that. has een discredited,. 
the prior, decision will be vacated and the appeal Will be. remanded = io Foe 
to the contracting officer for "appropriate action_<------------.- - 222 
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RULES. OF PRACTICE—Continued iia ee Be 
| HEARINGS—Continued > Be oh ae tee a ae Page’ 
es There is no occasion for having. a hearing’ ‘on the question as’ to” me 
_ whether an oil and.gas-lease is‘saved from automatic termina- d 
tion. for. nonpayment: ‘of rental . .because: it has a well. capable , of oer 
ay proqucing oil or gas: in paying quantities; where there is-no indi- a 
- @ation that the lessee : accepts the. Department’s. interpretation.as 7 
*-to--what: constitutes sucha: well:and is prepared..to submit. evi 
*-dence in accordance’ with that interpretation:-i.-----2----u:--- 875 
Ri When & eontract: appeal involves: a- disputed issue’.of. fact, each. party: -_ 
iu’ ds entitled to a hearing for the: ‘purpose of offering ‘evidence upon | 
| :, Such issue, and, if either party does request a hearing, a decision < 3; | 
.mapon. the merits..of. the::appeal without holding the requested . 
. hearing. would be premature. “The rules, and procedures of the. 
Board of Contract-Appeals do not provide for:summary judgment 3 
in favor of either party --—a=-2- "aon a ame eee oe aeoesseeas AZ6 
“PRIVATE CONTESTS — ay ie airs RT eS ee sre ge oo ae 
1. A contest brought against a Aomeseada entre which alleges only ‘facts »> : 
reflected by the Bureau records to constitute a charge relied upon. 
: to invalidate the entry-is properly dismissed as to such charge-_._ 128 
2, Although the rights of a: homestead settler: on: public lands covered by eo 
--an é@xisting entry attach instantly.on the relinguishment ofthe. 
_ prior entry and are superior.to those of. settlers or applicants . 
-- initiating their rights later;.such.a settlement is nevertheless sub-" 
.| ject. to the superior right of a eublenunt who secures ‘the cet 
dation of the entry .-+-25 2 eek 475. 
8 Ar allegation in a private ponteek complaint filed. inimiediataly after 
ge the end of the second. entry year. which charges: that: the: entry- 
‘aan failed to have under cultivation. 1/16 .of:the acreage meets — -' 
_- the requirements of the regulation that a contest.complaint must. 
- allege in. clear and concise language the: facts: which constitute 
‘the. grounds for the: CONTESU <a tk Se a a, ae 
4, A-private contest brought: against -a- desert: land entry: which alleges 
. facts not reflected.by.records of the Bureau of Land ‘Management - 
-- at the initiation of the contest: which, if proved; :would:invalidate 
the entry may be upheld notwithstanding some. of the facts 
alleged may have been known to some Bureau personnel prior to me 
the filing of the COULDA sos tease ee cence S 2 EBT 
5 A contest may be’ dismissed if not ‘properly. corroborated, put such. ea 
3 action will not prevent the consideration of a second contest com- 
" plaint, properly corroborated, by ‘the same party, even though the | 
_ eharges therein are ‘the same as those contained in the first__-.. 587 | 
. 6. A desert land ‘entry is properly canceled where: ‘the entryman fails 7 
_ to answer a complaint filed in a private contest against the entry. 
which charges that the entryman has not met the reclamation ©. 
_ requirements of the desert land DAW anne  58T * 


SCHOOL LANDS - ae 
- _ INDEMNITY SELECTIONS : o Fie hee eas 
1. Section (a) (3) of the Act of ‘Aug. 27, 1958, (2 ‘Stat. 928; “43 U. S. C., 

gee. 852), does not authorize the selection of lands” which have 

_ been pe eeenee Py core e drilling and extensive exploration. work to er 


 §CHOOL LANDS—Continued ee ee | oe 
‘ SINDEMNITY SELECTIONS—Continued ae eg ae ROE een oo 
the extent’ that the boundaries and quantity of a ‘valudble oe ge 
"of mineral are ‘well defined and:the‘mineral within suéh: deposit — 
is known to be of: such quality as: to warrant os yuna ie funds ie 


i : SCRIP. tae 
| “RECORDATION.. ‘ pee ee ae eens | 
= Where all: the. docutiiérits: politizig’ tot a paitial assigitient: of: Ce soldiers’ 7” 
.. additional homestead. right. have:been. presented: timely: to:the:Di- 
| rector, Bureau of Land Management, by a land office in connection er ; 
“with applications seeking to exercise part of ‘the’ right assigned rere 
- and the right is found valid to the extent asked, the balancé of the - 
“right is not to be’ denied validity: several years later-on the: ‘ground ne 
thatthe assignee ‘had not presentéd it'for recordation within'the 
“period: prescribed by: ‘the ie and pee eee 585 
_ SPECIAL TYPES OF SCRIP = : aa ee 
: Ee The right to locate Sioux Half-Breed scrip is a ‘personal right, “not - 
ee : ‘subject to transfer. Such. scrip.may, however, be located by an — 
pe ee - attorney-in-fact with authority from the scripee to locate the 


“INDEX-DIGEST = —— 589 


land in the name of the:scripee____-- eg oe 00h | 


2 Tt is-proper to reject an application to locate Sioux Half-Breed: seripe 
- - where the party: seeking to. make the Selection: of. land -has not: + ° 
. Shown : that he has. authority. to..locate. the land. in: the: name. of | 


the seripee_-—----—- SS srpesntia heen omni mtn cnt en 409 . . ; 


| SECRETARY OF THE INTERIOR | 


ap ‘Under the ‘Act of ‘Aug. 9, 1955 (69 Stat. “539; 25 U. s. C.,, “sec. 415), ‘which | 
authorizes. the Indian. owners of restricted, tribally or individually r 
’ ‘owned lands to lease such. lands, with the approval of the Secre- 
) ‘tary of the Interior, for a term of not to exceed. twenty-five. years 
“for those farming purposes which require the making ofasub 
stantial investment in: the spprevement of the jand for the: = ae 
| “the phence: “specialized. crops” is not one. of. imitation, . aad: the . 
oe Secretary. is authorized to. approve. such leases. if,. ‘in order to ‘pro- 
% . duce the: ‘Crop:or crops proposed. to: be. grown, -he determines that a 
- substantial investment. i in; the improvenient. of the: landi is.necessary aa 
for that. purpose. and the lessee. is . reanired. to mae such. an fot 
sAnvestent 2. 119 
2. Although. the: Secretary of, the. Taterior. is a Executive. One. ‘No. Soe 
- 10855 authorized to exercise the power of the President.to with 
| draw and reserve public domain and other lands owned or con- 
trolled. by the United States, including the authority to modify -“ °°” 
or revoke: past or future withdrawals or resérvations, such ‘power! : - 
cannot bé! exercised: over lands in a national forest: without'the __ 
_ -approvalzor concurrence of. the Secretary of: Agriculture as: Te 
ae quired by. Section Ae) of the Executive Ordere 222 a9 


inet 


_ SOLDIERS’ ADDITIONAL HOMESTEADS 
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: gi : Where all, the documents s ielating to, a partial: aasignment ofs a soldiers’ ” | 





-, additional, homestead. ight. have.. been:. presented. timely, . to: the: = 


oe = Director, Bureau of. Land. ‘Management, by. a-land. office. in-connec-  — 


~ > ‘tion with applications seeking to exercise part of the.right.,as- woe 


” signed” and the right is found. valid. to the extent asked, the. o we = 


: regulations 


balance ‘of. the right is not to be. denied validity several years Sw 
later on the ground that: the assignee had not presented it for ie 
‘“.reééordation:. within: ‘the. ten Daca a the! statute: Lea 5 mas 





“sorrcrror, ‘DEPARTMENT ‘OF THE “INTERIOR. | 


oA Since Field, Solicitors, do. not haye authority. ry determing: either Reela- F 


585 


+, mation.or-Indian: irrigation claims under: the annual. Public Works oe 


Appropriation, Acts,,; claims: which., may: ‘involve: -administratiive 
_ determinations under both the. Federal. Tort. Qlaims Act-and.under _ 
annual Public Works Appropriation Acts should be referred, to,the. 

* appropriate Regional. Solicitors. They, have full authority. con-, 
“cernitig | both. types. of claims.” The’ “purpose - ‘of this. ‘holding is tio” ; 

: prevent’ the ‘fragmentitty ‘consideration ot, _¢laims_—-——-— Sane 


ape? 


| STATE. 


It FP. 


EXCHANGES . 


EQUAL: VALUES: 


A. Whére:- land offeréa’ by. a ‘State i in’ nf Skehangs for pabué ‘anid; ‘piiiwaint 
’ ‘to section 8 of the ‘Taylor. Grazing ‘Act as amended, ‘has been 
used: by: the Department of the Navy for several years: ‘under lease- - 
holds acquired through condemnation proceedings and. the Navy's; .~<» 
__ Usage has depressed the value of the State’s land, the value of the. 
"Jand ‘for: the purpose of determining whether the offered. ‘and se 


oe lected lands are of equal value is to be the amount that would have 


7 oe to be paid for the land by the United States i in proceedings brought ee 
ag ‘to condemn the fee... oes 


“STATE. 





LANDS 


es is The: rights: ‘aequived oy the: united States in- thé 5 public’ domain’ are ae 


determined by the’ common law. “Under: ‘the: ‘common Taw;’ ‘as 


: * osatespréted and applied by’ the Supreme Court, ‘the United’ ‘States, —- 


| -< wherever it is a’ littoral’or: ripariai’ ‘proprietor’ ‘Of: ‘public: domain, 7 


has ae ‘vested: right to: future: accretions - -and“relictions: * “Because mee “ies. 


ao of the nature of the: Federal: system, ‘and by virtue’ of an express. ae 
Biba provision. of . the. Constitution, no State can,’ by | legislation’ or — nee a 


- "otherwise, fepeive: the “Dnited States: of ite riba" ‘to! 0° relictions a 


| STATE te ee ae ee eee 
a i Mere: knowledge ‘that. cena: under. ‘lesiea ‘or: r permits contains’ valuable: Sra oe 
| sgaineral: ‘deposits’ does‘ not: rendér*it ina’ “producible:status”? 
_cwithin: the: meaning. of section: 22761 a): (3): of the: Revised: Statutes — 
AB UU. 8. Co, Secs: aie (B)Jevteadi ds cuit alice sd fer : 


or aéeretions - 





SELECTION. 


aE ate 
i. 


BEERS? " 


‘STATUTORY CONSTRUCTION 
GENERALLY | 


a. The act of May 11, 1988, eneaied only, those ee of the act of Mar: 3, fon oe a 


| 1927, which. were inconsistent | therewith, and did not. affect ‘the | : u 
_ authority. established in. the earlier. act. to. lease, for oil and gas - 


ca _ development, lands withdrawn by. ‘Executive. order. for. Indian 
purposes: or for the use and occupancy of Indians__-_--..- eS a 


2 Notwithstanding the requirements of the Colorado. ‘Storage: Project’: as 
Act for the protection of the national parks and monuments, ‘the’ 
’-Congréss, in’ éiiacting the ‘Public ‘Works Appropriation Acts for ‘-‘ 
4 1961, 1962; and 1968, ‘Inanifested:.the: 4ntention that construction — 


- and-initiation-of storage behind Glen Canyon'Dam showld proceed — 


on schedule. without constructing. proposed works: for: the protec: ‘a 
tion. of Rainbow ‘Bridge National. Monument, and. therefore the ., 


ae Secretary. ‘would. not. be. warranted. in. deferring, closure of. the | ~ 
3. ‘Congress may . supersede. or ‘suspend. the. provisions | of a basic: act. by. a. 


| water. diversion. tunnels. at Glen. Canyon. Dai see 


a ; an. appropriation act provision which is in.the form of a. limitation | : ope 
-on.the availability of funds, and inquiry. must: be had to the legis- 


lative history of any such. appropriation act provision: to determine = Bak gs Sate 
_ the intentions. of: Congress, in this, ee | 


_ LEGISLATIVE. HISTORY 


a The. language and Teens history. of the act of. Mar. 3 “1927, ees 
_ gether with the avowed purpose of establishing a uniform. policy. | 
for leasing. all Executive order reservations for Indian. purposes, a4 

: compel the conclusion. that. the 1927, act is applicable to. lands ja 


in ‘“Alaska-_-__ Pano ee Te Oo ae ee 


| 167 
“2, ‘Where Congress ‘Specifically prohibited the construction of works for 7 


the protection of Rainbow Bridge National Monument with funds Sa 


| - appropriated for fiscal years: 1961, 1962, .and.1963. for the con- Es 
struction of Glen Canyon Dam and. Reservoir, the legislative his- _ 
tory. related. to the appropriation acts expresses the: Congressional 

~ intention to suspend. those provisions. of sections 1 and 8 of the 

| - Colorado River Storage Project:.Act. relating. to. : the - taking | “Of. 
-. protective measures to preclude impairment of the Monument. and _ : 
precluding the construction of any. cues or reservoir Sikes tal hee 
national park or monument... Seo 


3. Congress may. ‘supersede’ or. ‘suspend the: provisions of. a. pasic act by ar 
an appropriation: act provision: which: igs: in: the: form: of -a- ‘limita- nee 
tion on the availabiity of. funds, and: inquiry: must be. had: to" ‘the. 
"legislative history of. any such appropriation. act... provision. TO. 


determine the intention of. Congress | in this. regard... ag 


4, Where the language ‘OL. an. act is Silent on the question of interest,. 
_ resort: must. be. had to the ‘legislative history of. ‘the ‘applicable 


i statute Gy SESE sgh a EEA A - 


SUBMERGED LANDS. ACT. ss Aohigeiateng pate, eee 


od, ‘Section: 6c) of: ‘the: ‘Alaska Statehood Act’ provided that the’ ‘Sub- oe 
“merged Lands Act'of 1953 was‘ applicable“to’ Alaskas 2100 AOR st 


2. Sinee section: 6(m): of the! Statehood: Act ‘extended:to. mes new-State 


~ the: provisions of: the’ ‘Submerged’Lands: Act,: then ‘the marine 


animal and plant Jife’ throughout: the ‘submerged ; Jands; including 


ef ::those lands covered by-the-Alaska: Tidelands: Act, was granted ‘to ~ 
re _ the Site. peSere. ces pCO VEC SY rs ER Racer STS EEC eee eg I 
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SUBMERGED LANDS ACT—Continued 
-GENERALLY—Continued | 3 


3. it is Clear from the: expressed language of section 6(m) of the State- 


-hood. Act that Congress intended the Submerged: Lands Act to be 
’ applicable: ‘to Alaska in the same manner and to the same ex- 
tent as all ‘other States of the “Unions--~2---2--as ios. ee 
SURFACE RESOURCES ACT i | gt flee 
APPLICABILITY 


1, The: Surface : Pewourees vee is. “ayolicable ‘ce ‘mining. Gas located. 
for: sand and. gravel prior to. July 23, 1955, but not perfected. by — 


. discovery. prior. ee rege ee 
VERIFIED STATEMENT a ge ae oe | “tee 
1. A verified statement filed pursuant to section 5 5 of the act: ae J uly 23, 
5 1955, asserting surface rights in mining claims: which does: not 
designate the section or sections of the public land:survey: which 


A “Page 


107 


213 


-. embrace most of the claims and contains only metes and bounds o 


- descriptions: of such claims ties to points on’ the boundaries of — 


certain sections fails to meet the statutory requirement that it 
| “shall ‘set. forth - oe et ihe section. or sections” which embrace 
- the’ ‘claims: and. ‘must: be- rejected. as-an incomplete. statement. as to 


SURVEYS OF PUBLIC LANDS 
GENERALLY 


1. Where the high-water mark ofa navigable lake i is not capable of being 


“deduced from physical evidence; the lake shall be meandered 


TIMBER SALES. AND DISPOSALS * 

i, A partner ship. is ‘properly réquired to Sune a. ‘bond in he sum ee un- 
settled. trespass: liability. incurred: by: closely: tied corporations 
‘which will directly benefit froma timber sale:to the partnership 

as. ‘a condition precedent to the execution by: the United States of 


“ TORTS 2 
| GENERALLY » 


“a8 “timber sales: contract to the e partnership. ———W-—2w-___- . 


~ such elaims___-————---- no-one nnn enn 12 


_ along the water’s edge as of the time of the SUrVey~—— anne 27 


449 


aE An accident: cannot be ‘considered an. act of. God. gape pacauae it is. = . 


raining when the accident. oceurs..: If the: cautall is: ordinary, the 
accident: cannot be considered an act of Goa. ae Pee eam ere a ee 
AMOUNT OF DAMAGES oe | a ee : 


bya) 


ae The | common law. rule that the expenses of litigating a tort. claim are Ne | 


“not recoverable as damages is followed. in California, and applies 
to the expenses ‘of prosecuting a claim administratively under the - 


| Federal Tort Claims Act. Under this rule, the charge made by a 


| physician for the preparation of a medical report’to be used in © 
x establishing the nature or extent of an alleged injury, rather than ”* 
to: assist in its ‘treatment, is not a. ‘proper element of damages__-- 


“iD ‘Under the law: of California, the trier of the facts is accorded: a wide 


569 


latitude-and an: ‘elastic: discretion: in determining the amount: of aes 


ss compensation to. be awarded. as general damages for pain and 


. suffering, temporary’ ‘disability, and- the'like. ‘The: only. standard . 


is that the amount: awarded must be such'as. a reasonable person 


would consider: fair. compensation...__-- Sek eran eis. sr ert) aa 
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TORTS—Continued 
_ANIMALS AND LIVESTOCK 7 


4 ‘Under the laws, of Montana, before a landowner. can recover for. dam- 
ages, caused by trespassing animals. he is required to fence them 


+ 598 


~ Page 


out.. This.does not charge the landowner with the duty to keep 


animals lawfully at large from coming on his land, or make their 


entry rightful, so as to make him liable for injuries to. such. ani- 


mals caused. by the existence of dangerous agencies on the land, : 
not wantonly or. intentionally caused. Livestock wander at their. . 


Own. and. their owner’s risk of a eae a 
_ LICENSEES AND INVITEES | | 


1. In accordance with Wyoming law, a visitor to Yellowstone N ational es 


397 


Park is held to. be an invitee. The duty owed. to the visitor by the ©. - 


. Government is to use ordinary and reasonable care to keep the 


-. premises reasonably safe for his Visit. and to: warn him of any. 


hidden danger. The Government is not an insurer of the safety of 


the. Ta) 1 eae ee a eae Pe Oe A pene eee i 
2. In -accordance . with. District of Columbia: law, a visitor to: a. na- 
: tional memorial is a licensee by invitation. The duty owed to the 


188 


~ . Visitor. by. the. Government i is. to. use reasonable and ordinary care ot 


and. to. provide reasonably safe premises, and to protect: or warn 
the visitor against any danger known to. the Soverneus which a 
careful Visitor might not discover_____ Se Nee ea ee Ra IS 

3. The duty. owed by the Government to a visitor a a national memorial 
in the District of Columbia includes the. duty to provide adequate 
lighting in order. that the visitor may observe any part.of: the 


854 


_ premises and any condition of. the ‘premises which may endanger | 


the. -visitor_-____--__ iets a oh el 


4.4 child. who while visiting a. National Park Sarvice area in Maryland 2 


-- enters a building which, because of conditions such as the dark- 


. mess and dilapidation of its interior, -a child of. his age would 7 


2 realize was a place that visitors. were not: supposed to. enter. is. not 


. ‘an invitee while inside the puilding, but. is merely a licensee, or 
- ,fpeapasser to whom, under Maryland law, no duty is owed. by the 
-. proprietor except. that of avoiding wilful i injury or entrapment___.. 


5. A child. who while visiting. a National Park Service area in Maryland 
-. falls through an unguarded opening. in the floor. of a building, 

: where the child has only the status. of a licensee or trespasser, 

. where conditions such as darkness and dilapidation exist to. a de- 


. gree. that a. child of. his age would. recognize as a warning of the 


oe 


2 possible presence , of concealed hazards, and where the .opening - | 


- would have.been visible to. the child if he had used a. flashlight or 
| lantern, is not entitled, to recover. damages for the fall, since the 
_. “attractive. nuisance”. doctrine is not followed in Maryland, and 


- since. the concept of “entrapment” is. narrowly applied. in that ~ 
‘ ee _ 


“MOTOR VEHICLES | 


1. Skidding on an icy. street or cpoane docs not, as. a rms of law, eeiab: 
lish that the. driver. of the skidding motor vehicle -was guilty of 


457 


7 a negligent. or wrongful act or omission in the operation of the ie 


_ vehicle. - However, the skidding. may. be eaused or accompanied 


by negligence upon which liability may be be Dredtented ae | 


INDEX:picHsT 


| TORTS Coneined 
MOTOR VEHICLES—Continued 


2 If either party can avoid an accident: by the exercise of proper: care, : 
the accident cannot be said to be unavoidable, The issue of un-. 


- avoidable accident arises only when the’ evidence shows that the 


. . aecident happened from an unknown or unforeseen cause or in 
> an unexplainable manner, which ‘circumstances rebut any alleged | 


~~ Negligence Sali Pars apes aa See RO Ar a | 


: ‘ 3. The operator of a motor vehicle ‘is liable for’ damage or: injury re- 


-. sulting from the casting of stones from the‘ surface of the high- 
| way by. such vehicle only when the damage or injury was ‘caused ”... 
by the negligent. or pee i amare of the vehicle.-—-—-----— e 
PARKS | re ree oar see al ee 
1. In accordance. with Wyoming law, a visitor to Yellowstone. National . 
“Park is held to be an invitee.. The duty owed to the visitor by the ty 
Th Government is to use ordinary and reasonable care to keep the | 
premises reasonably safe for his visit and to warn him‘of any — 
‘hidden danger. The Government is not an insurer of. the. safety 
of the sire ee ae ee ee ee = 
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o a 


2B "The mere. fact’ that loose stones or gravel are present on an outdoor 4 ee 


: wali in a national park, and cause a visitor to the park to fall, 


a ‘does not establish either ‘that the walk is dangerous per'sé, or that. : 


er: A child who while visiting a National Park Service area in. Naaeviend : 
enters a building which, because of conditions such as the dark- f : 


| - ness and dilapidation of its interior, a child of his age would real- 


- ize was a place that visitors were not supposed'to enter is not an — 
= invitee while inside the building; but is merely a licensee or tres- 

_ passer to ‘whom, under Maryland law, no duty is owed by the — 
_ proprietor except that of avoiding wilful injury or entrapment... 


= 4, A child who while Visiting a National Park Service area in Maryland 


a falls through an unguarded opening in the floor ofa: building, 
where’ the child: has ‘only the status of a licensee or trespasser, 
where. conditions such as darkhess and dilapidation exist to a 
ne degree that a child of his age would recognize as a warning of the 
_ possible | presence of. concealed hazards, and where the opening » . 
‘would have been visible to the child if he had used a flashlight — 
| a or lantern, is not entitled to recover damages for the fall, since the 
- “attractive nuisance” doctrine ig not followed in- Maryland, and | 
~ ‘since ‘the’ concept of “entrapment” is narrowly 5 eine in that 


eee ee eae oe eee eeeeeree ee merece eae See eee 


TRESPASS | 7 
ae A child who while visiting a National Park Service area in n Maryland _ 


enters. al pbuilding which; ‘because of conditions’ such as the dark- 
: ness’ and dilapidation of: its interior, a’ child of ‘his age would 
; ~ tealize 1 was a place that visitors were not supposed to enter is not 
an ‘invitee while inside ‘the building, ‘put’ is. merely - a licenses’ or 

| trespasser to whom; under Maryland law; no duty is owed by the 
: proprietor except that of iS wilful injury or entrapment_— 


| 2 the walk is maintained in a negligent manner. : In the absence of ny 
facts showing that the Government employees had a reasonable: an 
. Opportunity to discover the presence of the stones or gravel on- the | 


: : walk, and to remove them, no ne sligent or wroneeat act’ can ‘be a 
| ; 188 


457 | 


457 
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| TORTS—Consinued re es Re a ee 
‘MRESPASS—Continued “9. 60 0.8 oe ep A TRE "Poze 
2, A child who. while aiding a ‘National Park Barvice: area: in: :' Maryland * 
| “falls: ‘through’ an’ ‘unguarded: ‘opening : in: the’ floor of ‘a: ‘building, 
‘where the child’ has’ only the ‘status: of’ a licensée or trespasser, | 
“where conditions such-as' darkness and‘ dilapidation exist to a 
| degree that a child’ of ‘his age: would recognize as a’ ‘warning of the ~ 
- : possible “presence ‘of: concealed. hazards, ‘and where’ the ‘opening. | 
~~ would have been visible to the child if he had‘ used'a ‘flashlight: or 
lantern, is not entiled to recover damages for the fall, siricé the 
“attractive nuisance” doctrine is not followed in-Maryland, and... 
: since the concept | of “entrapment” is narrowly applied in that a 4 
“State eS atte ete ene Se ete ee a eae 457 
“TRESPASS | | | oe | 
. GENERALLY jf eae Soke : Bs & 
os 1. A partnership. is: “properly. soquited | fa ne as pond in te sum” of 
Mees “unsettled trespass liability ‘incurred by. closely tied: corporations” | 
— which.’ ‘will: directly, benefit from’ a timber sale to.the partnership _ 
ag a. condition precedent. to: the. execution: by. the United: States’ ‘of * 


ary timber sales contract: to the Laine nemo cena a es 


“MEASURE OF DAMAGES” 


= Where there has been an 1 intioeent trespass: in the mining and: remov-» 
a ing of coal pelonging to: the United: States ina State which. fixes 
_ the: measure’ of damages as the’ amount ‘which will. ‘compensate _ 
— ‘for all. the detriment ‘proximately caused thereby, it is proper ‘to. 
— @al upon the ‘trespasser for the ‘value of the coal in place and not 
af “merely. ‘the. royalty ‘that. would’ have ‘been. derived’ by ‘the United 
- “States for the coal mined had the coal been’ mined under : a ‘Tease 


PONS og 2s 


‘WITRDRAWAIS. AND ) RESERVATIONS - ANE Se Pee Sa ies od” Es 
7), GENERALLY.* 8 (nyu bud felntety ee (ieee aie. ae he” 
| oh. Lands in i which have been: pita By B Hixecutive: obaet tor - 
Indian purposes ‘er for the ‘use: and “oecupancy. of any" “Indians: Or. 
_tribe, may be leased for-oil-and: gas development: pursuant 10, the 
“aet: of Mar. 3, OST AN Sa Eo, Lees :" 166 
2. Lands in’ the: Tyonhelk: ‘Réserve ' (Moquawkie: Reservation)’ ‘in! ‘Alaska | | 
“which ‘were “* *.* -withdrawn ‘from: disposal; ‘and’ reserved for 
the U.S. Bureau: of’ ‘Bducation ORI Hy Executive: Order: “No. 
2141, Feb. 27, 1915, “were Ce withdrawn, ‘for Indian: purposes 
or for the use- and occupancy - OF Fe KS ean: BSA a9 ‘within . 
‘the meaning of the act of Mar. 3; 19272 AEE Ao Sek EO 167 
o 8 a lthougn ‘as -departmental regulation: préeiuads: thé: acceptance of oil .. 
Soro. and-gas offers to-lease lands: within ‘wildlife. teftiges. and: ‘by de- 
; partmental order certain lands: within ‘existing oil’ and gas leases. 
‘ are. made. apart of a: refuge, : applications: for the: five-year’ ex- 
tension of such leases. should not: ‘be rejected: ‘onthe ground: that: 
+" gueh Jandg ‘have: been: withdrawn, when none‘of the action: ‘taken . 
oye ‘by. the. Department. with -respect: to. the: lands: purports: to be a 
) ywithdrawal” of: suchi lands: from: the | ‘operation ’ of the ‘Mineral - 
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596 ~ INDEX-DIGEST 
_ WITHDRAWALS AND RESERVATIONS—Continued | ee Lee &. 
_ GENERALLY—Continued | oo | Page 
4, Alehonsh the Secretary of the Interior i is by Executive Order No. 
10855 authorized to exercise the power of the. President to with- 7 
. .draw and reserve public domain and other lands. owned or. coD- © 
. trolled by. the United States,:including the authority to modify | 
or. revoke past or future withdrawals or reservations, such power | 
+ Cannot be exercised over lands in a national forest without the ap 
_ proval or concurrence of the Secretary of Agriculture as required 7 
_ by Section 1(c) .of the Executive Orders___.------ pee eG. ANG 


WORDS AND PHRASES : S 
4 Land in a’ “producible status” as that term is used in. section ( a) (3) ok 
of the act of Aug. 27, 1958 (72 Stat. 928; 48 U.S.C., sec. 852), _ 
includes mineral lands subject to lease or permit and which-are 
known, at the time the application for selection is complete, to 
- contain a valuable. and. accessible. deposit of mineral in.such® | 
.. quantity and of such quality as to warrant the ee penavnee of 
7 funds for extraction and production.2-_--- 222-22 AL 
2 Mere knowledge that land under lease: or.permit cone valuable 7 | 
. mineral deposits: does. not render it in a “producible status” 
‘within the meaning of section 2276(a) (8) of the Revised Statutes a. 
(48 U: 8.C., sec. 852 (a) 08) ee eee eee 82 
3. Under the “Act of Aug. 9, 1955 (69 Stat... 539; 25 U.S.C., sec. as), . | 
. which. authorizes. the. Indian owners: of restricted tribally or. in-. 
a “dividually | owned lands to lease such Jands, with the approval of 
- the Secretary of the Interior, for a term of not to exceed twenty- 
: five years “for those farming purposes which. require the making - 

_ ofa substantial investment in the improvement of the land for 
the production of specialized crops as. determined by said. Seere- 
“tary,” the phrase “specialized crops” is not one of limitation, and — 

the Secretary is authorized to approve. such leases if, in order ay, 
_. to produce the crop or crops proposed to be grown, he determines’ .. _ 
. that a substantial investment in the improvement of the land‘is. 
necessary for. that. purpose: and.the lessee:is ee to make | 
| ‘Such an. investment—inec 0 3g bec eee «119 
“oe, 4. Lands in the Tyonek aecerve (Moquawide. Reservation): in Alaska : 
ace ame which were “* * * withdrawn from.disposal, and reserved for 
the U.S. Bureau: of Education *.* ** by Executive Order No. 
2141 Feb. 27, 1915, were “* * * withdrawn for Indian purposes 
_ or for the use and occupancy of * *.*.Indians * * *” within ‘the | 
~ meaning of the act of Mar..8, 1927..---_-.-----__.__----_--_- 167. 
is Gone: An oil and gas offer is not to be rejected on hie sound. that : ers 
the requisite number of. “copies” hasnot been filed merely be- ©. 
cause some.of the copies are found to: be illegible... | $84 
«6. Furnished. ‘Where a regulation requires that.in cases where an at- 
 torney. in: fact or agent signs.an assignment of an oil. and | gas 
lease. there. ‘must: be “furnished”. evidence of his authority to | 
sign, the word “furnished” does not mean. that such. evidence must 
» “accompany” the: assignment-. pee peter ee 491 
7. Reference to “costs. of.construction” or similar phraseology in. Fed- > 
~ eral statutes do not in themselves necessarily impute an interest 7 
requirement. -__-—-~-_-—-—.-=------~---~-~----------~---~- se 
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